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THE RIGHT HONOURABLE 
SIX JAMES EYRE, KnicnT, 
LORD CHIEF BARON 


OF HIS MAJEST Y's COURT OF EXCHEQUER. 


MY LORD, 


T HE permiſſion to inſcribe my humble labours to your Lordſhip, 


is a teſtimony of your Lordſhip's known diſpoſition to encourage 


even the appearance of uſeful induſtry. 


The original Work, as well from the natude of its ſubject, as from 
its eſtabliſhed merit, ſeems to poſſeſs a natural claim to your Lordſhip's 


protection. It regards a ſyſtem of law, the moſt ſerious and import- 
ant in its conſequences to the intereſts of ſociety; the profound 


knowledge, and firm, but benevolent adminiſtration of which, has 
eminently diſtinguiſhed your Lordſhip in the eyes of the profeſſion, and 
of the public, | 


Your Lordſhip will permit me to join in that reſpe& and veneration 
which is ſo juſtly entertained for your Lordſhip's high judicial character; 


and particularly to expreſs the honour and gratitude I feel in being allowed 
to ſubſcribe myſelf, 


MV LORD, 
Your Lordſhip's 
Moſt obedient 
and obliged humble ſervant, 


THOMAS LEACH. 


No. 17, MITRE-COURT BUILDINGS, 


INXER TEMPLE, July 18, 1787. 
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To THE RIGHT HONORABLE wy 
THOMAS Lord PUR KE R, 5 
Baron of MACCLESFIELD, BW 
Lord Chief | Juſtice of K N G L AN P. * 


MY LORD, 


HE following Treatiſe, containing that part of the law, 
T which is peculiarly under the adminiſtration of the chief 
juſtice of England, I preſumed, in regard to the ſubject of it, 
to think of preſenting it to your lordſhip, which your good- | 
neſs having been pleaſed to permit, it is with the leſs unea- 
ſineſs that | venture to make it public; for I could not hope 
to introduce it into the world with greater advantage than un- 
der your protection. | | 


This was the real ground of my ambition, to dedicate it 
to your lordſhip, and not to give myſelf an opportunity of 
| mon how much I honour thoſe wonderful talents, that 
ave raiſed you to ſo high a ſtation: A private character in- 
deed may be ſet forth to advantage, and many virtues in it 
be made known by an addreſs of this nature, which might 
otherwiſe have lain for ever concealed: But your lordſhip's is 
public and conſpicuous, and can appear no where with ſo much 
luſtre as when you ſit in judgment, where that vaſt genius you 
are bleſſed with, ſhines forth to all the world, adorned with 
all the improvements that human art can furniſh, and ſup- 
ported with the greateſt courage and integrity. 


And nothing leſs, my lord, could give you that command 
of all the variety of bufineſs which comes before you, and that 
facility with which you diſparch it: The moſt intricate points 
of law, that have for ages lain in confuſion and obſcurity, 
when they fall under your lordſhip's conſideration, receive ſuch 
light, are ſtated and explained with ſuch exact method, and 
ſuch propriety and beauty of expreſſion, that the moſt polite 
compolitions appear not more elegant, not che moſt demon- 


4 | 2 * ſtrative 


The DEDICATION... 


ſtrative more convincing: This, my lord, is the agreeable 
part of the exerciſe of your authority, being no violence to 
that general humanity which you delight to ſhew to all man- 
kind : But the duties of your office require you ſometimes to 
put on another character and to ſhew the awful face of juſtice, 
to curb the rage of an unruly people, and to fright them into 
their duty by the terrors of the law; and tis with pleaſure all 
good men ſee your lordſhip purſue the prevailing vices of the 
age with ſuch zeal and indignation, that crimes no longer . 
pear leſs odious for being faſhionable, nor are they more ſe- 
cure from puniſhment for being popular. TO ns 
Theſe, My lord, are bleſſings which the whole nation ſhares 
in, and have an influence upon all parts of the civil admini- 
ſtration: But we, who have the honour to attend your Jord- 
ſhip at the bar, are in a more particular manner to acknow- 
ledge our obligations, for that candor and condeſcenſion with 
which you treat us: The encouragement you give to our 
weak endeavours, no leſs engages our affections, than your 
compreheniive knowledge and clear and accurate judgment 
command our reverence. and efteem. Ls | 
Such goodneſs charms all that approach and feel it; and it 
was with unniverſal joy we ſaw your lordſhip's firmneſs to the 
preſent eſtabliſhment, and great ſervices to your country, diſ- 
tinguiſhed lately by an acceſſion of honor "ven his majeſty, 
whoſe wiſdom in conferring his favours has eminently appear- 
ed, by the many ſignal benefits the nation has received from 
thoſe who have the honor to ſerye him. I am with the greateſt 
reſpect, | * | 
MY LORD, 
"YOUR LORDSHIP's 
MOST OBLIGED, 
AND MOST HUMBLE SERPVANT, 


WILLIAM HAWKINS. 


THE 


T H E "I 


* 


; 9, 4 13 . 
AUTH ORS PREFACH 


OTHING is more common than to hear thoſe who -. 

have taken only a ſuperficial view of the crown-layw, 
charge it with numberleſs hardſhips and undiſtinguiſning ri- 
gor; whereas thoſe, who have more fully examined it agree, 
that it wants nothing to make it admired, for clemency and gs 
equity, as well as juſtice, but to be underſtood; It is ſo 
agreeable to reaſon, that even thoſe who ſuffer by it, can- 
not charge it with injuſtice; ſo adapted to the common good, 
as to ſuffer no folly to go unpuniſhed, which that requires 
to be reſtrained; and yet ſo tender of the infirmities of human 
natuie, as never to refuſe an indulger.ce, where the ſafety of 
the public will bear it; Ir gives the prince no power, but of 
doing good; and reſtrains the peaple from no liberty, but of 
doing evil, | 5 25 


It would be needleſs therefore to ſay any thing of the uſeful- 
neſs of this treatiſe, cauld | be ſo happy as any way to come 
up to the deſign of it, which was to vindicate the juſtice and 

reaſonableneſs of the laws concerning criminal matters, and to 
reduce them into as clear a method, and explain them in as 
familiar a manner, as the nature of the thing will bear. 


Had any of theſe great men, who formerly have written 
on this ſubject, gone through the whole law relating to it, all 
farther atremprs of this kind had been unneceſſary. The trea- 
tiſe, publiſhed under the name of Sir Mathew Hale, is indeed 
very uſeful, and written in a clear method, and with great 
learning and judgment; but it is certainly very imperfect in the 
whole, and ſcems to be only a model or plan of a work of this 
kind, which is ſaid to have been intended by him. 


Sir Edward. Coke's third Inſtitute is alſo a treatiſe of great 
learning, and not unworthy of the hand that produced it ; but 
yet it ſeems by no means a compleat work, many conſiderable 
heads being either wholly omitted in it, or barely touched 
vpon, | 
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The treatiſe of Sir Jill. Staundforde ſeems to be writ with 


mentioning any offences under felonies. 


great judgment, but he takes in a very ſmall compaſs, ſcarce 


As for the treatiſes of Lambard, Crompton, Pulton, add Dal- 
ton, they having an eye chiefly to the direction of juſtices of 
peace; and, treating of the crown-law no. farther than as it 


concerns them, are far from being compleat ſyſtems of it. 


Upon the whole, I apprehend that none of the authors be- 
fore mentioned were ſo perfect, but that, by reducing all the 
laws relating to this ſubject, under one general ſcheme, th 
might generally be underſtood with much leſs difficulty than 
they have hitherto been. This twas induced me to write on 
this ſubject, and I hope to finiſh the whole in two books, pro- 
poſing in this firſt to ſhew the nature of criminal offences; and 


in the ſecond, the manner of bringing offenders to puniſh- 


* 


ment. 


| THE 
EDITORs PREFACE 
TO THE THIRD EDITION. | 


N this edition abftra#s of the ftatutes made fince the Author 
wrote relating to the fubjef# of this Treatiſe, have been ad- 
ded, Care has alſa been taken to make additional references to 
the reports publiſhed fince our Author finiſhed this work, and 
to Sir Matthew Hale's Hiftoria Placitorum Coronæ. Such 
references as only tend to confirm what is advanced in the 
text are thrown into the margin; but where new points or dif- 
ferences ſeemed to occur, it was thought proper to place them, 
together with the abSrads of th flatutes, by way of addition 
at the end of each book; by which means the learned ſerjeant's 
coork is kept unmisad with" any thing of the. editor's, and the 
pages of this edition are made to correſpond with thoſe of the 
former, ſo that references to our anthot from" the mtpdern books may 
be turned 4 with equal eaſe as before. | 


B - 5 \ 0 5 : | [ 8 
5 ? 
6. E. SCOTT. 


* 


THE 


EDITOR: PREFACE 
70 THE FOURTH EDITION. 


1 Same method has been obſerved in this edition as by the 
above G. L. Scott, in referring not only to the Statults, 
but alſo to the later Reports, viz. Lord Raymond's, Sir John 


Strange's, and other authors of the beſt authority, brought down 
te the preſent time, 


& 4 THE 


3 _—_T PING 
EDITORs PREFACE 
TO THE FIFTH EDITION. 


HIS edition is improved with extraffs from the late Mr. 

J. Foſter's Crown Law; Caſes Tempore Hardwicke Ch. 

J. Maſter Burtow's and Mr. Serjeant Wilſon's Reports; Mr. 

J. Blackſton's Commentaries ; and from the Statutes, to 10 Geo. 
III. incluſive. pan hs 
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PR ESENT E DTTTON 


4 * high eſtimation in which Mr. Szzxjzant Hawkins) 
Treatiſe of the'PLzas or Tus Crown has been univerſally 
held by the Gentlemen of the profeſſion, ' renders any attempt 
either to praiſe or to explain the original work unneceſſary. 
But as the preſent edition is materially different, from all thoſe 
which have preceded it, the Editor feels it incumbent on him 
to deſcribe the general deſign upon which he has endeavoured 
to raiſe this invaluable production from its former ſtate of im- 
perfection. | | : N 

This admired Treatiſe of Criminal Law, was firſt publiſhed 
ſoon after the acceſſion of the preſent Royal Family to the throne. 
The increaſe of commerce, opulence, and luxury, ſince that 
period, has introduced a variety of temptations to fraud and 
rapine, which the legiſlature has been forced to repel, by a 
multiplicity of occaſional ſtatutes, creating new offences and 
inflicting additional puniſhments. — Theſe ſtatutes, are now, for 
the firſt time, incorporated with the original text, digeſted into 
order, and either arranged under the ſeveral titles to which they 
reſpectively belong, or. erected into ſeparate and independent 
chapters, in the form of Appendix, —To prevent, however, 


the reputation of the Author from the danger of being injured _ 


by any falſe or injudicious inſertion of the Editor, the new mat- 
ter is carefully diſtinguiſhed by this mark f, at the opening of 
each ſection. , | 


Bur white, during this interval, the legiſlature was thus anxi- 
ouſly providing new laws, to meet the various emergencies — 


. 


. — 


Darracr TO THE PRESENT EDITION. 


the times, many of the ſtatutes recited in the former editions 


of this work, either expired, or were repealed :—Of this dead 


and uſeleſs matter, the Editor has preſerved ſuch portions only, 
as are made the ſubjeſts of the author's obſervations.— Fheſe 

obſervations, it is true, are the expoſitions of ſtatutes now ex- 
tinct; but as they peculiarly form a part of the original compo+ 
fition, it would have been a violation of his duty ag Editor, to 
have expunged them, and would have deprived the Author of 
a proportionate ſhare of the veneration and reſpect with which 


every part of his work has been uniformly and deſervedly ho- 


noured. The preſervation of them indeed may prove eſſentially 
ufeful ; for as many of the new ſtatutes frequently purſue, with 
very little variation, the language of the old enacting glauſes, 
the ſound conſtructions that have expounded the one, will ſerve 
either ditectly, or by analogy, to illuſtrate and explain. the 
other. | | 


The many other parliamentary alterations which the criminal 
laws of this country have undergone, during the long courfe of 
near ſeventy years, are alſo ingrafied into the body of the work; 
and the whole text is carefully collated with the former editions, 
and with the printed ſtatutes, £25 


The multiplicity of marginal references, with which this 


work fo peculiarly abounds, was continued, in the former 
editions, without intermiſſion, throughout the page: and the 
eye was, thereby, forced upon a painful reſearch, to find the 
letters by which their ſeveral applications were intended to be 


diſcovered. This obſcurity is removed; and they are row 


laced oppoſite the reſpective ſrctions ta which they vefer.— 
heſe references have alſo undergone a careful examination; 
thoſe which were found to burchen the margin without illuſtrat- 


ing the tent are expunged; and new citations extracted from 


all the modern reporters are inſerted in their ſtead. But this 
new arrangement of the references has compelled rhe Editor 
to abandon the uſual mode of printing the pages of the old 
editions in the margin, He has, however, prefixed a table to 
each volume, which exhibits, at one view, where every page 
in the former editions begins and ends in the preſent work, 


To the text thus formed and brought down to the preſent 
ſeſſion of parliament, the determinations of the ſuperior courts, 
| deciſions 


; , 
Prxeyace To THE PRT Ebfrtow. 


deciſions of the judges upon reſerved caſes and points ruled 
by authority upon trials, are added as commentaries, and made 
to accompany the ſections they are deſigned roexpound.”” . 


7 | Len MW IA 
Upon this part of the work the Editor is fearful that his zeal 
not to omit any illuſtration, which, by poſſibility, might be uſe- 
ful, may have betrayed him into the error of inſerting many 
notes, either not ſufficiently compreſſed or ſuperabundant. 
He flatters himſelf, however, that as many of them are tran- 
ſcribed from ManvuscrieT Caszs, which have never be- 
fore been printed, their novelty will, in ſome meaſure, com- 
penſate both for their length and multiplicity. 


The ſources from which he has derived his collection of manu- 
ſcript caſes have been various; but he has inſerted thoſe only 
which appeared to him to poſſeſs unqueſtionable authenticity, If, 
upon inſpection, any ſhould be found not perfectly correct, it 
ſhould be remembered, that deciſions upon reſerved cafes of cri- 
minal law, are not, like arguments relating to property, open 
ro the acquiſition of atrentive induſtry in WzsTMINSTER-HALL, 
but, being, in general, diſcuſſed by the judges themſelves, and 
the reſolutions delivered at the ſeveral circuits, on which the 
caſes aroſe, they are to be acquired only by the favour of the 
1udges, or by the private friendſhip of thoſe ro whom they may 
have been communicated. Upon this ſubject the Editor, 
with a mixture of pride and gratitude, acknowledges the great 
and liberal aſſiſtance he has received from his profeſſional friends, 
whoſe kindneſs will, perhaps, be found to form the moſt valuable 
part of the work, 


The Author, in his Preface, declares that it was his intention 
* to reduce all the laws relating to Tye PLEAS or THE CRoww, 
under one general ſcheme, that they might be underſtood 
ce with much leſs difficulty than they had been.” To accom- 


pliſh this deſign of his Author, the Editor has anxiouſly endea- 


voured to form the work into one complete and entire code of 
Engliſh criminal juriſprudence, as it exiſts at this day, upon 
the records of the law: but he is fearful that his zeal has led 
him to attempt a performance too difficult for his exertions to 
attain, as, upon a review of the ſheets, ſeveral alterations and ar- 
rangements have ſuggeſted themſelves to his mind, which he con- 


ceives would have rendered the whole more perfect and complete. 


Confident, 


oy | | 
PARFAC B TO THE PRESENT EDITION; 


Confident, however, that no pains have been ſpared, and rely. 
ing that the work has received a real and uſeful improvement 
from the alterations and additions which have been made, he 
reſpectfully ſubmits his labours to the judgment, candour, and 
protection of a learned and liberal profeſſion. 


« 
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OF THE FIR 


ST 20ok or 


Ws he Pleas of the Crown. 


A to be puniſhed 'as criminal offen- 
ders, unleſs they can excuſe themſelves, 


either, 


1 — reſpect of their want of reaſon ; 


2 K reſpect of their ſabjection to the 
power of others, c. 1. 


Offences, conſidered in relation to 
the perſons againſt whom they are com- 
mitted, are either, 

1 Such as are more immediately 

againſt God; or, 


2 Such as are more immediately | 
againſt man, 
Offences more immediately againſt 


God, are either by common law or by 
ſtatute. 


Thoſe at common law are either capi- 
tal, or not capital. 


The capital are of three kinds. 
1 Hereſy, c. 2. 


2 Witchcraft, c. 3. 
3 Sodomy, e. 4+ 


Thoſe not capital are either by com- 
mon law or ſtatute. 


Thoſe by common law are of five 
kinds, 


| Blaſphemie agaihſt God, c. 5. 
2 — at the ſcriptures, c. 5 


L I. perſons whatſoever are liable 


3 


4 Open lewdneſs gtoſly feandalous, 


. 4. 

« Sedirious words againit the eftadliſh- 
ed religion, c. 5. ſ. 6. 

Thoſe by ſtatute are two-fold, 

1 Such as are againſt religion in ge- 


neral. 


2 Such as are EW 
church. 


Thoſe again religion! in general are 
of four kinds, 
1 Profanations of the Lord's day, 
c. 6. . 1, 2, 3. 0 
2 N ſwearing and eur img, c. 6. 


4 
3 Drunkenneſs, c. 6. ſ. 5. 


4 Reviling the Lord's Supper, c. 6. 
ſ. 6. 


Thoſe againſt the eſtabliſhed church 
are three-fold. 


1 Such as concern all perſons in ge- 
neral. 

2 Such as more immediately relate 
to thoſe of the popiſh religion. 

3 Such as more immediately regard 
proteſtant diſſenters, c. 16. 


Thoſe which concern all perſons in 

general, are either, 

1 Againſt the common prayer, e. 7 
or, 

2 In accepting or r holding a office 
without due conformity to the 


3 Impoſtures in religion, * ſ. 3. 


E nes or, 


3 Ig 


ing to the church, c. 9. or, 
4 In not coming to _—_ & 10, 


6 11. * wy 


"Thoſe hating more „ to 
erſons of the popiſh religions are of 
our kinds © 

1 Popiſh recuſancy, c. 12. 


2 The offence of ſaying or hearing of | 


or other ſerviee, c. 13. 
4 24 | 2 Putting in ure popiſh'bulls, c. 17. 


3 The offence of not making a de- 
_ claration againſt popery, c. 14. 


The offence of promoting ox encou-| 3 


raging the popiſn religion; either, 
3 In giving or receiving popith 
education, c. 15. 1, 1, 2, 3. 
2 Inproteſling the popiſh religion, 
c. 15. from ſ. 4. to ſ. 15. 
3 In buying or ſelling popiſh 
books, c. 15. f. 15. 


Offences more immediately againft | 


man, are either more immediately 
againſt the king, or more immediately 
againſt the ſubject. 
1 hoſe more particularly againſt the 
king, are either capital or not capital. 
The capital are either, 
1 High treaſon; or, 
2 Fclonies, 
High treaſon is either, N 
3 Such as is within 25 E. 3. and other 


ſtatutes grounded upon it, and ex- 


plaining it; or, 
2 Such as depends upon ſubſequent 


ſtatutes. 
Of treaſon within 25 Ed. 3. there 


are four ſpecies, 

1 That which immediately concerns 

the king, his wite or children, c. 17. 
14:3» 4, Kc. 

2 That which concerns his office in 
the adminiſtration of juſtice, c. 17. 
i, 46. 

3 That which concerns his ſeal, c. 17. 
ſ, 

4 Tir which concerns his coin, 
C. 17. {. * 


Of high treaſon depending on ſubſe- 
ſequent ſtatutes, there are three ſpecies. 


An in Arden, or THE PLEAS OF THE Crown. 


| 


| 


| 


I Offences in upholding or favouring 


the power of the pope. 
2. Offences againſt the 2 ſoc- 


ceſſion, c. 17. ſ. 85 
43 Offences in Rang g n withoutthe 
king's licence, c. 2 K ** 


Of — in upholding or favouring 


che power of the pope, there are five 


ſpecies. 
1 Extolling the pope” 5 Power, c. 7. 
. 72% 


. 75 
Perverting others, or being per- 


verted to popery, c. 17. ſ. 76. 

4 Receiving popiſh orders or educa- 
tion in popiſh ſeminaries, and not 
ſubmitting, &c. c. 17. ſ. 79. 


5 Reſuſing a ſecond tender of the 


oaths, c. 17. ſ. 84. 


Felonies more immediate! 'y againſt 
the king, are of five kinds, 

1 Offences relating to the coin or 
bullion, 

2 — againſt the king's council, 
c. 18. ſ. 8. 

3 The offence of paſſing beyond ſea, 
* ſerve a foreign prince, c. 18. 

10. 


4 The offence of embezzling the 


king's armour, c. 18. 1. 12. 
5 The offence of relieving a popiſh 


prieſt. c. 18, ſ. 14. 


Of felony relating to the coin or bul- 
lion, there are three ſpecies. 

1 15 offence of debaſing it, c. 18. 

| 1. 

2 The offence of unlawfully diminiſh- 
ing it, c. 18. ſ. 2. 

3 The offence of endeavouring by 
extraordinary means to increaſe it, 

c. 18. ſ. 7. 


Of offences more immediately againſt 


the king, not capital, there are Iwo . 


kinds, 


1 Prumunire. 


2 Miſpriſion. 


Offences coming under the notion of 
1 Againſt 


pre munire, @-: either, 


93 or mar PIA OF u Caen. 


Againſt the prenqgative of the 


crown; or, 
2 Againſt che autharity of che 
and parliament, c. 19. f. 44. 


Oft otfences of chis kind againſt the 
prerogative of the crown, chere are nine 


k 


es, . | (13 4 ; 
9 Making uſe of papal bulla, c. 19. 


. 12. N E a 
2 Derogating from the king's com» 
mon law courts, . 49. ſ. 14. 


9 _ 


1 


3 Appesling 2o Rome from any of 


the king's courts, c. 19. ſ. 20. | 
+ Exerciſing the juriſdiQtion of a ſuf- 
fraganz without the appointment 
of the biſhop of the dioceſe, c. 19. 
ſ. 21. 
z Refuſing to ele& or conſecrate the 
' perſon nominated by the king to a 
| biſhoprick, c. 19. ſ. 22, * 
6 Maintaining the pope's power, 
c. 19. f. 23> ü ˖ 
7 Bringing in Ag Dei, c. 19. 1. 24. 
8 Contributing to the maintenance of 
a popiſh ſeminary, c. 19. ſ. 26. 
9 Refuſing the oaths, c. 19. ſ. 27. 


« 


Miſpriſions more immediately againſt 
the king are either negative or politive. 

The negative is commonly called 
miſpriſion of treaſon, c. 20. 

Poſitive miſpriſions of this kind either 
amount to mi:priſion of treaſon, or to 
not. 

Of ſuch miſpriſions, amaunting to 
miſpriſions of treaſon, there is only one 


ſpecies ; forging foreign coin not cur-| 


rent here, c. 20. ſ. 7, 
Of ſuch miſpriſions not amounting to 
miſpriſion of treaſon, there are tour 
kinds, x 
1 Contempts againſt the king's pa- 
lace or courts of juſtice, c. 21. 

2 Conteropts againſt his prerogative, 
e, 33. 

3 Contempts againſt his perſon or 
government, C, 23, 


4 Contempts againit his title, c. 24. 


* 


Of contempts againſt the king's pre- 
1 Reiukng to aſliſt him, for the 


king | 


Wo . 


| 


2 Preferring the intereſts vf a foreign 
prince to that of our own, © 284 
þ $60 + ontht hn” os rot 
3 Diſobeying the king's lawful cam» 
mands or prohibition, c. 22. f. 41 


Of contempts againſt the kings per- 

ſon or government, there are ik kinds, 

1 Charging the government with op- 
preſſion or weak adminittrationy 
c. 23. 2. 3-2 

2 Doing an act Which impliedly en- 
courages rebellion, c. 23. f. 4. 

3 Endeavouring to frighten the king 
_ change of his mtaſures, c. 23 
4. 

4 Spreading falſe rumours cohcern- 
wg the kings intentions, c. 23. 

5 Charging him with a breach of his 
coronation oath, c. 23. f. 6. 

6 Speaking contemptuvuſly of him, 
C. 23. f 7» : 


9 


Of contempts againſt the king's title, 
there are two kinds, 4% 

1 Denying tas title, C. 24. ſ. 1. 

2 Refuſing to take the oaths required 
by law tor the ſupport of his go- 
vernment, | 

| | 
| Of offences in refuſing to take ſuch 
oaths, there are two kinds, . 
1 The offence of refuſing the oath. 
required by common law, c. 24. 


9. 
2 The offence of refuſing the oaths 
required by ſtatute. 


Of offences in refuſing the oaths re- 
quired by ſtatute, there are o kinds, 
1 The offence of refuſing the oaths 
7 allegiance and ſuptremacy, c. 24+ 
4 | 
2 The offence of refuſing the oath of 
abjuration, C. 24+ ſ. . . 


Offences more immediately againſt 
the ſubject, are either capital or not 
capital. 

The capital are either by the common 
law or by ſtatute. 88 

Thoſe by the common law are com- 


'"Pog2iuve, there are three ſpecies, 
mm 


of the public, c. 22. ſ. 3. 


mitted either, : 
* 1 Againſt 


. - Againſt the life ofa man; or, 
2 Againft his 3 or, 

3 Againſt his habitation ; or, 

4 Againſt public juſtice. 


- Thoſe againſt the life of a man, are 

either. 

Z Caſual, not- being occaſioned by 
' the default or procurement of any 


man, c. 26, or, a 
Such as come under the notion of 


- 


homicide, being occaſioned by a 


man, e. 26. ſ. 2. 
Of homicides there are two kinde, 


1 Such as is committed againſt a 
man's own life, c. 27. 

2 Such as is committed againſt the 

lite of another. 


Of homicide againſt the life of an- 
ather, there be two kinds, | 

1 Such as amounts not to felony. 

2 Such as amounts to felony. 


Of ſuch homicide not amounting to 
felony, there are two kinds, | 

1 Juttifiable. 

2 Excuſable. 


| Juftifiable homicide is either of a pub- 

lic or a private nature. 1 

That of a public nature is of two 
kinds, 

1 Such as happens in the due execu- 
tion, c. 28. ſ. 4. and, 

2 Such as happens in the due ad- 
vancement ot public juſtice. 


Of the latter there are two kinds, 
1 Such as happens in criminal, c. 28. 
ſ. 11. and | 
2 Such as happens in civil cauſes, 
c. 28. 1,17, 


Of juſtifiabls homicide of a private 
nature, there are two kinds, 
1 Such as happens in killing a wrong- 
doer, C. 28. 1. 21. 

2 Such as happens in killing an inno- 
cent perſon, c. 28. ſ. 26. 


8 2490 5 2 
2 Homicide /e defendendo, c. 29. ſ. 12. 
Homicide af { the life of another, 


amounting to felony, is either with or 

without malice. * 

That which is without malice is cal- 

led manſlaughter or chancemedley, c. 20. 
Of ſuch homicide with malice there 

are two kinds, | ; 

1 Murder, o 31. 


2 Petit treaſon, c. 32. 


A 


Of murder there are two kinds, 
1 Such as is done with expreſs malice. 
2 Such as is done with implied malice, 


Of murder done with expreſs malice, 
there are three kinds, 

I — as happens in duelling, c. 31. 

21. 

2 Such as happens in killing another 
without any provocation; or but 
upon a ſlight one, c. 31. ſ. 32. 

3 Such as happens in killing one 
whom the perſon killing intended 
= * in a leſs degree, c. 31. 

Murder done with implied malice ge- 

nerally happens in the following in- 

ſlances: | : 

1 Where the principal intention is to 
commit another felony, c. 31. ſ. 41. 

2 Where the principal deſign is to 
commit a bare breach of the peace, 
not intended againſt the perſon of 
3 a happens to be ſlain, c. 31. 

46. | 

3 Where the chief motive is to aſſiſt 
a third perſon, c. 31. ſ. 49. 

4 Where the direct deſign is to eſea 

from an arreſt, c, 31. 1. 55. 
5 Where the principal purpoſe is to 
2 an illegal authority, c. 31. 


59. 
6 Where no miſchief is intended at 
all, c. 31. ſ. 61. 
Of petit treaſon there are three kinds, 
e. 32. 
1 Where a ſervant kills his maſter. 
2 Where a wife kills her huſband. 


Of excuſable homicide there are twc 


Linds, 


3 Where an ecclefiaſtical perſons kills 
his prelate. 
of 


Of capital 


ainſt the goods of another, there are 
kinds, ; 


1 Simple larceny. 

2 Mix'd larceny. | | 
| Of inp hae thete ah ald two 
J Grand larceny, e. 32. ſi k. 


Petit larceny, & 32+ ſ. 31. | 


Mind larceny is either from the per- 
ſon of a man, or from his houſe, c. 36. 

Of mixed larceny from the perſon, 
there are two kinds, | 

ü Robbety, c. 34. 

2 Larceny from the perſon, c: 33. 

Alſo there is another offence of this 
nature called piracy; c. 37. | 


Capital offences at common law a- 
gainſt the habitation of a man, afe of 
two kinds, | 


Offences more immediately againſt 
the ſubject, made capital by ſtatute, are 
ſuch as are committed, 

1 Againſt women, (and of theſe there 

are two kinds, | 
1 Rape. 
2 Forcible marriage.) 


au Aua vin or Yrs PLEA or Th ORD 
- offences at common law | 


17 By counterfeiters of bank Roteb 
exchequet bills, ſtamps, South.ſca 
bonds, lottery orders, &. c. 58. 


= 


18 Againſt property adherent to th} 
freehold. © App. | 
19 Againſt ſhips in diſtfeſs, de App · 8 
| 20 By taking fiſh, &c. 7 1% 
21 By malicious incendiaries. App. 4. 
12 By ſhooting at another; and threats 
— App. 6. 
23 By ſmugglers. App. 8. ves 
£4 By buying and roctiving ſtolen 


» App. 7. 
„ a a reward. App. 8: 


26 By deſtroyers of garments; 
bipds, and mine engines. App. 9. 
27 By deſtroying of looms, ci Ap. 10. 
* not performing quarantine; 
P. 11. 
29 By hindering the exportation of 
corn. App. 12. 


30 By returning from tranſportation. 


App - 3. 
31 By aſſaulting with intent to rob, 
App. 14. 


Offences more immediately againſt 
the ſubje& not capital; are of two kinds, 
i Miſpriſion of felony, c. 594 
2 Other inferior offences. 

duch inferior offences are of two 
kinds, 

1 Such as amount to an actual diſturs 


2 Againſt the rights of marriage, bance of the peace. 
Ci. 43 | | 2 Such as do not amount to ſuch a 
3 Againſt the members of a man's diſturbance. 
. 440 For the prevention of the former of 
4 Againſt records, c. 45, | theſe kinds of offences, the law has pro- 


5 Againſt cattle, c. 56, 
6 By — c. 47. 
7 By ſoldiers and mariners, c. 48. 
8 By hunters, c. 49. | 
9 By deſtroyers of fences, turnpike 
roads and bridges, c. 50. | 
10 By gaolers, c. g1. 
11 By tranſporters of ſheep or wool, 
© 52. : , 
12 By ſervants, c. 63. 
13 By Egyptians, c. 54+ 
14 By cutters of pow-dike, e. $6, 
15 By treſpaſſers on the borders 
rioters, C. 56. 
10 By bankrupts, c. 57, 


and 


vided two remedies, 
I 4 VN for keeping the peace, 
c. 60. 
2 n for the good behaviour, 


C. 01. 

Of the abovementioned offences a+ 
mounting to the aQual diſturbance of 
the peace, there are two kinds; 

1 Such as may be committed by 

or two perſons | 
2 Such as require a greater number. 


Of thoſe which may be committed by 
one or two perſons, there are four kinds, 
I Aſſaults, C. 62. {. Is 


Var. I. 


2 Jatteries, C. 62, ſ. 2. 


a 3 Aﬀraps, 


2 [4 SR AA, 1 


An AnaLv$is or TA PIIAs of THe Crown 


3 Affrays, C. 63. 


+ Forcible entries and deuinen, Þ 


C. 64 


Of thoſe which require a greater num- | 


ber of there are threo kinds, 


1 , c. 65. ſ. 1. 
2 Routs, c. 6g. ſ. 8. 
3 Unlawful aſſemblies, c. 65. ſ. 9. 


Of ſuch inferior offences not amount- 
ing to an actual diſturbance of the peace, 
there are two kinds, 
1 Such as are committed by officers. 
2 Such as are committed by common 
perſons, without any relation to an 
office. Ih 


Of offences of this nature, committed 
by officers, there are three ſpecies. 

1 Neglect or breach of duty, c. 66. 

2 Bribery, c. 67. | 

3 Extortion, c. 68. 


Of offences of this nature, committed 
by private perſons, without any relation 
to any ollice, there are two kinds, 

1 Such as are infamous and groſsly 
ſcandalous, proceeding from prin- 


ciples of downright diſhoneſty, ma- 


lice, or faction. 

2 Such as are of an inferior nature, 
and neither infamous nor * 
ſcandalous. 


Of offences of the firſt ſort, were. are 
ſix ſpecies, 

1 Perjury, c. 69. 

2 Forgery, C. 70. 

3 Cheats, c. 71. 

4 Conſpiracy, c. 72. 

$ Libels, c. 73. 
6 Keeping of a bawdy-bouſe, and 
other unlawful place, c. 74. 


Of 3 of the latter fort, ths) | 


are two kinds, 


1 Such as more jmmediaccly affect | 


"Ws public. 


* 
* - 
4} 


} 2 Such as more ec affect 


the intereſts of in 
Of thoſe which more 12 
affect the public, there are ſour lands, 
1 Common nuiſances, & 75 


2 Monopolies, c. 79. 
8, and re · 


0 


3 3 Foreſtalling, engroſun 
rating, c. 80. 

Of victuals, app. 
4 Baur, c. 81. 


The moſt remarkable kinds of com- 
mon nuiſances ys . 1 
1 Such as te to giavays and 
turnpike roads. 
2 Such as relate to publls. houſes 


c. 78. 


Thoſe which relate to highways come 
under a twofold conſideration, 
t As they relate to highways and 
turnpike roads in general, c. 76. 
2 As they relate to bridges in . 
cular, c. 77. 5 


Of the offences above-mentioned 
more immediately affecting the intereſts 
of particular perſons there are three 
kinds, | 
1 Uſury, c. 82. 


2 Maintenance. 
3 Buying or ſelling a pretended title, 
C. 8 


Maintenance js two-fold. 
I Ruralis, c 62, ſ. 2. 
2 Curialic, c. 82. f. 3. 

Of maintenance curialia there. are 

three ſpecies, 

1 General maintenance, e. 83s. ſ. 4. 

2 Champerty, c. 84. 

3 Embracery, c. 85. 

Ot ſeducing artificers, | 

Ot acting plays without licence. 

Of embezzling naval ſtores. 

Of exerciſing a trade without OY 
apprenticeſhip, . . 

Of granting fraudulent 

Of ſurcharging boats. 


1 


Of Vagrants. 


3 
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ERRATA « ADDEND 4 


Page 9 chap. 4» dele borrendum, Wc. 

75 line 5, inſtead of © ib. fach licence,” read nth ach rene? 
125 note (1), line 2, inſtead of p read g. 

132 ſe. 3, after *. Tre/. 8. 12.” in mar, read * Lacar gi.) 

133 ſect. 7, lines 3 and 4, inflead of · may br,” read © 5,” 

153 bett. 7, line 4, inſtead of © I ir been,” read © If it bad beet,” 
164 ſeck. 18, note (J), after ** MS.” read ** Sed Vide 1 Shower $3. 


6 line 16, read B 
1 2 By returs from renhem—-31 By 


172 after ſect. 10, read Secondly,” 


' 


173 ſect. 12, line 18, note in mar. after te penalties,” tead ** wide alſo 
apo this ſubjett\”? 


196 inſtead of eb. 34,” read re >. 44." 


. 2 «c . 57 | c& | 1 
177 ſect. wt 1, inſtead of Juſtice Ingram,” read ige 


250® line g, after * Edward,” read ** the Fearth.” | 


290 ſeft. 54, inſtead eee ee in mar, read r leaſe they 


expired. 
312 ſect. 2, note (1), line 3, after · MR ” ad * 12 Med. 314.” 
386 note * (14), line 13, inſtead of “ inguiftion are made,” read . 4 
457 line 32, of the text, inſtead of gun or for,” read ** puniſhed 
as for.” 
470 ſect. 1, line 2, inſtead of © an allowance,” read ** js an allowance,” 
$26 ſect. 13, after “1 Med. $16,” in mar, read © 2 Alis: 340. 


I 
OF 
THE PLEAS OF THE CROWN, 


BOOK THE FIRST,” 


CHAPTER THE FIRST, 


Or THE PERSONS wro MAY BE GUILTY 
or CRIMINAL OFFENCES. 


HE guilt of offending againſt any law whatſoever, 1 Hale 13. 
neceſſarily ſuppoſing a wilful diſobedience, can never F b 9 
juſtly be imputed to thoſe who are either incapable of RT 

underſtanding it, or of conforming themſelves to it. There. 

fore, before I come to the ſeveral kinds of offences, I ſhall | 

ſhew what degrees of diſcretion and freedom are required in te 3 

commiſſion o them. For the better underſtanding whereof, | 

I ſhall conſider what offenders are excuſeable.—Firſt, in re 

ſpe& of their want of reaſon. —Secondly, in reſpect of their: 

ſubjection to the power of others. | 3 1 

Sect. 1. As to the Firſt point it is to be obſeryed, that bt 
45. 


thoſe who are under a natural diſability of diſtinguiſhing be- B, col et. 


tween good and evil, as (1) infants under the age of diſ- Pult. 12 


129» 


Hob. 224. 8 St. Tr. 322. 


Sum. 10. 28. 43. 3 Inſt. 4, Dalt. c. 147. 1 Hale 16. 29. 515. Co. Lit. 247. 4 Co, 124 
ö | 4 


LeS ., 
2 . 
(1) On the attainment of fourteen years of age, the criminal actions of infants are ſubject | 
ſame modes of conſtruction as thoſe of the rgft, of ſociety ; for the law preſumes the human mi 
acquired, at this period, a compleat ſenſe of "i and wrong. Dr. & St. c. 26. Co. Lit. 79. 171 
Dalt. 476. 505. During the interval between the age of fourteen years and that of ſeven, t 
is prima facie preſumed to be unacquainted with guilt. And theſe preſumptions entertained in 
of innocence, accumulate in an inverſe proportion with the decreaſe and tenderneſs of the offs 's. 
ee 1 Hale 25. 27. From this ſuppoſed imbecillity of mind, the protective humanity of e 
aw will not, without anxious circumſpeRion, permit an infant to be convicted on his own confeſſions 
C. Jac, 466. 1 Hale 24. Foſ. 70. Vet if it appear by ſtrong and pregnant evidence and eircum- 
ſtances that he was perfectly conſcious of the nature and malignity of the crime, the verdict of 4 
Jury may find him guilty, and judgment of death may be given againſt him. 1 Hale 20. 28. 434. 
B. Cor. 133. 4 Comm. 23. Foſ. 71, O. B. 1784. p. 971. For malitia ſupplet ætatem ; and the 
capacity ot contracting guilt is meaſured more by the apparent ſtrength of the offender's under» 
ſanding than by years and days. B. Cor. 74. 4 Comm. 23. But within the age of ſeven years 
an infant cannot be puniſhed for any capital offence, whatever circumſtances of a miſchievous diſ- 
cretion may appear; for ex preſumptione jurit, he cannot have diſcretion : and againſt this preſump- 
tion no averment ſhall be admitted, Mirr. c. 4. fo. 6. Plowd. 19. 1 Hale 20. Fol. 349%. 4 
Comm. 23. Cowp..222, 223. Therefore if a child under this age teal the goods or fire the houfe 
of another, he cannot be puniſhed for either the larceny or the arſun. 1 Hale 19. 514. Foſ. 113. 
349 · But there is an inſtance of a pardon granted to an infant for homicide committed within the 
ge of ſeven years. Regiſt» 309. 


Vor. I. B . | eretion, 


* 
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Or Tax PERSONS no MAY BE GUILTY Bk. 1. 


cretion, ideots and lunaticks, (2) are not puniſhable by any 
criminal proſecution whatſoever. | ft 


" hs. 
% 


(2) Ldeoey is a defect of underſtanding, from the moment of birth; Co. Litt. 247. F. N. B. 

30. 1 Comm. 304 2 perſon therefore, horn deaf and dumb is prima facie within this definition. 
3 Cor. 219. 1 Hale 34.—Lunacy is a partial derangement of the intellectual faculties, the 
ſenſes returning at uncertain intervals; the offender therefore is only protected from puniſhment for 
acta done during the prevalence of his diſorder. 1 Hale 31. 4 Comm. 24.— Madneſs is a total alie - 
nation of the mind. 1 Hale 30. 4 Co. 123. Theſe deſects, whether permanent. or temporary, 
muſt be unequivocal and plain, not an idle frantic humour, ur unaccountable mode of action, but 
an abſolute diſpoſſeſſion of che free and natural agency of the human mind. 8 St. Tr. 322. 1 
Hale c. 44 O. B. 1784. p. 257+ 


2 Roll. 324. $:8. 2. Indeed it was anciently holden, in reſpect of that 
F. Cor. 35t- high regard which the law has for the ſafety of the king's 
— 4 perſon, that a madman might be puniſhed as a traitor, ( 3) 

Ind. 6. for killing or offering to kill the king ; but this is contradict- 


_ ed by the later opinions. | | 


1 Hale 36, 37. 4 Comm. 25.— (3) See 33 H. 8. c. 20. repealed by 1 & 2 P. & M. c. 10. 
26 Af. 27. $2. 3. And it ſeems agreed at this day, that if one, who 
3 has committed a capital offence, become non compos before 
1 And. 100%. conviction, he ſhall not be arraigned; and if after convic- 
ara * tion, that he ſhall not be executed. 


N 


1 Hale 34, 35. 4 St. Tr. 205. 8 St. Tr. 285. 4 Comm. 24, 25. 388. 


Pult. 6. 22 AM. $222. 4. But by 17 Geo. 2. c. 5. ſ. 20. (which ſeems agree- 
able to the ancient common law) it is.enaCted, © That it ſhall 
and may be lawful for any two or more juſtices of the peace 
where a dangerous lunatick ſhall be found, by warrant 
under their hands and ſeals, directed to the conſtables, 
churchwardens, and overſeers or ſome of them, of the 
pariſh or place, to cauſe ſuch lunatick ſo to be apprehend- 
ed, and kept ſafely locked up in ſome ſecure place within 
the county, or precinC where the pariſh or place ſhall lie, 

as ſuch juſtices ſhall under their hands and ſeals direct and 
appoint ; and (if ſuch juſtices find it neceſſary) to be there 
chained, if the laſt legal ſettlement of ſuch perſon, ſhall 
be in any pariſh or place within ſuch county or precinct; 
and if ſuch ſettlement ſhall not be there, then ſuch danger- 
ous lunatick ſhall be ſent to the laſt legal ſettlement by paſs 

* (mutatis mutandis) as aforeſaid; and ſhall he locked up or 
„ chained by warrant of two juſtices of the county to 
* which ſuch perſon is ſo ſent (4).“— And, by the com- 
mon law, if it be doubtful whether a criminal, who at his trial 
is in appearance a Junatick, be ſuch in truth or not, it 
ſhall be tried by an inqueſt of office, to be returned by the 


: (4) But this act relates only to vagrant lunaticks who are rollin dd 
does not extend to perſons of rank and condition in the world eee oa 2 


» Whoſe relation 
them propecly by applying to the court of Chancery. 2 Atk. 52. TS ny eee 


ſheriff 
3 


Ch. 1. er CRIMINAL OFFENCES. 


ſheriff of the county wherein the court fits; (5) and if it bs 
found by them that the party only feigns himſelf mad, and he 
ſtill refuſe to anſwer, he ſhall be dealt with as one that ſtands _. 
mute. (6). 1275 * 5 222 e 


(5) Every perſon of the age of diſcretion is preſumed oF ſane memoty untit che contrary ' appear; 
which may be either by the inſpection of the court, 1 Hale 33. Tr. p. Pais 14. O. B. 1783. Nos: 
4.—By evidence given to the jury, who are charged to try the indictment. 3 Bac. Abr. 1. 1 Hale 
33. 35. 36. O. B. 1784. No. 288.—Or, being a collateral iſſue, the fact may be pleaded and re- 

lied to ore tenus, and a wenire awarded, returnable irſtanter, in the nature of an inqueſt of office. 
oſt. 46. Kel. 13. 1 Lev. 61. 1 Sid. 72. 4 Comm. Appen. ſ 3. And this method, in caſes 
of importance, doubt, or difficulty, the court will, in prudence and diſcretion, adopt. 1 Hale 35. 
Save 50. 56, 1 And. 154. ; , | 1 

(6) By 12 Geo. 3. c. 20. in felony and piracy the judgment ſhall be the ſame, on ſtanding mute 

as if the priſoner had conſeſſed the indictment or appeal. P 


Se. 5. And if one who wants diſcretion commit a treſpaſs 2 R Abt, 


againſt the perſon or poſſeſſion of another, he ſhall be com- 3 Bac: Ab. ts 


pelled in a civil action to give ſatisfaction for the damage. Hobs 134. 

Co. Lit. 247. 
a89. Plow. 364. 2 Inſt. 284. 414. Pop. 141. Brownl, 197. Noy 129. C. Jac. 4674 
1 Hale 15, 16. 20. 4 Comm. 22. 2 Comm. 2911 | 


Fo : 


Ser. 6. And he who is guilty of any etime whatever, Crom. 29. 


through his voluntary drunkenneſs, ſhall be puniſhed for it as „ 


much as if he had been ſober. Plow. 19. 
4 Comm. 26, 8 St. Tr. 285, 4 Cos 123. Dalt. c. 1483 


Sec. 7. Alſo he, who incites a madman to do a murder Kely. 83. 
or other crime, is a principal offender, and as much puniſh- 1 i 
able as if he had done it himſelf, W uh 


/ 


Sec. 8. And if it appear by the circumſtances, that an in- F. Cor, 118, 
fant under the age of diſcretion could diſtinguiſh between good $19: 4 66 
and evil, as if one of the age of nine or ten years kill another, 12. Aff. o 
and hide the body, or make excuſes, or hide himſelf, he may 1. Cor: 6. 64, 
be convicted and condemned, and forfeit, &c. as much as if 44.4 33 


he were of full age. But in ſuch a caſe the judges will in 27. 


prudence reſpite the execution, in order to get a pardon : and Pat. 5936 
it is ſaid, that if an infant apparently wanting diſcretion be 1 Hale 434) 


indicted and found guilty of felony, the juſtices themſelves 599, 570. 


may diſmiſs him without a pardon, &c. (7) Hcg — *. 


Foſ. 70. pf 


(7) This authority to diſmiſs him mu\ be underſtood of a wo before judgment, or that 


the jury find the priſoner within the age of ſeven years, or not of ſufficient diſcretion to judge bs. 
tween good and evil. 1 Hale 27. | 


Set. 9. As to the ſecond point, viz. How fat thoſe are Leget Ine 58; 


to be excuſed who are under the power of others: A feme wg 5 Fra you 


covert is ſo much favoured in reſpect of that power and aus Sum. 64. 


thority which her huſband has over her, that ſhe ſhall not 28 * 
7. 11. 


1 Hale 45+ 516. 2 vol. 320. B. Cor. 16. 108. Dalt; 134+ 157, O. B. 1784. p. 119. 780. 
| B a ſuffes 


4 Or Tux PERSONS who way BE ovitty Bk. r. 


ſuffer any puniſhment for committing A bare theft (8) in com- | 
pany wich, or by coercion of, her huſband. 


3) This exetnption extends to burglary, Kely 31. F. Cor. 199. and ſeemingly to robbery, as an 
= of a * certainly not un 1 The reaſon of this rule is ſaid to be tc becauſe the 
e wife cannot know what property her huſband may claim in the goods taken, 10 Mod. 63, If 
this be the true principle, the caſes of robbery and burglary are in ſome meaſure. diſtinguiſhable 
upon this ſubject for in burglary, the abſence or preſen-e of the party is immaterial, butin rob- 
: bery, preſence is an unavoidable and eſſential ingredient to the crime, and affords to the wife an 
opportunity of judging in what ſort of right the goods are taken-—Vide, infra, ſeck. 11. 


Inſt. to?. Sed. 10. Neither ſhall ſhe be deemed acceſſary to a felony | 
1 Hale . for receiving her huſband, who has been guilty of it, as her | 
tmiſband ſhall be for receiving her. (9) | 


£9) Nor 2 principal, though the huſband's offence be treaſon, for ſhe is ſub poteſtate wiri, and 
ting 8 Neither is ſhe affected by receiving, jointly with her huſband, any other 
offender. 1 Hale, 48. For ſhe cannot be admitted as a witneſs to diſcover even collaterally, her 
huſband's guilt. Brownl. 47. Dalt. 540. 1 Hale 301. O. B. 2785. p. 181. 


* 


Sum- 65,66. $27. 11. But if ſhe commit a theft of her own voluntary | 
F. Cor. $00, act, or by the bare command of her huſband, or be guilty of 
x F. Cor. 199, * $ a 

383. treaſon, murder, or robbery, in company with, or by coer- 

K 21g. cion, of her huſband, (10) ſhe is puniſhable as much as if ſhe 


1 Hale 45 516. 
2 Comm. Co 29. were (ole. 


_ 63. i | : 
y 31. S. P. C. 10. 19. 142. 4 Comm. 29. Vide O. B. 19535. No. z. 


(10) Or receive ſtolen goods of her own ſeparate act, without the privity of her huſband, or, if 
he, knowing thereof, leave the houſe and forſake her company ; the alone ſhall be guilty, as 
acceſſary. 22 Aſs. 40. Dalt. 157. for the coercion which is ſuppoſed to be conyeyed by the command 
or preſence of the huſband is only a preſumption of law, and like other preſumptions may be 

led. 1 Hale, 516.— In treaſon, no plea of coverture ſhall excuſe the wife; no preſumption 
of her huſband's cocrcion ſhall extenuate her guilt, for he has no right to that obedience from a 
wite, which be, as x ſubject, has forgotten to pay. In murder alſo this privilege is denied, be- 
cauſe the offence is repugnant to the laws of nature, which thall never be contravened by the refine- 
ments of civil ſociety. 4 Comm. 29. 


12 39+ Se. 12. Alſo a wife may be indicted together with her 
- * huſband, and condemned to the pillory with him for keeping a 
Hob, 95. bawdy- houſe ; for this is an offence as to the government of 


Salk 334 the houſe, in which the wife has a principal ſhare ; and alſo 

| ſuch an offence as may generally be preſumed to be managed 
"ns by the intrigues of her ſex, 

ood, 1 Sef, 13. And generally a feme covert ſhall anſwer as 

| . 210 much as if ſhe were ſole, for any offence, not capital, againſt 

Moor 813. - the common Jaw, or ſtatute, (and if it be of ſuch a nature 

Reb. 5 that it may be committed by her alone, without the concur- 

3 Keb. 34 rence of the huſband) ſhe may be puniſhed for it without 

+ the huſband, by way of indictment, which being a proceed- 

ing grounded merely on the breach of the law, the huſband 

ſhall not be included in it for an offence to which he is no way 

* Privy. And if a woman bring a malicious appeal for the 

— og . _ death of her huſband, known by her to be alive, ſhe may be 

u. Imp, 103. impriſoned for the falſe appeal, till ſne make fine to the king, 

5 2 and 
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and the huſband ſhall go at large. But if a wife incur the Poft. p. 17. 18. 
forfeiture of a penal ſtatute, the huſband may be made a party Is Ao 
to an action or information for the ſame, (as he may be gene- Noy, 103. 
rally to any ſuit for a cauſe of action given by bis wife) and Su. 25: 


ſhall be liable to anſwer what ſball be recovered thereon. (11) F _ 93s 


(11) She may be indicted alone for ariot., Dalt. 447. For ſelling gin againſt the injunRions of 
the 9 Geo. 2. c. 23. Str. 1129. For recuſancy. Str- 1120. Hob. 96. 1 Sid. 410, 11 Co. 
64. Save 25. For being a common ſcold, communis rixatrix. 6 Mo. 213, 239. For 
aſlault and battery. Salk. 334. For foreſtalling. Sid. 410. For uſury. Skin. 348, For bar- 
ratry. Bac. Ab. 280. Con. Roll, 3 . Poſt. 243. For a forcibly entry. Poſt. 147. For keeping 
a gaming houſe. 10 Mod. 338. Keeping a bawdyhouſe, if the huſband does not live 2 er. 
1 Bac. Abr. 294. For treſpaſs or ſlander. Keilw. 61. R. Abr. 231. Leon. 142. C. Gar, 376 


| , | 
Sea. 14. Neither a fon nor a ſervant are excuſed the Sum. 8 
commiſſion of any crime whether capital or not capital, by the Dal. noon | 


command or coercion of the father or maſter. 1 Hale 44. 


- 


THERE are other exemptions from puniſhment, than thoſe which have been mentioned in this 
chapter,—Firit, By caſualty and misfortune z thus if in the executiohpr a lawful act, an unintended 
death or maim enſue, the party ſtands excuſed from all, guilt,” B. Cor. 229. 22 Aff. 71. 
1 Hale, 39. Kel. 123. 4 Co. 124. 4 Com. 27,—Secoudly, by ignorance or miſtakey as 
when a man intending to do a lawful act, does that which is unlawful. Jones, 15. C. Car. 338. 
But this muſt be an ignorance, or miſtake in fact, and not in law, for ignorantia juris qued rei 
tenetur ſcire neminem excuſat. Plow. 343. 1 Hale, 42. 4 Comm. 25, — Thirdly, By compu 
or neceſſity ; as where the act proceeds from the lawful coercion of another; or ariſes from circutte 
Kances ot unavoidable conſtraint 3 or the impulſe of a juſt and well grounded apprehenſion of death. 
1 Hale, 50. 54+ Plow. 18. 3 Inſt. 10. Brac. 16. Reg. 88. N. B. 177. 1 Comm. 133. 
4 Comm. 30. And all theſe circumſtances of accident, neceſſity, or infirmity, muſt be latiafaGho. 
rily proved by the priſoner, unleſs they ariſe out of the evidence adduced againſt him, Fol. 255» 
Ld. Ray. 1493. Str. 773. 1 Hale, 34. f 25 EINE 


CHAPTER THE SECOND. 
Or HERESY. 


FFENCES conſidered in relation to the perſons 4 Comm. 46. 
againſt whom they are committed, are either, Firſt, Beccare e. 8. 
ſuch as are more immediately againſt God, or, Secondly, ſuch | 
as are more immediately againſt man.—Offences more im- 
mediately againſt God, are either by common law or by 
ſtatute. Thoſe at common law are either capital or not 
Capital, The capital offences of this nature are of three 
kinds : Hereſy. Witchcraft. Sodomy.— Concerning Hereſy, 
I ſhall conſider, 1. What it is. 2. By whom it is cog- 
nizable, 3. How it is puniſhable, | 


Se. 1. As to the firſt point, it ſeems, that among pro- 4 Comm. 44+ 
teſtants, hereſy is taken to be a falſe opinion, ——— to * * "oY 
ſome point of doctrine clearly revealed in ſcripture, and ei- 1 Hale 383 to 
ther abſolutely eſſential to the Chriſtian faith, or at leaſt of 40. 
moſt high importance, i IM: 


B 3 $64, 


„ 


7 


6 > ; Or HERESY. Bk. 1. 


Sum. 3. 4. £:4. 2. Rut it is impoſſible to ſet down all the particular 

4 Comm. 48, 4 errors, Which may properly be called heretical, concerning 

which there are, and always have been ſo many intricate 

diſputes. However, the firſt of Elizabeth, which erected the 
þ + high-commiſſion-court, having reſtrained the fame from 
adjudging any points to be heretical, which have not been 
determined to be ſuch, either by ſcripture, or by ſome one 
of the four firſt genera] councils, or by ſome other council, 
by expreſs words of ſcripture, or by the parliament, with the 
. aſſent of the convocation; it has been ſince generally holden, 
zal. 40. that theſe rules will be good directions to eccleſiaſtical courts 


e 
3 
m. 3: 


in relation to hereſy. 
3 | ect. 3. As to the ſecond point, viz. By whom hereſy 
anne 


is cognizable, it is certain, that the convocation may declare 
what opinions are heretical: but it hath been queſtioned of 
late, whether they have power at this day to convene and 
; conyict the heretick, | | 
F. N. B. 269. Se. 4. However it is agreed, that every biſhop may 
..+; "9.9008 convict perſons of hereſy within his own dioceſe,” and proceed 
Bib. 401. 410. by church cenſures againſt thoſe who ſhall be convicted; 
12 Co. 56, 57, but it is ſaid, that no ſpiritual judge, who is not a biſhop, 
40 40. bath this power; and it has been queſtioned, whether a con- 
28. II. 275- viction before the ordinary were a ſufficient foundation where- 


2 R. Abr. 226, 


on to ground the writ de heretico comburendo, as it is agreed 
that a conviction before the convocation was. 

Se. 5. By 24. Hen. 8. c. g. the arch biſhop of either 
province may cite any perſon before him for hereſy, if the 
immediate ordinary either conſent thereto, or do not his duty 
in puniſhing the ſame, 


p78. yr 14» Sect. 6. But it is certain, that a man cannot be proceeded 
Lom , Againſt at the common law, in a temporal court, merely for 
Hob. 236. hereſy; yet if in maintenance of his errors he ſet up con- 
2 a venticles and raiſe factions, which may tend to the diſturb- 
Finch. 219. ance of the publick peace, it ſeemeth that he may in this 


1 Salk, 135. 


1 Hale, 399» 


reſpect be fined and impriſoned, upon an indictment, &c, at 
the common law. 


Seft. 7. Alſo a temporal judge may incidently take 


Int, 42. 
| frag * knowledge whether a tenet be heretical or not; as where one 
x Roll. 110. was committed by force of 2 H. 4. c. 5. for ſaying, that he 
2 Bulſt. 300. 


Co. 5. | 
1400 190; © 


was not bound by the law of God to pay tithes to the cu- 
rate; and another for ſaying, that though he was excomuni- 
cated before man, yet he was not ſo before God, The tem- 
poral courts, on an habeas corpus in the firſt caſe, and an 
action of falſe impriſonment in the other, adjudged neither of 
the points to be hereſy within that ſtatute; for the king's 
courts will examine all things which are ordained by ftatute. 
Ser. 8. Alſo in a guare impedit, if the biſhop plead that 
he refuſed the clerk for Hereſy, it ſeems that he muſt ſet forth 
* | RL. 


Ch. 2. Or HERESY. 7 


the particular point, that it may appear to be heretical, to the 2 Leon 132. 
court wherein the action is brought, which having conuſance — 
of the original cauſe, muſt by conſequence have a power as | 
to all incidental matters neceſſary for the determination of it; 
and, without knowing the very point alledged againſt the 
clerk, will not be able to give directions concerning it to 
the jury, who (if the party be dead) are to try the truth of 
the allegation. 
Sell. 9. But if a man be proceeded againſt as an heretick 5 Co. 88, 
in the ſpiritual court pro ſalute anime, and think himſelf ag- 7 H. 8. 10. 
grieved, his proper remedy ſeems to be to bring his appeal to 
a higher eccleſiattical court, and not to move for a prohibition 
from a temporal one, which, as it ſeems to be agreed, 
cannot regularly determine or diſcuſs what ſhall be called 
hereſy. | 


$2. 10. As to the third point, vis. How hereſy is F. N. B. 269. 
puniſhable, there is no doubt but that at common law one 1 47 "0 
convicted thereof, and refuſing to abjure it, or falling into pr. & $t. 1. 
it again after he had abjured it, might be burnt by force of the :. 29- | 
writ, de heretico comburendo, which was grantable out ** 
chancery upon a certificate of ſuch conviction; but it is ſaid, 
that he forfeited neither lands nor goods, becauſe the pro- 
ceedings againſt him were only pro ſalute anime. 

Sect. 11. But at this day the ſaid writ de heretics combu- 
rendo is aboliſhed by 29 Car. 2. c. 9. And all the old ſtatutes 
which give a power to arreſt or impriſon perſons for hereſy, gun, was 
or introduced any forfeiture on that account are repealed, Out. 353. 
Yet by the common law, an obſtinate heretick being excom- 1 ©% 44+ 
municate is ſtill liable to be impriſoned by force of the writ, | 
de excommiunicato. capiendo, till he makes ſatisfaction to the 1 Salk, 393. 
church. And by g & 10 W. 3. c. 32. © If any perfon®: R. H. 31+ 
having been educated in, or having made profeſſion of the 
* Chriſtian religion within this realm, ſhall be convicted 
« in any of the courts of /:/tminſter, or at the aflizes, of 
« denying any one of the perſons in the holy Trinity to be 
* God, or of maintaining that there are more Gods than one, 

« or of denying the truth of the Chriſtian religion, or the » 
« divine authority of the holy ſcriptures, he ſhall for the 
« firſt offence be adjudged uncapable of any office; and for 
« the ſecond, ſhall be diſabled to ſue any action, or to be 
« a guardian, executor or adminiſtrator; or to take by any 
legacy or deed of gift, or to bear any office civil or mili- 
« tary, or benefice eccleſiaſtical, for ever, and ſt all alſo 3 Jac. 2. c. 81. 
a ſafer impriſonment for three years, without bail or 
« mainprize, from the time of ſuch conviction.“ | 


Ty. CHA Pa 


CHAPTER THE THIRD. 


a Or WITCHRAFT. 


Inft. 44. P offenders of this nature there are ſaid to be three kinds. 
alt. p. 513. —Firſt, conjurers, who by force of certain magick words 
$42 _ -: - endeavour to raiſe the devil, and compel him to execute their 
ommands,. —Secondly, witches, who by way of friendly con- 
Ference are ſaid to bargain with an evil ſpirit to do what they 
deſire of him, — Thirdly, ſorcerers or charmers, who by the 
uſe of certain ſuperſtitious forms of words, or by means of 
images, or other odd repreſentations of perſons or things, Cc. 
are ſaid to produce ſtrange effects above the ordinary courſe 
„ | ds | 
1. 44+ $:4. 2. All theſe were anciently puniſhed in the ſame 
dy 269. manner as hereticks, by the, writ de heretico comburendo after 
S. P. C. 38. a ſentence in the eccleſiaſtical court, and a relapſe. And it 
C.Eliz. 571. js ſaid alſo, that they might be condemned to the pillory, &c. 
: upon an indictment at common law. | 
1 Hale 383. Sect. 3. In the time of king Edward the third, one taken 
> _ 4 with the head and face of a dead man, and a book of ſorcery, 
* was brought into the king's bench; but there being no in- 
dictment againſt him, he was ſworn that from thenceforth he 
would not be a ſorcerer, and then delivered from priſon, and 
Keb. 719, the head was burnt at his charge: but this method ſeems to 
beo obſolete at this day. | 
By ow » * Seit. 4. By 1. Jac. 1. c. 12. (the only law now in force 
 forcery were àgainſt theſe offenders) they are divided into two degrees; 
made fe- and thoſe in the firſt degree, and their acceſſaries before, ſhall 
lony, without ſuffer as felons without clergy. Of theſe there are the four 
clergy, —But © ; , ; BY 7 [ 
accefſaries after following ſpecies. Fir/t, Such as ſhall uſe any invocation or 
8 conjuration of any evil ſpirit: and ſuch ſeem clearly to be 
T9957 „within the law, tho' no ſpirit do actually appear. —Secondh, 
4184. 3. con, Such as conſult, covenant with, entertain, employ, feed, or 
0 reward any evil ſpirit to any intent: and theſe are agreed to 
be within the ſtatute, though nothing farther be done upon 
ſuch conſultation, &c.—Thirdly, Such as take up any dead 
perſon's body, or any parf thereof, to be uſed in any manner 
| of witchcraft: and theſ&{are alſo clearly within the ſtatute, 
Jon. 143 though they do not actually ſo uſe it.—Fourthly, Such as 
4 _ exerciſe any witchcraft, inchantment, charm, or ſorcery, 
whereby any perſon ſhall be killed, deſtroyed, conſumed, 
or lamed in his or her body, or any part thereof. But none 


. are within this branch who do not actually effect ſuch miſ- 


i . . 


+ 


chief, 
Secẽ. 


Ch. 4. 1 Or SODOMY: 78 


Sect. 5. Thoſe in the ſecond degree ſhall for the firſt offence 
ſuffer a year's impriſonment, and the pillory ; and for the ſe- 
cond, as felons without clergy. And theſe, by the manifeſt 
purport of the words of the act, which is very obſcurely pen- 
ned, ſeem to be divided into the two following ſpecies : 
Firſt, Such as take upon them by witchcraft, inchantment, 12 Mod. 556. 
charm or ſorcery to tell where treaſure is to be found, or 
where things loſt or ſtolen may be found, or to do any thing p;4: 4 Geo, 
to the intent to provoke any perſon to unlawful love, or to c. 11. 
hurt or deftray any perſon in his or her body, though the 
ſame be not e d, Secondly, Such as ſhall uſe any witchcraft, 
&c. whereby any cattle or goods of any perſon ſhall be de- Sum. 8. 
ſtroyed, wafted or impaired: but thoſe, who take upon lat. 46, 
them to do this, are not within the act unleſs they actually 
do it. 
I But: this ſtatute of James is repealed by Lea 27 e. 6. 
which enacts, * That no proceeding ſhall be had againſt any 
« perſon for witchcraft, ſorcery, inchantment or conjuration, 
« or for charging another with ſuch crimes ; and that who- 
« ever ſhall pretend-to exercife thoſe acts, or ſhall undertake 
<< to tell fortunes, or pretend by crafty ſcience to diſcover 
« ſtolen goods, ſhall be impriſoned for one year, ſtand four 
„times in the pillory, and find ſureties as the court ſhall 
« think fit.” Alſo by 17 Geo. 2. c. 5. All jugglers, 
fortune tellets, gypſies pretending phyſiognomy, -palmiſtry, 
te or the like crafty ſcience, ſhall be deemed rogues and va- 
“ gabonds, and ſuffer as the act directs.” _ 


CHAPTER THE FOURTH... 
Or SODOMY.  #+-. 
Horrendum illud peccatum 10 


ALL unnatural carnal copulations, whether with man or 12 Co. 36, 37 
| beaft, ſeem to come under.the notion of ſodomy, which 3 _ 4 | 

was felony by the antient common law, and puniſhed, ac- 2 = 
cording to ſome authors, with burning; according to others, 4 Bac. Ab. 369. 
with burying alive: but at this day by force of 25 H. 8. c. 6. 

& 5 Eliz. 17. is puniſhed in the ſame manner as other felonies, 

Which are excluded from clergy. (1). | 


(1) According to Britton b. 6, e. 9g · theſe unnatura} offenders were on conviction committed to 
the flames. Fleta b. 6. c. 35. buries them alive within the earth, and the Mirrour c. 1. f. 14. 
conſigus them, with juſt jndignation, to ſhameful and eternal oblivion. 


Sea. 2. In every indictment for this offence, there muſt be 12 Co. 36, 37- 
the words rem habuit veneream, & carnaliter cognovit ; and Ein. 628. 


* * . Duff ” C 1 1. * " ” * 
ty ell. 5786, 1 * is's caſe, at Lincoln, 1781. Prentice's caſe, Admiral- 


conſequently 


10 Or OFFENCES acaisr GOD, &c. Bk. 1. 


conſequiently ſome kind of penetration, and alſo of emiſſion, 
muſt be proved; but any the leaſt degree is ſufficient, and - 
emiſſion is prima facie an evidence of penetration. 

+ By the 22 Geo. 2. c. 33. f. 19. If any perſon in his 
« Majeſty's fleet commits this crime, their aiders or abbet- 
& tors, they ſhall ſuffer death by court martial.” 


CHAPTER THE FIFTH. 


Or OFFENCES acamsr GOD nor CAPITAL 
ar COMMON LAW. 


3 Bac. Ab. 38. O ENCES. more immediately againſt God not ca- 


pital are either by the coinmon law or ſtatute. Thofe 
| by the common law are, | 
1 Vent. 293. 


3 Keb. 607. Sect. 1. All blaſphemies againſt God, as denying his being 


1 or providence, and all contumelious reproaches of Jeſus 
1 Black. 395» Chriſt. | 


11 Mod. 142. Se. 2. All profane ſcoffing at the holy ſcripture, or ex- 
. 416. 788. poſing any part thereof to contempt or ridicule, 


3 
2 Bar. K. B. 20. 1 Burn. 225. 4 Comm. 41. 3 Burn E. L. 201. Fitzg. 65. 


x St. Tr. 8. Sei. 3. Impoſtors in religion, as falſely pretending to ex- 
2 whe traordinary commiſſions from God, and terrifying or abuſing 


the people with falſe denunciations of judgments, &c. 


Can. 109. Sect. 4. All open lewdneſs groſsly ſcandalous, ſuch as was 


ban. 6 that of thoſe perſons, who expoſed themſelves naked to the 


1 Haw. 132. people in a balcony in Covent- garden with moſt abominable 
| circumſtances, 


7 Yea. 293: Set, 5 Offences of this nature, becauſe they tend to ſub- 
eb. 021. 


rn all religion or morality, which are the foundation of go- 
x Sid. 163, vernment, are puniſhable by the temporal judges with fine and 
Scobell 121. impriſonment, and alſo ſuch corporal infamous puniſhment as 


| gn" hg 65. to the court in diſcretion ſhall ſeem meet, according to the 


788. heinouſneſs of the crime. 

Id. Ray. 451. 

| $24. 6. Seditious words in derogation of the eſtabliſhed re- 

A Abad; ligion are indictable, as tending to a breach of the peace; as 

C. Jac. 44+ 42.1. theſe, your religion is a new religion, and preaching is but 
- prattling, and prayer once a day is mote edifying. 


CHAPTER 


CHAPTER THE SIXTH. 


Or OFFENCES, acainsT RELIGIONS ff 


FFENCES, by ſtatute, not capital, more immediately 4 Coma. 63e 
O againſt Gop, are either ſuch as are againſt religion in 
general; or againſt the eſtabliſhed church. 
Thoſe againſt REeLiGion IN GENERAL, are, of ſeveral 
kinds, 1 4 
' $48, 1. Firſt profanation of the Lord's Day, —By 27 Dalton c. 4G. 
Hen. 6. c. 5. © all manner of fairs and markets upon fe S 
« days, or on Sundays, (the fgur Sundays in harveſt ex- 
« cepted,) ſhall clearly ceaſe, on pain of forfeiting the goods 
& expoſed to ſale.” By 1 Car. 1. c. 1. there ſhall be no 
© meetings, aſſemblies, or concourſe of people out of their 
ct own pariſhes on the Lord's day. Nor any 2 
44 bull-baiting, interludes, common plays, or other unla 


<« exerciſes and paſtimes uſed by any perſon or perſons with- 

4 in their own pariſhes, (a) on pain of forfeiting 3s. & 44. ( This at 

« to the poor for every offence, on conviction, before a impliedly allow 
% magiſtrate, on view, confeſſion, or the oath of one com. 
« witneſs, © to be levied by diſtreſs, or, in default, to be ſet inthe reſpediine 
9 


© three hours in the ſtocks.” By 3 Car. 1. c. 2. no pack - divine 
« horſe, waggon, cart, wain, nor any drover with cattle, ſhall owe. 
« travel on the ſaid day on pain of twenty ſhillings. —Nor ſhall 63. 
any butcher (þ) kill, or ſell any victuals upon the ſaid day % ou 
on pain of 6s. 8 d.“ | : offence at com · 
mon law 


| | d | the 
IndiAment therefore muſt conclude contra fermam ſtatuti. Strange 702, But at ſeflions it is uſual 
to indict for the nuiſance in keeping open ſhop, C. C. C. 372. | 


\ 


4 $24. 2, By 2 Car. 2. C. 7. © no tradeſman, labourer, ar 
other perſon, above the age of 14 years, ſhall exerciſe any 
« wordly buſineſs, labour, or work o* their ordinary callings _ 
uon the Lord's day, (Works of neceſſity (c) and charity — 2 Therefare & 
« excepted) on pain of forfeiting 5s. And no perſon ſhall R 
v publickly cry, ſhew forth, or expoſe to ſale (d) any dieser for his 
« wares, merchandizes, fruit, herbs, goods or chattels what- nan N 
© ſoever, upon the Lord's day on pain of forfeiture, And —_ wad 
6 by Par. 2. no drover, horſe courſer, waggon, butcher, 2 pies, 
« higgler, or their ſervaſits, ſhall travel or come to his inn or Franks 694 
640. But the offender cannot be convicted more ae 
A., Crepps v. Durden. Trin. 17 Geo. 3. (4) By I Jac. 1. 6. 22+ no ſhoe-maker thall expoſs 
to fale any ſhout, 0. on pain of 31. 3 a pair, 

| 6 «lodging 
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12 Or OFFENCES Bk. 1: 


4 lodging on pain of 20s. Nor ſhall any perſon ufe, employ, 
© or travel with any _ wherry, - oy Ang 1 20 _ 
Raymond 250. ( permiſſion from a juſtice, on pain of 34. And if any perſon 
22 ce which ſhall nel, be Pen Loben. no hundred ſhall be 
1 Modern 36. 4 charged. And no perſon upon the Lord's day ſhall ſerve any 
Cro, Car. 60+ 6 writ, proceſs, &c. (except in caſes of treaſon ent bur 
3 Regels, 4 the ſame ſhall be void and the offender liable in damages.“ 
265" By 13 Geo. 3. c. 80. no perſon ſhall on a Sunday or on 
„ 4 Chriſtmas day, kill auy game, or uſe any puns e meh or 
« engine for that purpoſe, on pain from 104, to 20/.. or the 
4 firſt offence; from 201. to 3ol. for the ſecond; and being 

This quitam © committed for the third offence till the ſeſſions, unleſs he gi! 
penalty muſt be 46 bail.“ By 21 Geo. 3. c. 4. every place of publick en- 

__ „ tertainment or debating, opened upon any part of the Lord's 
; « day, to which admittance ſhall be had for money or tickets, or 
e by charging an extraordinary price for refreſhments, &c, {ball 
« be deemed a diſorderly plate, and the viſible keeper ſhall for- 
« fejzt 200/, the chairman, 100/7. the perſon collecting the 

money or tickets, 501,” Af 1 8 
Self. 3. But by 10 & 11 W. 3. c. 24. Mackrell are per- 
4 mitted to be ſold both before and after divine ſervice, on 
Sundays. And fiſh rings? (by 2 Geo. 3. c. 15.) ſhall be 

allowed to paſs whether laden, or returning empty. By 11 K 
— — by. 12 W. 3. c. 21. Forty watermen may ply on the Thames. 

Cotnpany, And hackney coachmen and chairmen are permitted by g 
Ann. c. 23. to work within the bills of mortality.“ By 29 
Car, 1. c. 7. meat may be dreſſed and fold in inns, .cook- 
| 4 ſhops, or victualling-houſes. And milk may be cried and 
„ *« ſold, on the Lord's day, before 9 in the morning, and after 

, « in the afternoon,” * | eee ee 

Sell. 4. Secondly, Prophane curſing and ſwearing. By 19 
Geo. 2. c. 21. if any perſon ſhall profanely curſe or ſwear, 
he. « and be convicted on oath of one witneſs, or by confeſſion, 
8 Modern gg, or by the hearing of one magiſtrate, he ſhall forfeit, firſt, 
Seſl. Caf. 356- % Every day-labourer, common ſoldier, ſailor, or ſeaman, 1.5.— 
Seng 58, . 2dly, Every other perſon under the degree of a gentle- 
608, 636, 999. man, 2 5s.—3dly, Every perſon of, or above the degree of a 
a “ gentleman, 5s. On a ſecond conviction double; and for 
Ram. 1368, © every other, treble the ſum firſt forfeited, for the benefit of 
2376, 1387. the poor; or being a labourer or gentleman, confined to 
* © hard labour for 10 days, or being a common ſoldier, 
or ſailor in 4%, ſet in the ſtocks for one hour, for 
« every ſingle offence, and two hours for any greater nym- 
. « her at the ſame time.” The conſtable to make infor- 
(e) In other mation if the offender be known to him; if unknown be 


perſons it is in- is required to carry him before a juſtice. (a) The proſecution 
wvrel ional. ; OS 4 


4 | muſt 


Cb. 7: Ar RELIGION tt. General. + 13 


muſt be within eight days. The act to be read in all churches 

after every quarter day. The magiſtrate neglecting bis 

duty forfeits five pounds; the conſtable forty ſhillings, &c, 

And by 22 Geo. 2. c. 33. This offence committed in his 

Majeſty's fleet, may be puniſhed at the diſcretion of a court 

martial. | ir | 0. en. 285. 
$e2. 5. Thirdly, Drunkenneſs, for which by 4 Jac. 1. c. 5. 1 Burn 40. 

all perſons whatſoever forfeit five ſhillings to the poor; and Je. 3+ c. 9. 

for which ſeamen may by 22 Geo. 2. c. 33. be puniſhed by 2 Jae. 1. 8. 7. 

fine, &c. as the court martial ſhall think fit. 1 Car, 1. e. 4 


\ 


$:4. 6. Fourthly, Reviling the ſacrament of the Lord's 4 Comm. 50. 
ſupper with contemptuous words, -&c. for which by x Edw. 
6. c. 1. which was repealed by 1 Mary c. 2. and revived by 
1 Eliz. c. 1. the offender ſhall be impriſoned, fined, and ran- 
ſomed. 
' + By 3 Jac. 1. c. 21. Whoever ſhall uſe the name of the 
c holy Trinity profanely or jeſtingly, in any ſtage play, in- 
© terlude, or ſhew ſhall be liable to a gui tam penalty of ten 
“ pounds.” By 1 Will. 3. c. 18. f. 17. Whoever ſhall deny 
e in his preaching or writing, the doctrine of the bleſſed Trinity 
6 ſhall looſe all benefit of the act for granting toleration, &c. 
$4. 7. I ſhall not mention the offences againſt 2 & 3, Bum. 185, 
Edw. 6. c. 19. & 5 Eliz. c. 5. relating to faſts and fiſh- 186. 
days, becauſe it is expreſsly declared, that thoſe ſtatutes are 
enacted merely on a political account, and it is made penal to 
affirm that any eating of fiſn, or forbearing of fleſh mentioned 
8 is neceſſary to ſalvation, or that it is the ſervice of 


CHAPTER THE SEVENTH. 


Or OFFENCES ann THE COMMON 
PRAYER. | 


FFENCES againſt the eſtabliſhed church are, Firſt, 

Such as concern all perſons in general; Secondly, Such 
as more immediately relate to thoſe of the Popiſn religion; 
Thirdly, Such as more immediately regard Proteſtant diſſen- 
ters,—Thoſe which concern all perſons in general are, Firſt, 
Againſt the Common Prayer, Secondly, In accepting or 
holding an office without due conformity to the church. 
Thirdly, In teaching ſchool without conforming to the church, 
Fourthly, In not coming to church. | | 


Se. 1. And firſt of offences againſt the Common Prayer, As ...- : 
to which it is to be obſerved, That by 2 & 3 Edw. n of 
Edw. 6. C. 1. which were repealed by 1 Mary 2. e. 2. and reviv- Gan- 5» 6, 7+ 
ed by 1 Eliz e. 2. the Common Prayer Book, was firſt eſtabliſhed > Boe. 7 


under 220. 


4 


14 Or OFF E N CES acainsT, Cr. Bk. 1. 


under ſevere penalties, but the fame penalties being repeated 
and enlarged by 1 Eliz. c. 2. and 13 and 14 Car. 2. c. 4. which 
chacts the uſe of the ſame common prayer with ſome altera- 
tions, thoſe ſtatutes of Edward the ſixth, ſeem, at this: day, 
to be of little uſe. | TA 
Sec. 2. By 1 Eliz. c. 2. ſ. 4, 5, 6. © If any pärſon, 
& vicar or other whatſoever miniſter, that ought to ſay the 
* ſaid Common Prayer, &c. ſhall retuſe to uſe it in ſuch 
« church, &c. or other place where he ſhould uſe to miniſter 
« the ſame, or wilfully or obſtinately ſtanding in the ſame, 
Form of the in- cc uſe any other form, or ſpeak any thing in derogation of the 
nent, ( ſaid book, or an thing therein contain'd, he forfeits for 
3 Mod. 78. bl * Mr SY" 
cc the firſt offence one year's profit of all his ſpiritual promo- 
cc tions, and ſhall ſuffer ſix months impriſonment ; and for 
cc the ſecond offence ſhall be deprived, &c.” 


Self. 3. In the conſtruction of this act it has been reſolved. 
Firſt, that under the words, © Parſon, vicar, or other whatſoever 
« miniſter, that ought or ſhould ſay the ſaid Common 
Dyer 203. „Prayer, &c.” thoſe clergymen who have no cure are in- 
x Leo. 295. eluded, as much as thoſe who have one, and that they are 
puniſhable for uſing any other form, &c. inaſmuch as by their 
ordination they are obliged to officiate in the offices of the 
church, &c. and it is ſaid that they are ſufficiently ſhewn to 
be in holy orders by the word clericus in an indictment. 


Gib. 268. Set. 4. Secondly, that this ſtatute being not only in the 
5 Co, Cawdry's affirmative, but alſo expreſsly ſaving the juriſdiction of ec- 
Caſe, 57 6. . 5 * as . 

Pop. 59. cleſiaſtical courts, does not reſtrain them from proceeding 


2 R. Abr. 222. againſt theſe offenders in their own methods, as diſturbers of 
the unity and peace of the church; and conſequently that 
ſuch perſons may be deprived by the ſaid court according to 

the courſe of the ſpiritual law, for the firſt offence. 
„Sec. 5. Alſo it is further enacted, by 1 Eliz. c. 2. ſ. . 
„That if any perſon ſhall in plays, ſongs, or other open 
words, ſpeak any thing in derogation, depraving or 

2 * « deſpiſing of the ſaid book, Sc. Or by open fact compel, 

The 13 414 or Otherwiſe procure or maintain any miniſter to ſay any 

Car, 2. c. 4. Common Prayer openly, Cc. in other form: or ſhall by 

a, any of the ſaid means let any miniſter to ſay the ſaid Com- 

and 22 Geo, 2. mon Prayer, Cc. be ſhall forfeit one hundred marks for the 

— — * firſt offence, and four hundred for the ſecond, c. (which if 

3 Shower 53. (e he pay not within fix weeks after conviction, he ſhall ſuffer 
« {ix months impriſonment for the firſt offence, and twelve 
for the ſecond) and for the third offence ſhall forfeit all his 
„ goods and chattels, and ſhall ſuffer impriſonment for life.” 

Sec. 6. It has been made a queſtion in the conſtruction 

Dyer 203. 231. of this clauſe, whether if the party die within ſix weeks, the 
ſaid forfeiture be not diſcharged, ſince by the act of God the 
election of paying it, or ſuffering impriſonment in lieu of it, 
is taker away. 

CHAP- 


CHAPTER THE EIGHTH. 


Ox OFFENCES in ACCEPTING OR HOLD» 


inc an OFFICE wirtrovrT vue CON- 
FORMITY To Tus CHURCH. 


O FFENCES in accepting or holding an office, with- 


out due conformity to the church, are of two kinds. 


Firſt, in not receiving the ſacrament both before and aſter , comm. 57. 


the acceptance of an office. Secondly, in going to any 


other place for religious worſhip, than church during the 
the continuance in an office, 


Set. 1. As to the firſt of theſe offences, it is enacted by 
13 Car. 2. ft. 2. c. 1. ſ. 10. 12. That no perſon ſhall 
be placed, elected or choſen, to any office or place of 
« mayor, alderman, recorder, bailiff, town-clerk, common-, 
« council-man, or other office of magiſtracy, place of truſt, 
or other employment relating to the government of any 
« city, corporation, borough, cinque port or other port town, 
cc 
the rights of the church of England, within one year 
next before ſuch election; and that every perſon, ſo placed 
or elected, ſhall take the oaths of allegiance and ſupremacy, 
at the ſame time when the oath for the due execution of 
the ſaid office, &c, ſhall be adminiſtred ; and that the ſaid 
« oaths ſhall be adminiſtred and tendered by thoſe who admi- 
« niſter the oath of office, and in default of ſuch, by two 


who ſhall not have received the ſacrament, according to 2 Vent. 247+ 


« juſtices of the peace of the corporation, &c.” Which Salk. 428. 


makes it neceſſary in a return to a mandamus, ſetting forth 
that the party did not take the oaths before the mayor, &c. 
to add, that he did not take them before two juſtices of 


peace, &c. And it is further enacted, „That on default 5 Mod. 316. 


I hereof, every ſuch election, placing and choice ſhall be J 
void.“ And it hath been adjudged to be no excuſe, that 249. 
the oaths were not tendered, 

+ But now by 5 Geo. 1. c. 6. for eſtabliſhing the peace and 
quiet of corporations, it is enacted, That all perſons re- 
«*« quired to take the ſaid oath, or ſubſcribe the ſaid declaration, 
© ſhall be confirmed in their reſpective offices, and be free from 
* all incapacities and penalties ; and none of their acts ſhall 
be queſtioned, notwithſtanding their omiſſion to take the 
© oath, or ſubſcribe the ſaid declaration. And that ſo much 
< of the ſaid act as requires the taking or ſubſcribing the 
« ſame is repealed.” And it is further enacted, „That all 
© perſons in the actual poſſeſſion of any office that were re- 
* quired by the aboye act, to take the ſacrament within one 


60 year 


Sed wide 3 Bury 


* 
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* year next before their election into ſuch office ſhall be con- 
« firmed in their reſpective offices, and be diſcharged of a 
&« incapacities, and none of their acts ſhall be queſtioned, 
« notwithſtanding their omiſſion to take the ſacrament as 
& aforeſaid, nor ſhall they be removed by the corporation, or 
ec otherwiſe proſecuted for or by reaſon of ſuch omiſſion, un- 
<« leſs ſuch perſon be ſo removed, or ſuch proſecution com- 

* menced within ſix months after the election“ (1) 


1) If neither of theſe events have happened within the time limited, the election becomes 
a and unavoidable. 1 Black 229. Burr. 101g. Cowp. 539- 540. for the ſtatute operatey 
as a protection to the poſſeſſion and not as a bar to the remedy. Vide infra N. (2) 


Ch. 24.1.7 + However by 1 Geo. 1. ſt. 2. ſ. 13, amended by 2 Geo. 2. 
c. 31 and 9 Geo. 2. c. 26. © All perſons who bear any office, 
c civil or military, &c. ſhall take the oaths, therein recited, of 
() As recited « allegiance and ſupremacy (a); and the oath of abjuration (6). 
6 Geo. 3. c. 53. c Alſo all perſons who were before, ſhall ſtill continue, oblig- 


(5) Arecite® ed to receive the ſacrament. And ſubſcribe the declaration 


1. f. 4. 3. © againſt tranſubſtantiation (c). And by 11 Geo. 1. c. 4.1. 4. 
(c) Asrecited « mayors, bailiffs, or other chief officers of corporations, 
25 Care 2» C+ 2+ 4e elected puſuant to the directions of that ſtatute, ſhall take 


l 9 8 oaths, by law required, at the time of their admiſſion 


306. 6“ into ſuch office, before ſuch officer as ſhall preſide at ſuch 
4 Burr. 2132. „election.“ | | 

3 Burn 257, Se. 2. Alſo it is enacted by 25 Car. 2. c. 2. That all 
4 Mod. 233. „ offices, civil and military, except thoſe of inheritance, 


H —_ ee appointing ſufficient deputies, and all who have any fee, &c. 


ch. 24-1. 7, by patent from the king, except ſuch as ſhall be granted 
“ for valuable conſideration for life or years, and not relate 
« to any office or place of truſt, and alfo all who have an 
&« place of truſt, or any employment in the king's houſhold, 
« ſhall take the oaths of allegiance and ſupremacy, and teſt, 


(2) For various deciſions upon the corporation and teſt acts, as they reſpect the conduct of proteſtant 
diſſenters vide the King v. Read, 2 Mod. 299. Mayor of Guilford v. Clark 2 Ventris 248. The 
King v. Larwood, Skin. 574. 4 Mod. 269. Salk. 167. Carth. 306. and the King v. Groſvenor, 
Str. 1193. But in the caſe of Harriſon, Chamberlain of London v. Evans in 1763. the queſtion 
was very elaborately determined.—In 1748. the corporation of London, by a bye law, impoſed a 
a fine of fix hundred pounds, upon every perſon, who, being elected, ſhould refuſe to ſerve the 
office of ſheriff, — The plaintiff levied debt, in the ſheriff's court, againſt the defendant for this 
penalty. The defendant pleaded the 13 Car. 2. averring that he was a proteſtant diſſenter within 
the toleration act, 1& 2 W. & M. c. 18. of ſcrupulous conſeience; and therefore had not received 
the ſacrament. The plaintiſt replied the 5 Geo. 1. c. 6. which confirms members of corporations 
in their reſpective offices, although they have not received the ſacrament according to the directions 
of the 13 Car, 2. To this replication the defendant demprred; and judgment was given upon it 
in favour of the city. The defendant appealed to the court of huſtings, where the judgment 
was affirmed. A ſpecial commiſſion of errors was ſued out by the defendant directed to Willes, 
Parker, Foſter, Bathurſt, and Wilmot; and, after great argument and deliberation, the judgment 
of the ſheriff's court, and the affirmance by the court of huflings, were unanimouſly reverſed. 
The plaintiff brought a writ of error in parliament; and on the 4th February 1967, Lord 
Mansfield, with five other judges agairſt Perrot, were of opinion, that, upon the facts admitted 
dy the pleadings in this cauſe, the defendant Evans, ſhould be allowed to object to the validity of 
his election to the office of ſheriff, in barr to the preſent action; by reaſon that he had not taken 
the ſacrament within the time limitted. Append. to Furneaux Letters. 2 Burn, Ecc, L. 168. 
Coup. 393+ 538 


* the 


« the next term, in the King's Bench, or Chancery, ot 
4 Quarter-Seſſions, and receive the ſacrament within three 
« months, and give in a certificate thereof, proved by two 
« witneſſes, to the court wherein they take the ſaid oaths. 
« And in caſe of neglect, ſhall be diſabled to hold the ſaid 
« offices, &c. and forfeit five hundred pounds, except femes 
cc covert, Cc. But it hath been adjudged, that the perſons 
ſo diſabled loſe only their right to the profits of their offices 
from the time of ſuch diſability ; but that they Joſe nothing 
veſted in them before. Alſo, it hath been adjudged to be no 
excuſe for a perſon bound by law to accept a corporation 


office, that he is diſabled to receive the ſacrament, by having 


been excommunicated, —And guære, if it be any excuſe, that 
his conſcience will not ſuffer him to take it, being a proteſ- 
tant diſſenter, &c. Vide note 2. p. 16. 

Sec. 3. Notwithſtanding the words of the firſt of theſe 
acts are ſo very ſtrong as to make ſuch election, &c. void, 
and thoſe of the ſecond to make ſuch perſons diſabled in law 
to all intents and purpoſes whatſoever, to have, occupy, or 
enjoy the ſaid offices; yet it hath been ſtrongly holden, that 
the acts of one under ſuch a diſability, being inſtated in ſuch 
an office, and executing the ſame without any objection to 
his authority, may be valid as to ſtrangers. For otherwiſe not 
only thoſe who no way infringe this law, but even thoſe whoſe 
benefit is intended to be advanced by it, might be ſufferers for 
another's fault, to which they are no way privy; and one 


my | chaſmin a corporation happening thro' the default of one 


head officer would perpetually vacate the acts of all others, 
whoſe authority, in reſpect of their admiſſion into their offices, 
or otherwiſe, may depend on his. | 

Seft. 4. By 25 Car. 2. c. 2. ſ. 17. it is expreſsly provid- 
ed, that“ The ſaid act ſhall not extend to conſtables or 
« churchwardens, or ſuch like inferior civil officers, or to a 
*“ bailiff of a manor or lands, or ſuch like private officers.” 


But it hath been queſtioned, whether it extends to the 
cenſor of the college of phyſicians. WIE, 


Se. 5. As to the ſecond offence of this kind, viz. that 
of going to any other place for religious worſhip than the 
church, during the continuance of an office, it is enacted, 
by 5 Geo. 1. c. 4. That if any mayor, bailiff, or other 
„ magiſtrate, in England, Wales, Berwick upon Tweed, 
© Jerſey or Guernſey, ſhall knowingly or wilfully reſort to, of 
be preſent at any publick meeting, for religious worſhip, 


10 other than the church of England, as by law eftabliſhed, 
* in the gown or other peculiar habit, or attended with the 
* enſign or the enſigns, of or belonging to ſuch his office, 
or other magiſtrate, being 
courſe of law, ſhall be diſabled 


and ſhall be adjudged 
or Cc 
3 


* that every ſuch mayor, bailiff, 
« thereof convicted by due 
* to hold ſueh office, or employments, 


* incapable to bear any public office 


Vol. 1. : mployment  what- 


« ſoever 


Lutw. 910. 
2 Modi 299. 
Gibſ. 506, 
Comb. 315 
Sav. 43s 
And. 200. 


Keb. 606, 


865 682, 72 1. 
2 


— $1, 137. 
2 Lev. 184, 242+ 
2 Mod. 193. 

3 Lev. 116. 


5 Mod. 431, 


432. 


Vide 3. Burn- 
258. and 1 Geo, 
1; ft. 24 C. 13+ 


1. 204 


(The 10 Atin. 

c. 2. recited in 

the tormer edi- 
tion is repealed 
by the 5 Gev. I. 


c. 44) 
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8 5 ſoever within England, Wales, Berwick upon Tweed, 
4 Jerſey, or Guernſey.“ 


CHAPTER THE NINTH. 


Ox OFFENCES IiN TEacuine SCHOOL 
WITHOUT CONFORMING TO THE CHURCH. 


S to the offence of teaching ſchool without conform" 
A ing to the church, ſo far as it concerns all perſons in 
general, it is enacted by 23 Eliz. c. 1. ſ. 6, 7. © That if 
te any perſon or perſons, body politick or corporate, ſhall 
e keep or maintain any ſchool-maſter, who ſhall not repair 
* to church according to the form of the ſaid ſtatute, or 
abe allowed by the biſhop or ordinary of the dioceſe, 
„ (who ſhall not take any thing for the ſaid allowance) they 
* ſhall forfeit for every month ten pounds; and ſuch ſchool- 
© maſter preſuming to teach contrary to the ſaid act, and 
* being thereof convicted, ſhall be diſabled to be a teacher 
* of youth, and ſhall ſuffer impriſonment, without bail or 
« mainprize, for one year.“ | | 
Set'. 2. And it is further enacted by 1 Jac. t. c. 4. ſ. 9. 
1 That no perſon, ſhall keep any ſchool, or be a ſchool- 
8 5* © maſter, out of the univerſities or colleges of this realm, 
Vide 19 Geo. 3. except it be in ſome publick or free grammar-ſchool, or in 
* Poſt Ch. © ſome ſuch nobleman's, or noble woman's, or gentleman's, or 
EN « gentle woman's houſe, as are not recuſants, or where the 
lame ſchoolmaſter ſhall be ſpecially licenſed thereunto by the 
archbiſhop, biſhop or guardian of the ſpiritualities of that 
dioceſe, upon pain, that as well the ſchool-maſter, as alſo 
the party that ſhall retain or maintain any ſuch fchool- 
maſter, contrary to the meaning of the ſaid ſtatute, ſhall 
forfeit each of them, for every day ſo wittingly offending, 
| « forty ſhillings.” | 
(The 1a Anne 1 Sed?. 3. But it having been doubted whether ſuch perſons 
was recited in AS are within the benefit of 1 William & Mary, c. 18. com- 


cc 
cc 
«« 
cc 
65 
cc 


= van, monly called the Toleration Ac, are not exempted from the pe- 

| nalties of the abovementioned ſtatutes, it was explained by 

12 Anne, ft, 2. c. 5,—But this act being repealed by 

5 Geo. I. C. 4, the operation of the a& of toleration is 

conſequently revived, by which it is enacted * that neither 

the 23 Eliz. c. 1, nor any. other law or ſtatute of this 

realm, made againſt papiſts, or popiſh recuſants, except 

% 25 Car, 2. c. 2. and 30 Car, 2. ſt. 2. c. 1. ſhall be 

As to popim ** conſtrued to extend to any perſon diſſenting from the church 

5 - of England that ſhall take the oaths mentioned in the 
In par 3ICUulars 


firſt of William and Mary, and ſubſcribe the declaration 
mentioned in the 30 Cat. 2. c. 1.“ : 


1 e 


Vide ch. LL ſ. . 40 


EHAPTER THE TENTH, 


Ox OFFENCES1N noT COMING TO CHURCH. 


OR the better undetſtanding of the offences of not 
F coming to church, ſo far as the ſame relate to all perſons 
in general, except ſuch as are within the indulgence of 1 Wil- 
lim & Mary, c. 18. which is commonly called The Tolera- 
tion AR, I ſhall conſider, —Firſt, How far petſons are puniſhable 
for their own abſence from the church. —Secondly, how fat 
they are puniſhable for ſuffering ſuch abfence in othets, 


In order to ſhew how far perſons are puniſhable for theit 
own abſence, I ſhall conſider the following particulars ; 
Firſt, What forfeitures of money, lands or goods, ſuch offen- 
ders incur. Secondly, In what manner they are td be pro- 
ceeded againſt for thoſe forfeitures. "Thirdly, What other 
inconveniencies they are ſubject unto, Fourthly, By what 

means they may be diſcharged, Vs 


As to the firſt point, I ſhall conſider, Firſt, What forfei- 
tures of money; and, Secondly, What forfeitutes of lands and 
goods ſuch offenders are liable unto; 


The forfeitures of money, to which they ate liable, are 
| threefold; 1. That of twelve pence for the abſence of one 
| Sunday, or other holy-day. 2. That of twenty pounds for 
the abſence of every month contained in a conviction. 3. 


That of twenty pounds for the abſence of every month after a 
conviction, 


Sec. 1. And firſt, The forfeiture of twelve pence for the 
abſence of one Sunday, or other holy-day, depends upon t 
Eliz. c. 2. by which it is enacted, + That all perſons inhabit- 
ing within this realm, or any other the king's dominions, 
* ſhall diligently and faithfully, having no lawful or reaſon- 
Sable excule to be abſent, endeavour to reſort to theit pariſh 
church or chapel accuſtomed, or upon reafoijable let theres 
* of, to ſome uſual place, where common prayet and fuch 
* ſeryice of God ſhall be uſed, in ſuch time of let, upon every 
* ſunday, and other days ordained and uſed to be kept as 


* holy=days, and then and there to abide orderly and ſoberly, By 3 146. e. 44 
during the time of the common prayer, pteaching, or other E 29, 28+ this 


{© ſervice of God, there to be uſed and miniſtered, upon pain 
* of puniſhment by the cenſures of the church, and alſo upon 


pain that every perſon ſo offending ſhall forfeit for gvery 
* {uch oftence twelve pence,” 


forterture may 
be levied by the 
churchwatgens 
by diſtreſs by 
warrant of ons 


Se. 2. In the expotition of this ſtatute, the following 
opinions have been holden, Fir/t, That the indictment needs 


= pt 


— 
* 
1 
* 


2 Leon. 5. 
Godb. 148. 
29 El. c. 6. \. 5. 
Gib. 291. 964- 


2Roll. 438, 455 · 
1 Bulſt. 159- 
- Gib. 358. 292. 


1 Roll. 93. 

1 Keb. 491» 
Godb. 148. 
Dalt. c. 45+ f. 
106. 1 Sid. 301, 
230. Gib. 292. 
2 Keb. 124 


1 And. 139. 
Hob. 251. 
* Leon. 167. 


Prec. of declara- 
ation, Lutwych 
201, 208. 


rr Co. 63. 
1 Roll. 94. 


Lutw, 162, 163. 
11 Co. 57. 59. 

1 Roll. 89, 90. 
233» 234» 

Dyer 180. 

3 Bulſt. 87. 


11 Co. 88. 60. 
. Roll. 8, 90. 
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not ſhew that the party had no reaſonable excuſe for his ab- 
ſence, or that he is an inhabitant within this realm, &c, But 
that the defendant, if he have any matter of this kind in his 
favour, ought to ſhew it. $1 

Selt. 3. Secondly, That if the ſpiritual court proceeding upon 
this ſtatute, refuſe to allow a reaſonable excuſe, they may be pro- 
hibited ; but that if they proceed wholly on their own canons, 
they ſhall not be at all comptrolled by the common law, (un- 
leſs they act in derogation from it) as by queſtioning a matter 
not triable by them, as the bounds of a pariſh, &c. for they 
ſhall be preſumed to be the beſt judges of their own laws. 
Sec. 4. Thirdly, That he who miſbehaves himſelf in the 
church, or miſſes either morning or evening prayers or goes 
away before the whole ſervice is over, is as much within the 
ſtatute as he who is wholly abſent ; and that he who is abſent 
from his own pariſh church, ſhall be put to prove where he 
went to church. | 

$2. 5. Fourthly, That the offence in not coming to church 

conſiſting wholly in a non-feaſance, and not ſuppoſing any 
fact done, but barely the omifſion of what ought to be done, 
needs not be alledged in any certain place; for, properly 
ſpeaking, it is not committed any where. 


82. 6. Secondly, The forfeiture of twenty pounds for 
the abſence of a whole month contained in a conviction, de- 
pends upon 23 Eliz. c. 1. f. 5. by which it is enacted © That 
every perſon, above the age of ſixteen years, who ſhall not 
repair to ſome church, chapel, or uſual place of common 
<« prayer, but forbear the ſame, contrary to the tenor of the 
e ſaid ſtatute of 1 Eliz, ch. 2. and being thereof lawfully 
convicted, ſhall forfeit to the king, for every month which 
& he or ſhe ſhall ſo forbear, twenty pounds.“ | 

Sec. ** In the expoſition hereof it hath been reſolved, 
Firſt, That this ſtatute, by inflicting twenty pounds for a 
month's abſence, diſpenſes not with the forfeiture of twelve 
pence given by 1 Eliz. c. 2. for the abſence of one Sunday; 
for both may well ſtand together, and the twelve pence is 
immediately forfeited upon the abſence of each particular day. 

Sect. 8. Secondly, That theſe words, © being thereof lawfull 
convicted,“ are no more than the law would have implied, 
if they had not been expreſſed, and therefore operate- nothing. 
From whence it follows, that they neither cauſe the party to | 
forfeit any thing by a conviction, unleſs judgment be given 
thereon, nor reſtrain the forfeiture to ſuch offences only, as 
are committed after a previous conviction, inaſmuch as they 
mean no more than what the law provides of common right 
in every caſe, viz, That the party ſhall forfeit nothing till 
he be convicted. | 

Sec. 9. Thirdly, That he who is condemned on demurrer, 
or nthil dicit, is ſufficiently convicted within the act; for ho- 

| ; cver 


—— —— — 


. 
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ever is adjudged, is convict, though it follow not that every 
one, who is convict, is adjudged, &c. OA 
Sec. 10. Fourthly, That one, who was ſick for part of the C. Jac. gag. 
time contained in an information upon this ſtatute, ſhall not 
be at all excuſed by reaſon of ſuch ſickneſs, if it be proved that 
he was a recuſant, both before and after ; for it ſhall be in- 
tended that he obſtinately forbore during that time. 
$28. 11. Fifthly, That the time of a month, intended by the 
ſtatute ſhall be computed not by the kalendar, but by the ve. 100. 
number of days, allowing 28 days to each, according to I 35s 
the common rule of expounding ſtatutes, which ſpeak gene- Cad * 
rally of a month. 


A feme covert is within the 1 & 23 of Eliz. and an information lies againſt the huſband. C. Jace 
529. Sed vide Sav. 25. 


Sect. 12. Thirdly, The forfeiture of twenty pounds for 3 
the abſence of every month after a conviction, depends upon 


2 Mod. 240. 
28th commonly called 29 Eliz. c. 6. ſ. 4. & 3 Jac. 1. c. 4. 1 And. 294- 
{.” 8. 3. by which it is enacted, © That every offender being ; 2 — ö 
44 it of not coming to church, contrary to the pur- Ver. 143. 
port of the ſtatutes above mentioned, ſhall pay 8 2 x 
„ pounds for every month after ſuch conviction, until he ſhall DOTY _ 
„conform himſelf, and come to church.“ 1234. 


Se. 13. As to the ſecond branch of this head, VIZ, What 
forfeiture of lands and goods ſuch offenders are liable to, 
the ſame depends alſo upon 29 Eliz. c. 6. ſ. 4. and 3 Jac. 1. 
. 4. 1.8, 9. by which it is enacted, “ That if the offender 
_ < ſat make default of payment of the twenty pounds, both 
& for every month contained in the conviction, and alſo for 
every month ſubſequent, during which he ſhall not con- 
form himſelf to the church, the king ſhall take, ſeize and 
enjoy all his goods, and two parts of his hereditaments, 
leaſes and farms, leaving the third part only of the ſame 
hereditaments, leaſes and farms, to and for the maintenance 29 Eliz, 6.1. 1, 
and relief of the ſame offender, his wife, children, and family, 
notwithſtanding any prior conveyance thereof made by 
ſuch offender, with power of revocation, or to the uſe 
of himſelf or his family.“ ; 
Alſo by the ſaid ſtatute of 3 Jac. 1, c. 4. ſ. 11. „The king 
may refuſe the penalty of twenty pounds a month, though it 
be tendered according tolaw, and thereupon ſeize two parts 
of all the hereditaments, leaſes and farms, which at the time 
of ſuch ſeizure ſhall be, or afterwards ſhall come to any ſuch 
offender, or to any other to his uſe, or in truſt for him, or at 
* his diſpoſition, or whereby or in conſideration whereof he or 
his family ſhall be relieved, maintained or kept, leaving unto 
** him his chief manſion-houſe, as part of his third part“ 
Set. 14. In the conſtruction of theſe ſtatutes the following 
points have been reſolved. Firſt, That the king by making , Jones 24, 2 
kis election given him by 3 Jac. 1. to ſeize the offender's heredi- Cad. 3714 173, 
C 3 taments, 
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taments, &e. waves the benefit of the twenty pounds a month, 
and the power of ſeizing the offender's goods, / 


1 C. 8, 4 $:2: F. Secondly, That a recognizance or bond taken by ſuch 
© Roll: 7. ' ofFenders, either in their own names or in the names of others 
| to their uſc, are within the ſtatute of the 29th of Elizabeth. For 
the words thereof to this purpoſe, are“ That the king ſhall 
„ take, ſeize, and enjoy all the goods, &c.“ which in an act 
of parhament will include the whole perſonal eſtate ; and 
though a c//e in ation cannot properly be ſaid to be taken or 
8 ſeized, yet may it properly enough be ſaid to be enjoyed. 
ven 37s 


by Sec. 16. Thirdly, That no copyhold lancs are within 29 Eliz, 
bea. (ang by the ſame reaſon it ſeemeth that they are not within 
fac. I.) in reipect of the prejudicę which would accrue to 

the lod by the lots of his ſervices, &c. 
6. 5 . ©45- Sec? 17. Fourthly, That tue profits of the land ſeized by the 
„ king by jorce of 29 Euz, for the non-payment of the twenty 
%, jones 24 pounds a month, ought not to be applied to the ſatisfaction 
thereof, but that the lands ought to remain in the king's hands 
by way of pledge; till the whole forfeiture be paid ſome other 
way. But this conſtruction of the ſtatute ſeeming over ſevere, 
it was provided by 3 Jac, 1. c. 4, ſ. 5. That the profits of 
„the iaid lands thould ga towards the ſatisfaction of the 
twenty pounds.“ | | 3 


$2. 18. It hath been queſtioned, whether an eſtate con- 

veyed by another in truſt tor a recuſant, be liable to be ſeized 

Une 10e, rob, by force of the ſaid ſtatute of 29 Eliz. becauſe it expreſsly 
*» i6% avuids ſuch conveyances only as are made by the recuſant 
+. we te himielf to his own uſe, &, And perhaps if it ſhall plainly 
appcar, that an eſtate is ſettled bona fide in truſt for a recuſant, 

by ſome friend of his, upon ſome other view, and not merely 

with an intent to evade the ſtatute, it may be reaſonable to 

exe'pt ſuch a conveyance out of the meaning of it; however 

I: 1s clear from the expreſs words of 3 Jac, 1. c. 4. ſ. 11. 

* That the king, upon his waving the forfeiture of the 

twenty pounds a month, may ſeize two parts of all the 

** hereditaments, c. which ſhall come to any ſuch offen- 

Re” 0 ders, or to others to their uſe, or in truſt for them:“ 
Alſo it is laid, that the king may ſeize an eſtate, which is 

granted to a recuſant in truſt for another; and it is certain 

that the ſtatute has made no expreſs proviſion for the ce/{ui qua 


17 igt. 


As to the ſecond general head of this chapter, viz. in 
what manner offenders of this nature are to be proceeded 
againſt for the forfeitures above mentioned, I ſhall conſider, Firlt 
= How they are to be proceeded againſt for the ſaid forfeitures 
mn of money. Secondly, In what manner for the ſaid forfei- 
= tures of lands and goods. As to the proſecution for the ſaid 

forfeitures of money, [ ſhall ſhew 1. How they are to be pro- 
ceeded againſt for the faid forfeiture of twelve pence for 
the avience of every Sunday, Sc. and 2. ln what manner 

for 
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for the ſaid forfeiture of twenty pounds for the abſence of every 
month contained in a conviction, and 3. In what manner 
for the ſaid forfeiture of twenty pounds for the abſence of 


every month. after a conviction. 


$22.19. And firft, as to the recovery of the ſaid for- 
feiture of twelve pence for the abſence of every Sunday, It 
was enacted by 1 Eliz. c. 2. That the ſame ſhould be levied 


23 


« by the church-wardens of the pariſh where ſuch offence - 


« ſhould be done, to the uſe of the poor of the ſame pariſh, 
© of the goods, lands, and tenements of ſuch offenders, by 
« way of diſtreſs:” But this being defective in not ſhewing 
by whom, ar in what manner ſuch offenders ſhould be con- 
victed, or by whom the warrant for levying the ſaid for- 
feiture ſhould be granted, it was farther enacted by 3 Jac. 1, 
c. 4. 1. 27. That it ſhall be lawful for any one juſtice 


of the peace of the limit, diviſion or liberty, wherein the 


de ſaid party ſhall dwell, upon the confeſſion of the party, or 
+ the oath of one witneſs, to call the ſaid party before him 
and if he ſhall not make a ſufficient excuſe, and due proof 


1 | 4 thereof, to the ſatisfaction of the ſaid juſtice of peace, that 


„it ſhall be lawful for the ſaid juſtice of peace to make a 


WS *© warrant to the church-warden of the ſaid pariſh, where the 


% ſaid party fhall dwell, to levy twelve pence for every ſuch 
“default, by diſtreſs and ſale of the offender's goods, ren- 
e derigg the overplus to the ſaid offender ; and that in default 
„of ſuch diftrels, it ſhall be lawful for the ſaid juſtice of 


peace to commit every ſuch offender to priſon, until the 


| © ſaid farfeiture ſhall be paid, which ſhall be employed to 


1 { © the uſe of the poar of the pariſh, wherein the offender ſhall 


be reſident or abiding at the time of the offence,” 


Sect. 20. As to the ſecond point, viz. In what manner 
the ſaid offenders are to be proceeded againſt for the ſaid for- 
teiture of twenty pounds for the abſence of every month con- 
tained in a conviction, I ſhall conſider. Firſt, In what manner 
the ſame may be recovered at the ſuit of the king. Second- 
ty, In what manner at the fuit of an informer. Aud firſt, as to 
the recovery hereof at the king's ſuit, I ſhall conſider. 1. In 
what manner it may be recovered at the king's ſuit by way 
of indictment, 2. In what manner by way of action or in- 
farmation, 


Seer. 21. And firſt, as to the recovery hereaf at the 
ſuit of the king by way of indictment, it was enacted by 23 
Eliz. c. 1. { 9. © That the juſtices of oyer, aſſize, gaol- 
** delivery, and quarter ſeſſions of the peace, might enquire 


* of and determine theſe offences, within one year and a day :”* 


But by 29 Eliz. c. 6. ſ. 2, it was ordained, © That all fuch 
* convictions ſhould be in the King's Bench, or at the affizes, 
* or general gaol-delivery, and not elſewhere ;” However by 
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$42. 22. Alſo it is farther enacted by 29 Eliz. c. 6. ſ. 5. 
and 3 Jad. 1. c. 4. f. 7. That upon an indictment, at the 
« athzes, gaol- delivery, or general ſeſſions of the peace, pto- 
clamation ſhall be made that the offender render himſelf to 
the ſheriff before the next aſſizes, gaol-delivery or ſeſſions; 
and that if he ſhall not then appear of record, upon ſuch 
&« default recorded, the ſame ſhall be a conviction in law, as 
« if a trial by verdict on the indictment had been recorded.“ 
And by ſ. 9. Every ſuch conviction ſhall be certified into 
« the Exchequer, &c.” | 

Sect. 23. In the conſtruction hereof it hath been reſolved, 
Fir, That ſuch a conviction ſhall not be looked on as a 
judgment; for the words are, © It ſhall be a conviction in 
« law, as if a trial, &c. had been recorded :” And conſe- 
quently that it cannot be reverſed by writ of error, which can- 
not be brought on any record, which is not a judgment, and 
therefore that the party has no other remedy againſt an in- 
ſufficient conviction, but to remove it into the Exchequer, 
and quaſh it there. Alſo upon the ſame ground it has been 
holden, that a forfeiture due to the king, by force of ſuch a 
conviction, ſhall not be taken to be within the exception of a 


general pardon, which excepts all forfeitures, &c, converted 
to a debt by judgment, 


Sect. 24. Secondly, That if the proclamation do not purſue 


the ſtatute, as if it appoint that the body ſhall be rendered at 
next ſeſſions, &c, whereas by the ſtatute it ought to order a 


render to the ſheriff, and that before the next ſeſſions, the 
conviction is inſufficient. 


Seat. 25. Thirdly, That an actual perſonal appearance of 
the defendant at the next ſeſſions, Sc. will no way avail him, 


unleſs the ſame be entered of record, 

Sect. 26. It hath been holden, That a man cannot be con- 
victed by force of this ſtatute upon a default on a proclama- 
tion, Sc. in the King's Bench; becauſe this court is not 
mentioned in the ſtatute, —But perhaps this opinion may 
Juſtly be quettioned, becauſe the court of King's Bench being 
the ſupreme court of aſſize, and gaol-delivery, &c. in the 


county where it fits, it ſeems that a ſtatute, by giving avy 


power to the courts of aſſize or gaol-delivery, does impliedly 
give the ſame to the court of King's Beach, unleſs it have 
ſome reſtrictive words to the contrary, 

Sect. 27. If the defendant do appear, there is no doubt 
but that the proccedings ought to be according to the com- 
mon courſe of lau upon other indictments in all reſpects, ex- 
cept thoſe which are within the reſtraint of 
. 16, 17. by which it is enacted, „That no 


«© : - ſuch indictment, 
nor al) proclamation, outlawry or other proceeding there- 


* upon, Gall at any time hereafter be avaided, diſcharged or 
« reverſed 


3 Jac. 1. c. 4. 


Nt 


* 


- * 
fb. 1. 
3 Jac, 1. c. 4. ſ. 7. the juriſdiction of the ſeffions is re- 


& 
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e reverſed, by reaſon of any default in form or lack of form, 
« or other defect whatſoever, (other than by direct traverſe 
cc to the point of not coming to church, Cc.) but the ſame 
« jndictment ſhall ſtand-in force and be proceeded upon; any 
c ſuch default of form, or other defect whatſoever notwith- 
« ſtanding, unleſs the party fo indicted ſhall conform, &c.” 


$282. 28. However it hath been reſolved, Fiyſt, That the 
party is only reſtrained from taking advantage of defects in 
the record itſelf, and that he may plead any collateral matter, 
as a pardon, or autrefoits convitt, &c. 

Set. 29. Secondly, That he may even reverſe a judgment 
after verdi& for any ſuch defect in the record itſelf, as tends 
to the king's prejudice, as the omiſſion of a capiatur, &c. 
And that he may reverſe an outlawry for any common defect, 
upon putting in bail, and traverſing the indictment as to the 
point of not coming to church, which is very agreeable to 
the purport of the whole clauſe, the latter part whereof ſeems 
manifeſtly to qualify the generality of the former, 


| Set. 30. Secondly, As to the recovery of the ſaid for- 
feiture by way of action or information at the king's ſuit, it 
was enacted by 35 Eliz. c. 1. ſ. 10.“ That all and every the 
ce ſaid pains, duties, forfeitures, and payments, ſhall and 
may be recovered and levied to her mateſty's uſe, by action 
« of debt, bill, plaint, information or otherwiſe, in any of 
the courts commonly called the King's Bench, Common 
« Pleas, or Exchequer, in ſuch ſort and in all reſpects, as by 
the ordinary courſe of the common laws of this realm, any 
other debt due by any ſuch perſon in any other caſe ſhould 
or may be recovered or levied, wherein no efloin, protec- 
<« tion or wager of law ſhall be admitted or allowed.“ 

Sect. 31. It is ſaid, That the principal end of making this 
clauſe, was to enable the queen to proceed againſt the huſ- 
band for the recuſancy of his wife, which ſhe could not do by 
virtue of any of the former ſtatutes, by which ſhe had no other 
way of proceeding but by indictment, and 2 
not charge the huſband for the forfeiture of the wife, becauſe 
ſhe could not make him a party to the ſuit, as ſhe may by 
force of this ſtatute, However, it is ſaid, that on a convic- 


tion of the wife upon an indictment, the lands and leaſes, B 


which the huſband has in her right, may be ſeized by the 
Exchequer- proceſs. 

Sect. 32. 
ner an informer may proceed for the forfeitures aforeſaid, It 
is enacted by 23 Eliz. c. 1, ſ. 11. © That all forfeitures of 
any ſums of money limited by that act, ſhall be divided into 
three equal parts, whereof one third ſhall be to the queen, 


C. Car, 
Raym. 


28 


2 


11 Co. 59. 65. 


1 Roll. 
. Jae. 


482. 


oh 


e. oi $04 


8585 . 


how. 309. 
5 Mod. 141. 


3 Keb. 591. 


11 Co. 617. 62. 
Vide ſup. c. 1. 


. 13. 


As to the ſecond particular, viz. In what man- 


to her own uſe, one other third to the queen, for the relief Leon. 167. 


6 of the poor in the pariſh where the oftence ſhall be com- 
„* mitted, to be delivered by the warrant of the principal 
* officers in the receipt of the Exchequer, without further 

« warrant 


& 29 Eliz. 6. . 


To 


11 Co. 58. 
See 3 & 6 Par. 
r Roll. 89. 


11 Co. 58. 


1 And. 139, 


Sup. f. 13. 33 


72 Co. 61, 62, 


1 Koll. 92, 93- 


Heb. 2095. 
Con. 11 Co. 61, 
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& warrant from her Majeſty; and the other third to ſuck ? 
« perſon as will ſue for the ſame, in any court of record, b 
« action of debt, bill, plaint, or information, in which ſuit 
« no effoin, &c. ſhall be allowed; and that every perſon 
« which ſhall forfeit any ſums of money by virtue of that 
« act, and ſhall not be able, or ſhall fail ta pay the ſame 
„ within three months after judgment thereof given, ſhall be 
« committed to priſon, there ta remain until he have paid 
ce the ſame ſums, or conform himſelf ta go to chuzch, and 
« there do as is aforeſaid.“ | ? © 5 

Seat. 33. It has been abjected, that this cauſe ſhall not 
extend to the ſaid forfeiture of twenty pounds a month for 
not coming to church, becauſe the ſame is by the former 

rt of this ſtatute given expreſsly to the queen, whereas the 
forfeitures for ſaying or hearing mals, and keeping an un- 
licenſed ſchool-maſter, are inflicted by the ſame ſtatute inde- 
finitely, and not expreſsly given to any one, From which it is 
argued, that this latter clauſe of diltribution ought only to be 
applied to the ſaid indefinite clauſes, and not to take from the 
queen any part of that, which was expreſsly given her before, 
Yet it has been anſwered and reſolved, that it ſhall equally 
extend to all ; for the limitation of the forfeiture to the queen 
is mere ſurplus, and no more than the law would have im- 
plied, & expreſſio eorum, gue tacite inſunt, nihil operatur, 

Sect. 34+ Allo it has been reſolved, that an informer may 
ſue, not only for the third part which belongs to him, buy 
for the whole penalty in the behalf of himſelf ang the king, 
and that the judgment ſhall be that they ſhall recover, &c, 

Set. 35. Alſo it has been adjudged, that neither the 
above mentioned clauſe of 29 Eliz.c. 6. which orders, That all 
convictions upon 23 Eliz, ſhall be certified into the Exchequer, 
and allo that the offender ſhall pay te the queen twenty 
pounds for every month contained in the indictment, &c. nor 
the faid clauſe in the 35 Eliz. c. 1. by which it is enacted, That 
all the ſaid pains, Sc. ſhall be recovered to the queen's uſe, 
do take away the ſuit of the informer, againſt one not pro- 
ceeded againſt by the king, or the third part of the penalty 7 
given him by 23 Eliz, For the plain purport of both thefe 
acts is ta further the puniſhment of recuſants, and therefore, 
inaſmuch as they are in the affirmative; and conſiſtent with 
23 Eliz. they ſhall not be conſtrued to abrogate any part 
©; It, | 

Sect. 36. Moreqver it is manifeſt, that 29 Eliz. c. 6. ex- 
tends only to the king's ſuit by indictment, for the word in- 
dictment is mentioned almoſt in every clauſe, 

Sec. 37. And it alſo follows froin hence, that the ſecond 
paragraph of the ſaid ſtatute of 29 Eliz. which enacts, That 
convictions far this offence ſhall be only at afſizes, gaol- 
delivery, or the King's Bench, reſtrains only e ee 
upon indictments, and conſequently does not any way impeach 

: | the 
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the juriſdiction of the Common Pleas or Exchequer, as to 
informations, &c. 7 


* 


$22. 38. It ſeems the better opinion upon comparing all 
the books together, which differ much from one another both 
in ſtating the caſes, and giving the reaſons of the judgments 
relating to this matter, that a conviction at the king's ſuit, 
whether ſtrictly regular or erroneous, may be pleaded to a ſuit 
by an informer, becauſs, while it ſtands in force, it makes 
the party liable to the forfejture of twenty pounds a month, 
and no one ought to be puniſhed twice for the ſame offence. 
But it hath been reſolved, that an erroneous, and ſtrongly 
holden, that a regular conviction, by proclamation cannot be 


of no greater effect than a conviction by verdict, and conſe- 
quently the king may wave it and begin anew. 

Sect. 39. But it ſeems very doubtful, whether the con- 
viction of a feme covert upon an indictment can be pleaded 
to an information againſt her and her huſband, becauſe the 


indictment. 

Sect. 40. It ſeems that the ordinary method of recovering 
the ſaid forfeiture of twenty pounds for every month contain- 
ed in a conviction, either at the ſuit of the king, or of an 
informer, may ſufficiently appear from what has been already 
ſaid ; but there is an extraordinary remedy provided by the 
ſame ſtatute of 29 Eliz. c. 6. to enforce the party to take 
care of the payment of the forfeiture of the twenty pounds 
for every month contained in an indictment, whereon he ſhall 
Ih be convicted, by making his lands and goods liable to be 
I ſeized by the king for the non-payment thereof into the Ex- 
chequer, upon ſuch of the terms of Eaſter or Michaelmas, as 
ſhall be next after his conviction. But this extends not te a 
conviction by way of action, or information, as more fully 
appears from the two next ſections, 

Set. 41. As to the third point, viz. in what manner the 
forfeiture of twenty pounds for the abſence of every month 
aiter a conviction is to be recovered. It ſeems needleſs to en- 
quire how far it may be recovered by an action or information 
for it at the king's ſuit, inaſmuch as the ſaid ſtatutes of 29 
Eliz, c. 6. & 3 Jac. 1. have made a moſt effectual provi- 
hon for the payment of it, by expreſsly enacting, % That every 
* ſuch offender, being once convicted, ſhall for every month 

after ſuch conviction, without any other indictment or con- 
viction, pay into the Exchequer twice in the year, viz. in 
every Eaſter and Michaelmas term, as much as ſhall then 
remain unpaid, after the rate of twenty pounds for every 
month after a conviction, and that for a default. herein the 


king may ſeize all the goods, and two parts of the here- 
ditameuts of ſuch an offender, &c.“ 


pleaded to a new (uit by the king, becauſe ſuch a conviction is 


huſband is not liable to pay the forfeiture recovered upon an ſ 
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$24. 42. But it ſeemeth that theſe clauſes extend not ts 
any conviction upon an information, or action, &c. but only 
to a conviction upon an indictment; for there is no other 
ſuit referred to beſides that of indictment, Alſo it is ſaid, that 
the ſaid clauſes extend to no convictions by verdict or other. 
wiſe, unleſs judgment be. given thereon ; becauſe, till then 
nothing is forfeited. And from the ſame ground it ſeems to 


follow, that they would not have extended to a conviction 


by default upon proclamation, if there had been no other 
words in the ſtatute to this purpoſe, than thoſe by which. it 
is enacted, ** That ſuch a default recorded ſhall be as ſuffi- 


c cient a conviction in law of the ſaid offence, whereof the 


« party ſtandeth indicted, as if upon the ſame indictment a 
cc trial by verdict thereupon had proceeded and been recorded, 
which words of themſelves can by no means make ſuch a con. 


viction amount to a judgment after verdict, without which there 


can be no forfeiture upon any other conviction; and therefore 
it ſeemeth that the forfeiture cauſed by ſuch a conviction muſt 
depend upon the other clauſes of the ſaid ſtatutes, and the 
conſtant tenor of our law books, which ſeem to ſuppoſe that a 
perſon ſo convicted ſhall be liable to the ſaid forfeitures, as 
much as one, againſt whom a judgment is expreſsly given. 


Se. 43. As to the ſecond general branch of this head, viz. 
In what manner offenders of this nature are to be proſecuted 
for the forfeiture of lands or goods, It appeareth from the 
13th, 14th, 15th, 17th, 18th, 4oth and 41ſt ſections of this 
chapter, that the king hath his election either to ſeize all the 
goods and two parts of the hereditaments and leaſes of the 


_ offender, upon his making default in the payment of twenty 


2 Inft. 573. 
$ Co. 159. 
Plow, 486, 


pounds, both for every month contained in an indictment, 
whereon, he ſhall be convicted, and alſo for every month ſub. 
ſequent, or elſe to refuſe the ſaid penalty of twenty pounds a 
montÞ}, and thereupon to ſeize two parts of the hereditaments 
and leaſes of the offender, 

Sec. 44. It alſo appeareth from what Nath been aid in 
the forty-ſecond ſection of this chapter, that the king hath 
this advantage of ſeizing the lands and goods of the offender 
upon no other conviction, but ſuch as followeth an indictment, 
nor even upon ſuch a conviction without a judgment, unleſs it 
be cauſed by a default upon a proclamation, Therefore 1 
ſhall add no more to this head, except theſe two following 
obſervations : | | 

Sect. 45. Firfl, That the king cannot ſeize the lands, till 
it appears by the return of an inquiſition to that purpoſe to 
be awarded, of what lands, &c. the offender was ſeized, 
becauſe the king's title to lands ought always to appear of 


record, 


Sec? ' 
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opinion, may ſeize the goods, but not grant them over, with- 
out ſuch an inquiſition. | | 


: 
$:4. 47. As to the third general head of this chapter, 
viz, What diſabilities and other inconveniences, offenders of 
this kind are liable unto, it is enacted by 3 Jac. 1. c. 5. ſ. 8. 
That no recuſant convict ſhall practiſe either the common 
« or civil law, or phyſick, or uſe the trade of an apothecary, 
e or be judge or miniſter of any court, or bear any office in 
„ camp, troop, or company of ſoldiers, or in any ſhip, or 
<« fortreſs, but ſhall be utterly diſabled for the fame, and for- 
« feit for every ſuch offence one hundred pounds.” | 
$2. 48. Alſo it is farther enacted by the ſaid ſtatute of 3 
Jac, 1. c. 5. ſ. 22. That ſuch recuſants, as ſhall be con- 
« victed at the time of the death of any teſtator, or at the 
e time of granting of any adminiftration ſhall be diſabled to 
„be executors or adminiſtrators ; and that no ſuch perſons 
„ ſhall be guardians to any child, &c.“ 
3 Sef. 49. And it is enacted by 23 Eliz. c. 1. That 
every perſon forbearing the church twelve months, ſhall on 
„ certifcate thereof into the King's Bench by the ordinary, 
a juſtice of aſſize and gaol-delivery, or a juſtice of peace 
of the county where ſuch offender ſhall dwell or be, be 
bound with two ſufficient ſureties in the ſum of two hun- 
red pounds at the leaſt to the good behaviour, and ſo con- 
= * tinuc bound until ſuch ofender thall conform himſelf, &c.“ 


* Seti. 50. As to the fourth general head of this chapter, 
v.. by what means offenders of this nature may be diſcharged 
from the ſaid torſeitures, &c. it is enacted by 23 Eliz. c. 1. f. 
_ BY © That every perſon guilty of the above-mentioned of- 
iN fences, who ſhall, before he be thereof indicted, or at his 

arraignment or trial before judgment, ſubmit and conform 
<< himſelf before the biſhop of the dioceſe where he ſhall be 
* reſident, or before the juſtices where he ſhall be indicted, 
: arraigned, or tried, (having not before made like ſubmiſ- 

lion at any his trial, being indicted for his firſt like offence, ) 
< ſhall upon his recognition of ſuch ſubmiſſion in open aſ- 


* againſt the ſaid ſtatute, &c.“ 


** whenſoever any ſuch offender ſhall make ſubmiſſion, and 
© become conformable, according to the form limited by the 
above mentioned ſtatute of 23 Eliz. c. r. or ſhall fortune 
to die, that then no forfeiture of twenty. ppunds for any 
month, or ſeizure of the lands of the ſame offender, from 
and after ſuch ſubmiſſion and conformity, or death, and 


* full ſatisfaction of all the arrearages of twenty pounds 
| ; monthly, 


Seel. 51. Alſo it is enacted by 29 Eliz. e. 6. l. 6. * That 


29 
8:2. 46. Secondly, That the king, according to the better B. Cor. 2. 14- 


25. 45» 47» 55» 
60. 


1 Rol. 7. 
2 R. Abr. 13g. 


\ 


6 


ſizes, or ſeſſions of the county where ſuch perſon ſhall be 
< reſident, be diſcharged of all and every the ſaid offences / 
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te monthly, before ſuch ſeizure due or payable, ſhall enſue, 

« or be continued againſt ſuch offender, ſo long as the ſame 

; « perſon ſhall continue in coming to divine ſervice, aceord- 

ing to the intent of the ſaid ſtatute.“ 3 

$:2. 52. But this ſtatute being thought not to give ſuffi- 

cient encouragement to ſuch perſons to conform to the church, 

becauſe by the moſt favourable conſtruction that could be 

made, it ſtill obliged them to pay ſuch debts as were due to 

x Roll. 944 the king by force of a judgment, it was enacted by 1, Jac. 1. 

6 4. f. 2. That a reculant, conforming himſelf according 

« to the meaning of the above mentioned ſtatutes, &c. ſhall, 

during ſuch conformity, be diſcharged of all penalties, which 

« he might otherwiſe ſuſtain by reaſon of his recuſancy.“ 

Raym. 397, Sect. 53. And it hath been reſolved, that ſuch conformity 

465. may, by force of this ſtatute, be pleaded, as well to the ſuit of 

22 2 an informer as to that of the king; and that after judgment 

1 Roll 2 it will be a good ground for an audita guerela againſt an 

> Bulſt. 324 informer; and alſo may be pleaded againſt the king before 
execution awarded. | 

Savil 230» $:4. 54. However, there ſeems to be no remedy for 

2 Show. 331. ſuch a perſon to get a reſtitution of ſuch of the profits of his 

A lands, as have been actually taken by the king; 

1 $8, 93 Sef. 55. It ſeemed very doubtful, before 1 Jac. 1. c. 4. 

106. how far the lands of an heir were chargeable with the for- 

die. e 209+ feitures incurred by his anceſtor in reſpect of his recuſancy ; 

. but this ſeems to be for the moſt part cleared by the 3d, 

Ath and 5th paragraphs of that ſtatute, by which it is enacted, 

„That the heir, if he be no recuſant, or were ſuch, and 

conform, ſhall be freed from all penalties happening upon 

« him by reaſon of his anceſtor's recuſancy, unleſs the two 

«© parts of the lands were ſeized by the king in the anceſtor's 

* life, in which caſe they ſhall continue in the king's hands 

e till the whole debt ſhall be levied. But it is farther en- 

« acted, that the king ſhall not extend the other third part 

of the lands for the ſaid penalty.“ | Yo! 

Sea. 56. It ſeems by the manifeſt purport of this ſtatute, 
that the heir of a recuſant, being alſo a recuſant himſelf, has 
no remedy, but by conforming, to free his fee-ſimple lands 
from any of the forfeitures incurred by the conviction of 


his anceſtor, whether the lands were ſeized in the an- 
ceſtor's life or not. 
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Moor zzz. However it is ſaid, that the lands in fee-tail, which 
. he claims from ſuch anceſtor, is no way chargeable 
. Eliz. 846. 


1 110, After the death of the anceſtor, with any forfeitures upon 
150, 151, 132-2 conviction by proclamation (which has no greater effect 
than a verdict recorded) but only with ſuch, as are due 
upon à judgment; which as it is agreed, charge an heir in 
tail by force of 33 Hen. 8. c. 39. ſ. 29. which makes an heir 
chargeable. with the debts of his anceſtor by judgement, re- 
cognizance, obligation, or other ſpecialty. But perhaps, 
the authority of thoſe opinions may juſtly be queſtioned. 
| For 


Fer though a eonviction by proclamation amount not to a 
judgment, yet ſurely it cannot be inferior to an obligation. 


miſreported in this particular, and the more proper diſtinction 
may be this; that an heir in tail is chargeable only with the 
forfeitures of thoſe months, which are contained in the indict- 
ment itſelf, on which a judgment is afterwards given, or a 
conviction by proclamation recorded, and not for the months 
ſubſequent to ſuch conviction, or proclamation, inalmuch as 
the firſt ſeem to be debts appearing of record, the latter not. 
And the fame diſtinction ſeems applicable to ſuch lands in 
tail of an heir who conforms, as were ſeized in the anceſtor's 
Jife; but it is clear that ſuch only of his lands as were ſo 
ſeized are in any caſe liable, whether he claim them in fee- 
ſimple or tail. 


CHAPTER THE ELEVENTH. 
Or Thr OFFENCES of SUFFERING OTHERS 
TO BE ABSENT FROM CHURCH. 


of others; as to which it is enacted by 3 Jac. I. c. 4.1. 32, 
= 33> 34. That whoſoever ſhall retain or keep in his ſervice, 
fee or livery, or ſhall willingly maintain, retain, relieve, 
© keep, or harbour, in his houſe, any ſervant, ſojourner, or 
| © ſtranger (except a father, or mother wanting, without 
* fraud, or covin, other habitation, or ſufficient maintenance, 

and alſo except a ward, or perſon committed to the cuſtody 
of another by authority) who ſhall not go to ſome church 
or chapel, or uſual place of common prayer, to hear di- 
vine ſervice, but ſhall forbear the-ſame for the ſpace of 


one month, &c. ſhall for every month, that he ſhall keep 
ſuch ſervant, &c. forfeit ten pounds.“ 


* 


CHAPTER THE TWELFTH, 
Or POPISH RECUSANCY. 


A ND now we are come to offences againſt the eſtab- 


liſhed church more immediately relating to thoſe of 

the popilh religion. | 
For the better underſtanding whereof I ſhall conſider : 
Firſt, The above mentioned offence of not coming to 
church, ſo far as it particularly concerns thoſe of this 
perſuaſion, Seev:rlly,” The offence of ſayinz or hearing 
maſs, or other popiih ſervice, "Duirdly, The offence of not 

2 


making 
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And, therefore, perhaps, the books cited in the margin are Vide ſu 


* 
VE . 
ST 


H AVING ſhewn how far all perſons in general are 4 Can. 52. 
tj puniſhable for their own abſence from the church, Iam 3 Burt. E. Lo 
bow to ſhew how far they may be puniſhed far the abſence v. 


1 ˖ 


p. . 38. 
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| making a declaration againſt popery. Fourthly, The offence 


Or POPISH RECUSANCY, Mk. 1. 


of promoting or encouraging the popiſn religion. 


And firſt as to the ſaid offence of not coming to church, ſo 
far as it particularly concerns thoſe of the popiſh religion ; who 
in reſpe& hereof are commonly called popiſh recufants. I 
{hall conſider ; Firſt, How far ſuch recuſants are puniſhable 
in their own perſons. Secondly, How far they make others li- 
able to be puniſhed. | LET | 


As to the firſt of theſe points, viz. How far ſuch recuſants 


are puniſhable in their own perfons. It is to be obſerved, that 


they are not only liable to all the forfeitures and diſabilities 
and other inconveniencies mentioned in chap. 10. but alſo 
to many particular diſabilities, reſtraints and forfeitures, and 
other inconveniencies to which no others are liable. 


Firſt they are put under the following diſabilities. 
1. That of bringing an action. 2. That of preſenting to a 
church. 3. That of bearing any public office, or charge. 
4+ That of claiming any part of a huſband's perſonal eſtate. 
5: That of claiming an eftate by courtſey, or by way of 

ower, after a marriage againſt law. 


Secondly, They are put under the following reſtraints, 1. 
From going above five miles from home. 2. From coming 
to court. 3. From keeping arms. 4. From coming within 


ten miles of London. 


Thirdly, They are liable to the following forfeitures. 
1. That of two parts of a jointure or dower. 2. That 
of twenty pounds for not receiving the ſacrament yearly 
after conformity. 3. That of one hundred pounds for an 
unlawful marriage. 4. That of one hundred pounds for an 
omiſſion of lawful baptiſm, 5. That of twenty pounds for 
an unlawful burial. LD 


Laſtly, They are ſubject to the following inconveniencies. 
1. That their houſes may be ſearched for reliques, whether 
they be men or women, 2. If they be women and married, 


_ that they may be committed, &c, 


$48. 1. As to the firſt of the ſaid difabilities, viz. That 


of bringing an action. It is enacted by 3 Jac. 1. c. fl. ſ. 


11, 12. That every popiſh recuſant convict ſhall ſtand to 


all intents and purpoſes diſabled, as a perſon lawfully ex- 


« communicated, and as if ſuch perſon had been fo denounc- 
« ed and excommunicated according to the laws of this realm 
© until he or ſhe ſhall conform, &c. And that every perſon 
« ſued by ſuch perſon ſo diſabled, may plead the ſame in 


_ « diſabling of ſuch plaintiff, as if he or ſhe were excom- 


«© municated by ſentence in the eccleſiaſtical court, Except 
* the action of ſuch recuſant do concem ſome hereditament 
| 0 or 
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„ or leaſe, which is not to be ſeized into the king's hands — 35˙ 
« by force of ſome law concerning recuſancy.“ 


1. e. rovided he conforms according to the meaning of the ſtatutes of 23 Elie. 
Ce 2 2 522 8 ＋ he ſhall during ſuch conformity, be diſcharged of 24 1 which he 
might otherwiſe ſuſtain by reaſon of his recuſancy——For the pleading of which ſee Ray. 39 t. 
2 Jones 187. Mod. 213. 5 


Sect. 2. In the expoſition hereof it hath been reſolved, Noy, » 
Firſt, That the plea of ſuch a conviction, like all other pleas 3 176. 
in diſability, ought to be pleaded before imparlance, and alſo Het. 20.1 Med. 
to conclude with a demand if the plaintiff ſhall be anſwered. — * 
$2. 3. Secondly, That ſuch plea ought alſo to ſhe be- Noy, U 
fore what juſtices the conviction was, that the court may ch, 176. 
know where to ſend for a certificate thereof, if it be denied; 3 Lev. 333s 
and alſo that the record itſelf, or at leaſt a certificate thereof, 34 
ought to be immediately produced, according to the general 
rule of the law, as to all dilatory pleas grounded upon records, 


Sea. 4. Thirdly. That if after ſuch a plea it be certified Hetl: 176. 
that the plaintiff hath conformed, and thereupon the defen- 
dant be ordered to plead in chief, and then the plaintiff relapſe 
and be convict again, the defendant cannot plead the ſame 
in diſability a ſecond time, | 

Seat. 5. Fourthly, That it muſt appear either from the con- 
viction itſelf, or by proper averments, that the plaintiff is 
convicted of popiſh recuſancy, becauſe no recuſants, except 


a bow pe 2 Lut. 17117. 
popiſh ones, are within the ſaid clauſe z however that this is 


2Lev. 333, 3349 


4 | ſufficiently ſet forth by alledging that the plaintiff being 
_ 2p recuſans, was indicted and convicted ſecundum formam 


| flatutt, Sc, 


Sect. 6. And ſome have gone ſo far as to hold, that all 2Bul. 165, 156. 


popiſh recuſants convict may be taken up by the writ, de ent me Poet 
, excommunicato capiendo, and that they are not to be admitted 1 St. Tr. 268. 


as competent witneſſes in any cauſe ; but this ſeems to be 3 St- Tr. 425 


a conſtruction over ſevere: for inaſmuch as this, like all O 226 


other penal ſtatutes, ought to be conſtrued ſtrictly, and the Dig. 10. as to 
words thereof are no more than, that ſuch perſons ſhall ſtand 3 
diſabled, &c. as perſons lawfully excommunicate, &c. and 7, 3 — ” 


the purport thereof may be fully ſatisfied by the diſability to general upen 


bring any action, it ſeems to be too rigorous to carry them Ws head. 
arther, | : 


Sc. 7. As to the ſecond of the ſaid diſabilities, viz. 4 Burn. K. Ls 
That of preſenting to a church, the fame being at this day 233. 
extended by 12 Ann. c. 2 to all perſons making profeſſion 
of the popiſh religion, I ſhall refer the reader, for the matters 
relating to this head, to chap. 15. wherein is ſhewn how 
penal it js, barely to proſeſs the ſaid religion; and I ſhall 
only take notice in this place, that by 1 Will. & Mar. c. 26. 

ſ. 4. If the truſtee mortgagee, or grantee of any avoidance 


*« whereof the truſt ſhall be for any popiſh recuſant cenviR, ſhall 
* preſent 


at” 


Vol. I, D 
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& preſent” without giving notice in writing of the avoid» 
© & ance, to the univerſity, &c. within three months after the 
& avoidance, he forfeits five hundred pounds.“ 
16 Geo. 2.c Set. 8. As to the third of the ſaid diſabilities, 2 Mes 
30. l. 3. of bearing any publick office or charge, it is enacted by 
— 4p 7 ky WP - as 9- © That no nopiſh recuſant —_ 
„s ſmall exerciſe any publick office or charge in the common- 
% wealth, but ſhall! be utterly diſabled to exerciſe the ſame, 
„ by himſelf or his deputy.” | 
$22. ꝙ. It is obſervable, that this clauſe is more ſtrongly 
penned than that which immediately precedes it, relating to 
all recuſants in general, as to the following particulars: 
1. That this extends to all public offices and charges in 
general, whereas the former extends only to thoſe which are 
particularly enumerated. 2. That this expreſsly diſables a 
popiſh recuſant to exerciſe ſuch an office by himſelf or, his 
deputy, but the other ſays nothing at all of the exerciſe of an 
office by a deputy. 


$27. 10. As to the fourth of the ſaid diſabilitres, viz. 
See 20 7 J. 1. That of claiming any part of a huſband's perſonal eſtate, it 
"—_ is enacted by 3 Jac. 1. c. 5. ſ. 10. That every woman, 
«© being a popiſh recuſant convict (her huſband not ſtand- 
„ ing convicted of popiſh recuſancy) which ſhall not con- 
« form herſelf and remain conform'd, but ſhall forbear to 
repair to ſome church or uſual place of common prayer, 
and there hear divine ſervice and ſermon, if any then be, 
* and receive the ſacrament of the Lord's fupper, accord- 
„ing to the laws of this realm, by the ſpace of one, whole 
& year next before the death of her faid huſband, ſhall not 
only be diſabled to be executrix or adminiftratrix of her 
e ſaid huſband, but alſo to have or demand any part of her 
& ſaid huſband's goods or chattels, by any law, cuftom or 
« uſage whatſoever.” And by 3 Jac. 1. c. 5. f. 13. Every 
woman is put under the like diſability, being a -opiſh 
recuſant, who ſhall be married otherwiſe than according 
to the church of England.” 


Sect. 11. As to the fifth of the faid difabilities, viz. that 
of claiming an eſtate by the courteſy, or by way of dower, &c. 
it is enacted by 3 Jac. 1. c. 5. ſ. 13. * That every man 
who, being a popiſh recuſant convict, ſhall be married 
otherwiſe than in ſome open church or chapel, and other- 
wiſe than according to the orders of the church of England, 
by a miniſter lawfully authorized, ſhall be diſabled to have any 
eſtate, as tenant by the courteſy; and that every woman, 
being a popiſh recuſant convict, who ſhall be married in 
other form than as aforeſaid, ſhall be diſabled to claim her 
* dower or jointure, or widow's eſtate, &c“. 


Vide the mar- 
riage acts 26 
Geo. 2. c. 33. 
and 21 Geo. 3. 
C. 53 | cc 


: cc 


cc 


Sell. 
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Sed. 12. As to the firſt of the above mentioned reftraints, 
viz. That from going above five miles from home, &c. it ĩs 
enacted by 35 Eliz. c. 2. and 3 Jac. 1. c. 5.1. 6 7. i hat 
« every popiſh recuſant convict ſhall repair to his place of 
<« dwelling, &c. and not remove above five miles from thence, 
« unleſs he be urged by proceſs, &c. or have a licence from 
<« the privy council, &c. or under the hands and ſeals of four 
« juſtices of peace, with the aſſent in writing of the lieute- 
cc nant of the county, or of the biſhop, &c. (every licence 
« of which kind by juſtices of peace muſt expreſs both the 
« particular cauſe and the time for which it is given, and 
„ ought not to be granted without a previous oath of ſome 
& reaſonable cauſe,) under pain of forfeiting all his goods 
« and hereditaments, (whether frechold or copyhold,) for his 
<« life, or of abjuring the realm, if he be not worth twenty 
« marks a year, or forty pounds in goods, unleſs he recant 
ce before conviction, and alſo continue conformable.” _ 

Se4, 13. Note, that the privy council may grant ſuch 
licence without any ſpecial cauſe or oath, &c. but that the 
Juſtices of peace cannot, And it hath been reſolved, that in 
pleading a licence of juſtices of peace, } muſt expreſsly 
ſhew that it was made under their hands and ſeals, and alſo ſet 
forth the cauſe in particular for which it was granted, and 
the time for which it was limited, and that the party was 
{worn to the truth of ſuch cauſe, &c. 

Sect. 14. It is ſaid, that if the ſame perſon be both a juſtice 
of peace and a lieutenant, he. cannot both join in a licence as 
Juſtice of peace, and alſo give his aſſent as lieutenant, but 
can only act in one capacity. | 

Sell. 15. It ſeems that the miles ſhall be computed ac- 
cording to the Engliſh manner, allowing 5280 foot, or 1760 
E to each mile, and that the ſame ſhalt be reckoned not 

y ſtrait lines, as a bird or arrow may fly, but according to 
the neareſt and moſt uſual Way. ; 


Sef?. 16. As to the ſecond of the above mentioned re- 
ſtraints, viz. That which relates to the coming to court, .it 
is enacted by 3 Jac. 1. c. 5. ſ. 2. That no popiſh recu- 
2 ſant convict ſhall come into the court or houſe where the 
** King or his heir apparent ſhall be, unleſs he be commanded 
* ſo to do by the king, upon pain of one hundred pounds, 
Ke.“ And it is farther enacted by 30 Car. 2. ft. 2. 1. 
5 6. © That every popiſh recuſant convict, who ſhall come 
* adviſedly into, or remain in the preſence 'of the king and 
queen, or ſhall come into the court or houſe where they 
or any of them reſide, ſhall be diſabled to hold or execute 
any office or place of truſt civil or military, or to ſue in 


cc 1 
* law or equity, or to be an executor, &c. or capable of any 


legacy or deed of gift, and ſhall forfeit for every wilful 
** offence five hundred pounds, unleſs ſuch perſon do within 
D 2 „ the 


I. 


See Cawl. 128, 
129, &c. 207, 
208. 


C. Tac. 3 

1 Rol. os. 
Moor 836, 
C. Jac. 352. 


1 Roll. 108, 
Moor 836. 


Cawl. 130, 131. 
C. Elis. 212. 
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or POPISH RECUSANCY. Rx. . 


be the term next after ſuch his coming or remaining, take the 
cc oaths of allegiance and ſupremacy, and make the declaration 
c apainft tranſubſtantiation and the invocation of ſaints, &c. 
t in the court of chancery.” 


Se#. 17. As to the third of the above mentioned reſtraints, 
viz. That which relates to the keeping of arms, it is enacted 
by 3 Jac. 1. c. 5. ſ. 27, 28, 29. That all ſuch armour, 
© oun-powder, and munition, of whatſoever kinds, as any 
& popiſh recuſant convict ſhall have in his own houſe or elſe- 
«© where, or in the poſſeſſion of any other at his diſpoſition, 
& ſhall be taken from him by warrant of four juſtices of peace 
ce at their General or Quarter Seſſions, (except ſuch neceſſary 
« weapons as ſhall be allowed him by the ſaid four juſtices, 
& for the defence of his perſon or houſe) and that the ſaid 
& armour, &c. ſo taken, ſhall be kept at the coſt of ſuch 
&« recuſant, in ſuch place as the ſaid four juſtices at. their 
„ faid ſeſhons ſhall appoint: and that if any ſuch recu- 
“ fant having ſuch armour, &c. or if any other perſon who 
5&© ſhall have any ſuch armour, &c. to the uſe of ſuch recu- 
« fant, ſhall refuſe to diſcover to the ſaid juſtices, or any 
ce of them, what armour he hath, or ſhall let or hinder the 
« delivery thereof to any of the ſaid juſtices, or to any other 
& perſon authorized by their warrant to take the ſame, that 
% then every perſon fo offending ſhall forfeit his ſaid ar- 
« mour, &c. and alſo be impriſoned for three months with- 
„ out bail, by warrant from any juſtices of peace of ſuch 
& county.” And it is further enacted, That notwithſtand- 
ing the taking away ſuch armour, &c, yet ſuch recuſant 
& ſhall be charged with the maintaining of the ſame, and with 
« the providing of a horſe, &c. in ſuch ſort as others of his 


« majeſty's ſubjeas.” Alſo it is further enacted by 1 W. & 


M. c. 15. That no reputed papiſt refuſing to make the 
« ſaid declaration againſt popery, mentioned in 30 Car. ſhall 
keep arms.“ As it is ſet forth more at large. chap, 14. 


ſect. 4. 


Sef?. 18. As to the fourth of the above mentioned re- 
ſtraints, viz, That which relates to the coming within ten 
miles of London, it is enacted by 3 Jac. 1. c. 5. ſ. 4, 5- 


That no popiſh recuſant, &c. ſhall remain within the 


„ compaſs of ten miles of London, under pain of one hun- 
« dred pounds, except ſuch perſons as, at the time of the 
< ſaid act, did uſe ſome trade, myſtery, or manual occupa- 
« tion in London, &c. and ſuch as ſhall have their only 
<< dwelling in London, &c.” Alſo reputed papiſts, refuſing 
to make the declaration mentioned in the precedent ſections, 
are to be removed from London, &c. by force of 1 Will. & 


Mar. c. 9. which is ſet forth more at large in chap. 14. 


ſect. 3. 
Seck. 


Ch. 12. Or POPISH RECUSANCY. 


S.. 19. As to the firſt of the above mentioned forfeitures, 
viz. That of two parts of a jointure or dower, it is enacted 
by 3 Jac. 1. c. 5. f. 10. © That every married woman, be- 
« ing a popiſh recuſant convict, (her huſband not ſtanding 
« convicted of popiſh recuſancy) who ſhall not conform 
de herſelf and remain conformed, but ſhall forbear to repais 

to ſome church or uſual place of common prayer, and there 

to hear divine ſervice and ſermon if any then be, and re- 

ceive the ſacrament of the Lord's ſupper, according to 

the laws of this realm, within one year next before the death 

of her ſaid huſband, ſhall forfeit to the king the profits of 

two parts of her jointure and dower of any hereditaments 
of her ſaid huſband, &c," | 


$28. 20. As to the ſecond of the above mentioned forfei- 
tures, viz. That of twenty pounds, &c. for not receiving the 
ſacrament yearly after conformity, it is enacted by 3 Jac. 1. 
. 4. 6 2» 55 «« That if any popiſh recuſant convict, who 
&« hath conformed himſelf to the church, &. ſhall not receive 
ie the ſacrament in his own pariſh church, &c. within one year 
e after his conformity, he ſhall foefeit twenty pounds, and 
“ for the ſecond year forty pounds, and for every year after 
„ ſixty pounds, &c.“ 


Se. 21. As to the third of the above mentioned forfeitures, 
viz. That of one hundred pounds for an unlawful marriage, 
it is enacted by 3 Jac. 1. c. 5. ſ. 13. That every popiſh 
„ recuſant convict, who ſhall be married to a woman who is 
* no inheritrix, otherwiſe than according to the church of 
England, ſhall forfeit one hundred pounds.” 


Sef?. 22. As to the fourth of the above mentioned forfei- 
{ tures, viz. That of one hundred pounds for the omiſſion of a 
= lawful baptiſm, it is enacted by 3 Jac. 1. c. 5. ſ. 14. © That 
4 every popiſh recuſant who ſhall not cauſe his or her child 
<< to be baptized, within one month after its birth, by a 
+ lawful miniſter, &c. ſhall forfeit one hundred pounds, &c.“ 


Sef7. 23. As to the fifth of. the above mentioned forfei- 
tures, viz. That of twenty pounds for an unlawful burial, it 
is enacted by 3 Jac. 1. c. 5.1. 15. That if any popiſh re- 
ph cuſant, not being excommunicate, ſhall be buried in any 
* other place than in the church or churchyard, or not accord- 
„ ing to the eccleſiaſtical laws of this realm, the executors, &c. 
i of ſuch recuſant, knowing the ſame, or the party that cauſeth 

him to be ſo buried, ſhall forfeit twenty pounds, &c. 


Se. 24. As to the inconvenience to which all ſuch of- 
fenders are liable, viz. That of having their houſes ſearched 
for reliques, Cc. it is enacted by 3 Jac. 1. c. fl. ſ. 26. 

That any two juſtices of peace, and all mayors, bailiffa, 

D. 3 and 


38 


Or POPISH RECUSANCY. Bk. x. 


& and chief officers of cities and towns corporate, in their 
« reſpective juriſdictions, may ſearch the houſe and lodgings 
&« of every popiſh recuſant convict for popiſh books and re- 
& liques; and that if any altar, pix, beads, pictures, or ſuch 
cc like popiſh relique, or any popiſh book, be found in the 


e cuftody of ſuch perſon, as, in the opinion of the ſaid juſ- 


« tices, &c. ſhall be unmeet for him or her to have or uſe, it 
“ ſhall be defaced and hurnt, if it be meet to be burnt; and 
« if it be a crucifix, or other relique of any price, the ſame 
de ſhall be defaced at the General Quarter-Seffions in the 
cc county where it ſhall be found, and then reſtored to the 
wt. T | 7 3 

Sect. 25. As to the inconvenience to which ſuch offenders, 


being'femes covert are liable, viz. That of being committed, 


it is enacted by 7 Jac: 1. c. 6. ſ. 28. That if any 
et married woman, being a popiſh recuſant convict, ſhall not 
« within three months aft8r her conviction, conform herſelf, 
« and repair to church and receive the facrament, &c. ſhe 
4 may be committed to priſon by one of the privy council, 
* or by the biſhöp, he be a baroneſs ; or if under that 
„degree by two juſticts of peace, whereof one to be of the 
„ Drum, there to remain till ſhe perform, Cc. unleſs the 
huſband will pay to the king ten pounds a month for her 


„ offence, or elſe the third part of all his lands, &c. at the 


“choice of the huſband, &c.”? 5 


$:7. 26. And now I am to conſider in the ſecond place, 
how far ſuch recuſants make others liable to be puniſhed ; 
'as to which it is to be obſerved, That the huſband of a 
popiſh recuſant convict is not only liable to the forfeiture of 
ten pounds a month for the abſence of any of his ſervants 
from church, by force of x Jac. 1, which is ſet forth more 
at large in the foregoing chapter, but is alſo “ utterly diſabled,” 
by the ninth paragraph of-the ſaid ſtatute, “ to exerciſe an 


s publick office or charge in the common-wealth by himſelf 


*. or by his deputy; (except ſuch huſband himſelf, and his 
« children, which ſhall be above the age of nine years abid- 
ing with him, and his ſervants in the houſhold, ſhall once 
« every month at leaſt, not having any reaſonable excuſe 
* to the contrary, repair to ſome church or chapel uſual for 
& divine ſervice, and there hear divine ſervice; and the ſaid 
© huſband, and ſùch his children and fervants, as are of meet 


* age, reteive the ſacrament of the Lord's ſupper, at ſuch 
times as are limited by the laws of this realm, and do 


* bring up his ſaid children in the true religion.“ 
$:. 27. Alſo it is farther enacted by the ſaid ſtatute of 
3 Jac. 1. c. 5. ſ. 26. That the houſe of one whole wife 


<< is a popiſh recuſant convict, may be ſearched by any two 


« juſtices of &c, for popiſh books, &c,” 3 
juſtices of peace, pop cs, &c.“ 3 
| 2 ; A 29. | 314 30 Cc HAP- 


CHAPTER THE THIRTEENTH. 


oF OFFENCES IN SAYING OR HEARING 
MASS, ot oTuzr POPISH SERVICE. 


S to the offence in ſaying or hearing maſs, it is enacted by 
"A 23 Eliz. c. 1. ſ. 4. That every perſon, who ſhall ſay 
or ſing maſs, being thereof lawfully convict, ſhall forfeit 
cc two hundred marks, and be committed to priſon inthe next 
“ gaol, there to remain by the ſpace of one year, and 
“ from thenceforth till he have paid the ſaid ſum of two 
« hundred marks; and that every perfon, who ſhall willingly 
© hear maſs, ſhall forfeit the ſum of one hundred marks, and 
<« ſuffer a year's impriſonment.” 

Set. 2. And it is enacted by 11 & 12 Will. 3. c. 4. 
ſ. 2, 3, 4, 5- That every perſon, who ſhall apprebend 
any popiſh biſhop, prieſt, or jeſuit, and proſecute him 
* to conviction for ſaying maſs, or exerciſing any ether 
“part of the function of a popiſh biſhop or prieſt, ſhall re- 
„ ceive one hundred pounds of the ſheriff, and that every 
* ſuch popiſh biſhop, &c. (except, being a foreigner, he be 
< entered in the ſecretary's office, and officiate only in the 
«© houſe of a foreign miniſter,) ſhall be adjudged to perpe- 
« tual impriſonment.” | 6-4 

+ But by 18 Geo. 3. c. 60. it is enacted . That the above- 
% mentioned clauſes of 11 & 12 Will. 3. are repealed,” 
provided, by ſ. 5. © that ſuch popiſh 1 avg prieſt, jeſuit 
or ſchoolmaſter ſhall have taken and ſubſcribed the oath, 
(in the words as recited in the ſaid ſtatute of Geo. 3.) 
* before he ſhall have been apprehended, or any proſecution 
« commenced againſt him.“ | hb 


U 


CHAPTER THE FOURTEENTH. 


Or rn OFFENCE or not: MAKING A 
DECLARATION acainsr POPERY. | 


T H E offence of refuſing to make a declaration againſt 
ſome of the principal doctrines of the popiſh religion 
puts all perſons under the following reſtraints : P irſt, From 
ſitting in parliament. ' Secondly, Nett holding a place at 


court. Thirdly, From living wichin ten miles of Lond: 

Fourthly, From keeping arms, Fifchly, It puts th * 

a diſability Pn + 60 euch. Y It puts them under 
| D 4 Sec. 


Dyer 203. 


4 Comm. 56, 
87. 115. 


1 


3 Jac. 1. ch. 5. 
2 ' 216. 


6 . 


A witneſs ſhall 
not be put to 
anſwer whether 
he is or is not a 
Papiſt, 

Dougl. 593. 


2 Geo. 2. c. 31. 


Or HR OFFENCE or Nor MAKING Bk. 1. 


Sec. 1. As to the firſt of the above mentioned reſtraints, viz. 


That which relates to the ſitting in parliament, it is enacted 
by 30 Car. 2. ſt. 2, c. 1. That no peer ſhall vote or make 
te his proxy in the Houſe of Peers, or fit there during any 
6 debate; and that no member of the Houſe of Commons, 
6 ſhall vate or fit there during any debate after the Speaker 


6c 
66 
« 
6c 
cc 
66 
6c 
et 
cc 
cc 
cc 
7 
66 


is choſen, until ſuch peer or member ſhall take the oaths of 
allegiance and ſupremacy, and make a declaration of his 
belief that there is no tranſubſtaritiation in the ſacrament 
of the Lord's Supper; and that the invocation or adoration 
of the Virgin Mary, or any other faint, and the ſacrifige of 
the maſs, as they are now uſed in the church of Rome, are 
ſuperſtitious and idolatrous, &c. on pain that every ſuch 
oFender ſhall be adjudged a popiſh recuſant convict, and 
diſabled to hold or execute any office, &c. or from thence- 
forth to ſit or vote in either houſe of parliament, to ſue in 
law or equity, or to be guardian, executor or adiminiftra- 
tor, or capable of any legacy or deed of gift, and ſhall 
forteit for every wilful offence five hundred pounds.” 


$et?. 2. As to the ſecond of the above mentioned reſtraints, 


diz. That which relates to the holding a place at court, it is 


enacted by the ſaid ſtatute of 30 Car. 2. ſt 2. f. 9 


„That every perſon who ſhall be a ſworn ſervant to the king, 
& ſhall take the ſaid oaths, and make and ſubſcribe the faid 
declaration in chancery, the next term after he ſhall be ſo 
* ſworn a ſervant, &c, And that if any ſuch perſon, ne- 
„ glecting ſo to do, ſhall adviſedly come into or remain in 
the preſence of the king or queen, or ſhall come into the 
„ court or houſe where they are or any of them reſide, he 
„ ſhall ſuffer all the penalties expreſſed in the foregoing ſec- 
“ tion, unleſs ſuch perſon ſa coming into the king's pre- 
„ ſence, &c. ſhall firſt haye licence ſo to do, by warrant 
« under the hands and ſeals of ſix privy counſellors, by order 
of the privy council, upon ſome urgent occaſion therein 
„ to be expreſſed, which licence ſhall not exceed ten days, 
and ſhall be firſt filed, &c. in the petty-bag office, for any 
* body to view without fee, &c. and no perſon be licenſed 
* for above thirty days in one year,” 


— — 
1 * 8 
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Seck. 3- As to the third of the above mentioned reſtraints, 


viz. That which relates to the living within ten miles of 
London, it is enacted by 1 Will. and Mar. c. 9. That 
& every juſtice of 
„% within teri miles thereof, ſhall cauſe to be arreſted, and 
* brought before him all reputed Papiſts (except foreigners, 
# being merchants, or menial ſervants to ſome ambaſſador or 


I public agent, and except all ſuch as uſed ſome trade, myſ- 


peace in London and Weſtminſter, and 


„ tery, or ſome manual occupation at the time of the ſaid 


act, in London, &c, and alſo except all ſuch perſons 
| & ch 


+ 


Ch. 14. 4 DECLARATION Ats POPERY. 


ce had their dwelling in London, &. within ſix months be- 
« fore the thirteenth of February 1688, and no dwelling 
« elſewhere, and certified their names to the ſeſſions be- 
« fore the firſt of Auguſt, 1689) and that every ſuch juſ- 
« tice ſhall tender the ſaid declaration to every ſuch perſon, 
« and that every ſuch perſon refuſing the ſame, and after- 
« wards remaining in London, &c. or within ten miles 
« thereof, or being certified to the King's Bench or Quarter, 
« Seffions, at the next term or ſeſſions, as having refuſed to 
e make the ſaid declaration, and neglecting to make the 


« ſame in ſuch court, ſhall ſuffer as a Popiſh recuſant con- 
« vict, &c.“ 


Ses. 4. As to the fourth of the above mentioned re- 


ſtraints, viz. That which relates to the keeping arms, it is 
enacted by 1 Will. and Mar. c. 15. That any two Hang 
ce of the peace may and ought to tender the ſaid declaration 
« to any perſon whom they ſhall know or ſuſpe&, or have 
information of, as being a Papiſt, or ſuſpected to be ſuch ; 
and that no ſuch perſon ſo required, and not making and 
ſubſcribing the ſaid declaration, or not appearing before the 
& ſaid juſtices upon notice to him given, or left at his uſual 
„ abode, by one authorized by warrant under the hands and 
& ſeals of the ſaid juſtices, ſhall keep any arms or ammuni- 
“ tion, or horſe above the value of five pounds, in his own 


<« poſſeffion, or in the poſſeſſion of any other perſon; to bis 


<« uſe (other than ſuch neceſſary weapons, as ſhall be allow- 
« ed him by the Quarter-Seffions for the defence of his houſe 
„ or perſon) and that any two juſtices of peace, by warrant 
„under their hands and ſeals, may authorize any perſon in 


the day time, with the aſſiſtanee of the conſtable or his 


„ deputy or the tithing-man, to ſearch for all ſuch arms, &. 
% and horſes, and ſeize them to the king's uſe; and that the 
« ſaid juſtices ſhall deliver the ſaid arms and ammunition at 
„the next Quarter Seſſions in open court ; and that whoever 
% ſhall conceal, &c. or ſhall be aiding to the concealing any 
«* ſuch arms or horſes, . ſhall be committed to the common 
„goal, by warrant under the hands and ſeals of any two 
« juſtices of peace, and alſo forfeit treble the value; and that 
* thoſe who diſcover any ſuch arms or ammunition, ſo as 
the ſame may be ſeized, ſhall have the full value thereof, 
to be awarded to them by the ſeſſions, &c. and that ſuch 
 refuſers of the ſaid declaration, &c. ſhall be diſcharged 
$ whenever they ſhall make the fame.” | 

Seft. 5. As to the above mentioned diſability of preſent- 
ing to a church, it is enacted by 1 Will. and Mar. c. 26. 
That whoever ſhall refuſe to make the ſaid declaration upon 
ſuch a tender thereof as is preſcribed by the ſaid act, ſhall be 
diſabled to preſent to any benefice; &. but it ſeems needleſs 
do ſet forth the clauſe of che ſuid ſbatute relating to this mat- 


ter 


See ch. 12+ f. 
17. 


42 Or OFFENCES tx proOMOTING on Bk. 1. 


| By4 Geo. 3. ter at large in this place, inaſmuch, as by 12 Annz, c. 14. 
ion ug All perſons whatſoever making profeſſion of 'the Popiſh re- 
; . * l . * 1 * . a 'Þ : 
able to ray | ligion are under the like diſability, as will appear from ch, 
couble land tax ſect. 6. 5% &ec. | F 
if they do not 111 5 65 75 
not contorm in the manner directed by the act. 


n 


"CHAPTER THE FIFTEENTH. _ 


| bs OFFENCES IN PROMOTING OR E N- 
cCOoURAGING THE POPISH RELIGION. 


„ FFENCES in promoting or encouraging the Popiſh 
4 Comm. 55 religion ſeem to he reducible to the following heads; 
115. 


1. Giving or receiving Popiſh education. 2. Profeſling the 
Popiſh religion. 3. Buying or ſelling Popiſh books. | 


| For the effect $2. 1. The firſt offence of this kind; viz. That of giv- 
1 and conſequence ing or receiving Popiſh education depends upon ſeveral ſta- 
abr d , tutes; and firſt it is enacted by 1 Jac. 1. c. 4. ſ. 6. 7. That 
popiſh ſeminary. *© if any perſon or perſons under the king's obedience ſhall 
= — Str. 318. © go or ſend, or cauſe to be ſent, any child or any other 
m omyns 207. (c perſon under. their or any of their government, beyond the 
{of &* ſcas, out of the king's obedience, to the intent to enter 
“into, or reſide in, or repair to any college, &c. of any 
Popiſh order, profeſſion or calling to be inſtructed, per- 
oe ſuaded or ſtrengthened in the Popiſh religion, or in a 
356. 406. ſort to profeſs the ſame, every ſuch perſon ſo ſending ſuch 
10 Mod. 113. child, &c, ſhall forfeit 1001. and every ſuch perſon, ſo 
paſſing or being ſent, &c. ſhall in reſpect of him or herſelf 
only, and not in reſpect of any of his heirs or poſterity, 
be diſabled to inherit, purchaſe, take, have or- enjoy, any 
profits, hereditaments, chattels, debts, legacies or ſums of 
5 money, &c. ( whatſoever: and that all eſtates, terms, 
and other intereſts whatſoever to be made, ſuffered or 
done, to the uſe or behoof of any ſuch. perſon, or upon 
any truſt or confidence, mediately or. immediately to or 
for the benefit or relief of any ſuch perſon; ſhall be ut- 
terly void.” | me 


. 


ce 
Andr. 104. cc 


ce 


Keb. 264. Seck. 2. Anditis farther enacted by 3 Jac. 1. e. 5. ſ. 16. 
Vide 3 Bac, nf, * hat if the children of any ſubje& within the realm (the 
Le _ 6 ſaid children not being ſoldiers, mariners, merchants, or 
eee e their apprentices or factors) ſhall be ſent or go beyond 
ſea, to prevent their good education in England, or for 

any other cauſe, without che licence of the xing or ſix of 
his privy council (whereof the principal ſecretary. to be 
one) under their hands. and ſeals, that then every: ſuch . 
4 | „child 


cc 
cc 
ce 
cc 


cc 
cc 


cc 
4. 


» 
- 
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child ſhall take no benefit by any gift, conveyance, deſcent, 
deviſe or otherwiſe of or to any hereditament or chattel, 
till ſuch child being of the age of eighteen years or above, 
take the oath of obedience before ſome juſtice of peace of 
the county, liberty, or limit, where the parent of ſuch 
child did and ſhall inhabit : and that in the mean time the 
next of kin to ſuch child, who ſhall be no Popiſh recuſant, 
ſhall have the ſaid hereditaments, &c. ſo given, &c. until 
ſuch child ſhall conform, &c. and take the ſaid oath and 
receive the ſacrament ; and that after ſuch conformity, &c, 
he who hath received the profits of the ſaid hereditaments, 
&c. ſhall account for the ſame, and in reaſonable time 
make payment thereof, and reftore the value of the ſaid 
goods, &c. And that whoever ſhall ſend ſuch child over 
ſeas, ſhall forfeit one hundred pounds.” 


$24. 3. Alſo it is enacted by 3 Car. 1. c. 2. © That if 
any perſon under the obedience of the king ſhall go, or 
ſhall convey or ſend, or cauſe to be ſent or conveyed, any 


Vide 11 & 14 
Will. J» Co 4+ 

18 Geo. 3 ch. 
60. 


perſon out of the king's dominions, into any parts beyond 


the ſeas, out of the king's obedience, to the intent to 
enter into, or be reſident or trained up in, any priory, 
abbey, nunnery, Popiſh univerſity, college or ſchool, ar 
houſe of Jeſuits, prieſts, or in a private Popiſh family, 
and ſhall be there by any Popiſh perſon inſtructed, per- 
ſwaded or ſtrengthened in the Popiſh religion in any 
fort to profeſs the ſame, or ſhall convey or ſend, or 
caufe to. be conveyed or ſent, any thing towards the 
maintenance of any perſon ſo going or ſent, and trained 
and inſtructed, as is aforeſaid, or under the colour of any 
charity towards the relief of any priory, &c, or religious 
houſe whatſoever ; every perſon ſo ſending, &c. any ſuch 
perſon or thing, and every perſon paſſing or ſent, being 
thereof convicted, &c, ſhall be diſabled to proſecute any 
ſuit in law or equity, or to be executor or adminiſtrator to 
any perſon, be capable of any legacy or deed of gift, or to 
bear any office within the realm. And ſhall forfeit all his 


goods and chattels, and ſhall forfeit all his hereditaments, ' 


offices and eſtates of freehold, during his life.“ 


The ſecond offence of this kind, viz. that of profeſſing the 


Popiſh religion, is puniſhed with the following diſabilities, 
Firſt, Of taking an eſtate in lands, 
to a church. Alſo it is puniſhed with the following reſtraints, 


1. From keeping ſchool. 2. From with-holding a competent 
maintenance from a Proteſtant child. 


Secondly, Of preſenting 


* 


Seft. 4. 


e 
viz, That ſt of the abovementioned diſabilities, 


of taking an eſtate in lands. It is enacted b 
hat eyery, perſon educated in or profeſſing 


the Popiſh religion, who, Wall apt, within fix months after 


„ 


« the 


1 Atk. 526. 


557 
& I2W. CO &, 4+ (e a y 11 2 Atk. 65. 155˙ 


210. 
3 Atk. 155. 
457 


5 * I 
— 1 — 


<4 


$ Mod. 167. 
2 P, Will. Go 
155. 364. 


10 Mod. 89. 


230. 


Strange 1096. 


or OFFENCES in PROMOTING oR Bk. 2. 


c the age of eighteen years, take the oaths of allegiance and 
* ſupremacy, and ſubſcribe the declaration againſt popery 
mentioned in 30 Car. 2. ſtat. 2. chap. 1. in the Chancery, 


„ or King's Bench, or Quarter Seſſions of the county where 


x P. Will. 3:3. © ſuch perſon ſhall reſide, ſhall in reſpect of himſelf or herſelf 


Covrp. 468. 
1 Wilſ. 176. 


9 Mod. 172. 
1$1.—But a 


Papiſt tenant in 
tail wo ſuffers 


a recovery to 


himſelf in fee in 
order to make a 


4 Burn. 23. 


Precedent of a 
title made un - 
der theſe ſta- 
tutes. 

Lut. 1101. 
7117. 

(* -myn3 182. 
on 771. 
er. 332. 


only, and not in reſpect of any of his or her heirs. or poſ- 


e terity, be diſabled to inherit or take by deſcent, deviſe or 


limitation, in poſſeſſion, reverſion or remainder, any lands, 
c tenements or hereditaments, in England or Wales, &c. 
« And during the life of ſuch perſon, and until he take the 
c ſaid oaths, &c. his next of kin being a Proteſtant, ſhall 

<« enjoy the ſame, without being accountable for the profits, 
& but ſha!l not do wilful waſte under pain of forfeiting treble 

« damages to the party ſo diſabled :. and all Papiſts, or per- 
“ ſons making profeſſion of the Popiſh religion, are diſabled 

« to purchaſe in their own names, or the names of others, to 
c their uſe or in truſt for them: and all eſtates, terms and 

„ other intereſt and profits whatſoever, out of lands made to 
their uſe, or on any truſt, mediately or immediately, for 
« their benefit, are void.“ 

Se. 5. In the conſtruction hereof it was reſolved by the 
Houſe of Lords, in Roper's caſe, That the deviſe of the re- 
ſidue of money ariſing from the ſale of an eſtate appointed to 
be ſold for payment of debts, &c. is within the ſtatute, 


marriage ſettlement ; is not a purchaſer within the act. Str. 267. 


+ But by 18 Geo 3. c. 60. the above clauſe in the ſtatute 
of William the Third is repealed, and all perſons having or 
claiming any lands, tenements or hereditaments, under titles 
not hitherto litigated ſhall enjoy the ſame as if the ſaid act of 
11 and 12 Will. 3. c. 4. had not been made, provided always, 
„that all ſuch perſons, within the ſpace of fix calendar 
„ months after the pailing of this act, or of the accruing of 
& his, her, or their title, being of the age of twenty-one_ 
« years; or within ſix months after he, or ſhe ſhall attain the 
« age of 21 years, or being of unſound mind, or in priſon, or 
„beyond the ſeas, then within ſix months after ſuch diſability 


„ removed, ſhall take and ſubſcribe the oath in the words as 


& recited in the ſtatute.” — Which oath the courts of Record 
and Chancery at Weſtminſter, in Wales, Cheſter, Lancaſter, 
Durham, or any General or Quarter Seſſions of the Peace, 
of any county or place in England are required to adminiſter 


'and to regiſter, 


Sec? 6. As to the ſecond of the above mentioned diſabili- 
ties, v'z. That of preſenting to a church, which by 3 Jac. 
1. 5. ſ. 18, 19, 20, 21, and 1 Will. & Mar, c. 26. did ex- 


tend only to Popiſh recuſants convict, and perſons refuſing to 
make the declaration againſt Popery, mentioned in 30 Car. 2. 
ſt. 2. it is enacted by 12 Ann. 


« Papiſt, or perſon making profeſſion of the Popiſh religion, 


+ 2+ c. 14. That every 


cc &C. 
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« &c. and every mortgagee, truſtee, or perſon any ways in- 
« truſted by or for ſuch Papiſt, &c. with or without writing, 
c ſhall be diſabled to preſent to any benefice, ſchool, or hoſ- 
& pital, &c. or to grant any avoidance of any benefice, prebend 
« or ecclefiaſtical living; and that in all caſes the Univerſi- 
cc ties ſhall preſent.” | | 
Sell. 7. Alſo by force of the ſaid ſtatute, © The ordinary 
ec may tender the claration againſt tranſubſtantiation to any 
<« reputed Papiſt making a preſentation, and upon a refuſal to 
«© take the ſame, the preſentation ſhall be void : alſo the or- 
« dinary may examine every preſentee upon oath, whether 
« the perſon who preſented him be the true patron, or only a 
« truſtee? And the court wherein a guare impedit ſhall be 
« brought, may in like manner examine the parties, and a 
C bill may be brought in any court of equity to diſcover ſuch 
« ſecret truſts, &c. and the anſwer of ſuch perſons upon any 
« ſuch examination. or bill ſhall be good evidence againſt ſuch 
patron, in reſpect of ſuch a preſentation, but not as to any 
other purpoſe.” | | 
+ And it is alſo enacted by 11 Geo. 2. c. 17. ſ. 5. That wow 24 * Jo 
every grant of any adyowſon, or right of prefentation, , Boba 2 
collation, nomination, or donation of and to any.benefice, ch. 55. 
prebend, or eccleſiaſtical living, ſchool, hoſpital or dona- 8 1. che 
tive, and every grant or any avoidance thereof by an 
« Papiſt, or perſon making profeſſion of the Popiſn religion, 
or any mortgagee, truſtee, or perſon any ways intruſted 
4 directly or indirectly, mediately or immediately, by or for 
« any-ſuch Papiſt, whether declared by writing or not, ſhall 
be null and void, unleſs ſuch grant ſhall be made bona fide, 
and for a full and valuable conſideration to and for, and 
merely and only for the benefit of a Proteſtant purchaſer, 
and every ſuch grantee ſhall be deemed a truſtee, &c. and 
compelled to diſcover, and according to 12 Anne. And 
that every deviſe thereof, with intent to ſecure the benefit 
to the heirs or family of ſuch Papiſt ſhall be null and void, 
“ and the deviſce bound to diſcover as aforeſaid,” 
Sect. 8. I do not know that any reſolution hath been 
given on either of the above mentioned ſtatutes of x Will. & 
Mar. or 12 Ann. However, the expoſitions which were made 
on 3 Jac. 1. ſeeming to be for the moſt part applicable to 
theſe latter ſtatutes alſo, I ſhall take notice of the principal 
—— as, * 
ect. 9. Fi, That where a entment is pro hac vice 
veſted in the Mb ot by ad Lover the — being a P 
Popiſh recuſant at the time when the church became void, it 79 C. 57+ 
ſhall not be diveſted again by his conforming himſelf to the 
_— or by his death. | ; | : 
eek. 10. Secondly, That ſuch a patron is only diſabled 
to preſent, and that he continues n= gm as to all * pur- 28 


poſes, and therefore that he ſhall confirm the leaſes of the 
incumbent, &c, | | 
$a; 


44 Or OFFENCES in PRomMoTiNG oR Bk. 2. 


8 Mod. 167. © the age of eighteen years, take the oaths of allegiance and 
net — * ſupremacy, and ſubſcribe the declaration againſt popery 
10 Mod. 89. „mentioned in 30 Car. 2. ſtat. 2. chap, 1. in the Chancery, 
23% ic or King's Bench, or Quarter Seſſions of the county where 
1 F. Wil. ( ſuch perſon ſhall reſide, thall in reſpect of himſelf or herſelf 
Coup. 468. © only, and not in reſpect of any of his or her heirs. or poſ- 
: Will. 176. e terity, be difabled to inherit or take by deſcent, deviſe or 
64 limitation, in poſſeſſion, reverſion or remainder, any lands, 
cc tenements or hereditaments, in England or Wales, &c. 
« And during the life of ſuch perſon, and until he take the 
&« ſaid oaths, &c. his next of kin being a Proteſtant, ſhall 
« enjoy the ſame, without being accountable for the profits, 
& but ſhall not do wilful waſte under pain of forfeiting treble 
« damages to the party ſo diſabled :. and all Papiſts, or per- 
« ſons making profeſſion of the Popiſh religion, are diſabled 
to purchaſe in their own names, or the names of others, to 
c their uſe or in truſt for them: and all eſtates, terms and 
« other intereſt and profits whatſoever, out of lands made to 
their uſe, or on any truſt, mediately or immediately, for 
« their benefit, are void.“ \ 
9 Mod. 172. Se. 5. In the conſtruction hereof it was reſolved by the 
Pole But» . Houſe of Lords, in Roper's, caſe, That the deviſe of the re- 
rail wo ſuffers ſidue of money ariſing from the ſale of an eſtate appointed to 
a recovery tO be ſold for payment of debts, &c. is within the ſtatute, 


himſelf in fee in | | 
order to make a marriage ſettlement ;z is not a purchaſer within the at, Str. 267. 


+ But by 18 Geo 3. c. 60. the above clauſe in the ſtatute 
of William the Third is repealed, and all perſons having or 
claiming any lands, tenements or hereditaments, under titles 
not hitherto litigated ſhall enjoy the ſame as if the ſaid act of 
11 and 12 Will, 3. c. 4. had not been made, provided always, 

- * that all ſuch perſons, within the ſpace of fix calendar 
© months after the pailing of this act, or of the accruing of 
„ his, her, or their title, being of the age of twenty-one. 
years; or within ſix months after he, or ſhe ſhall attain the 
« age of 21 years, or being of unſound mind, or in priſon, or 
„beyond the ſeas, then within ſix months after ſuch diſability 
4 Burn. 23, „removed, ſhall take and ſubſcribe the oath in the words as 
&« recited in the ſtatute.” — Which oath the courts of Record 
and Chancery at Weſtminſter, in Wales, Cheſter, Lancaſter, 
Durham, or any General or Quarter Seflions of the Peace, 
of any county or place in England are required to adminiſter 
and to regiſter, | 


irate Tb. As to the ſecond of the above mentioned diſabili- 


tile made un- ties, viz. That of preſenting to a . 
ger theſe ſla- N e church, which by 3 Jac 


3 1. 5. ſ. 18, 19, 20, 21, and 1 Will. & Mar. c. 26. did ex- 
Lut. 1101. tend only to Popiſh recuſants convict, and perſons refuſing to 
2277. make the declaration againſt Popery, mentioned in 30 Car. 2. 


C,myns 182. 


Girton 5. ft. 2. it is enacted by 12 Ann. ft. 2. c. 14. That every 
: Lev. 332. © Papiſt, or perſon making profeſſion of the Popiſh religion, 
; cc &c. 
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« &c. and every mortgagee, truſtee, or perſon any ways in- 
« truſted by or for fuck Papiſt, &c. with or without writing, 
ec ſhall be diſabled to preſent to any benefice, ſchool, or hol- 
& pital, &c. or to grant any avoidance of any benefice, prebend 
« or eccleſiaſtical living; and that in all caſes the Univerſi- 
c ties ſhall preſent.” | 2 Ti 
$f. 7. Alſo by force of the ſaid ſtatute, © The ordinary 
tc may tender the claration againſt tranſubſtantiation to any 
<« reputed Papiſt making a preſentation, and upon a refuſal to 
4c take the ſame, the preſentation ſhall be void: alſo the or- 
« dinary may examine every preſentee upon oath, whether 
« the perſon who preſented him be the true patron, or only a 
« truſtee? And the court wherein a guare impedit ſhall be 
« brought, may in like manner examine the parties, and a 
« bill may be brought in any court of equity to diſcover ſuch 
« ſecret truſts, &c. and the anſwer of ſuch perſons upon any 
ſuch examination. or bill ſhall be good evidence againſt ſuch 
patron, in reſpect of ſuch a preſentation, but not as to any 
“ other purpoſe.” | | 3 
And it is alſo enacted by 11 Geo. 2. c. 17. ſ. 5. That 1 ag 
every grant of any advowſon, or right of preſentation, , Ges. 1. fl. 2. 
collation, nomination, or donation of and to any benefice, ch. 55. 
prebend, or eccleſiaſtical living, ſchool, hoſpital or dona- 8 I. che 
tive, and every grant or any avoidance thereof by any 
Papiſt, or perſon making profeſſion of the Popiſh religion, 
or any mortgagee, truſtee, or perſon any ways intruſted 
directly or indirectly, mediately or immediately, by or for 
any-ſuch Papiſt, whether declared by writing or not, ſhall 
be null and void, unleſs ſuch grant ſhall be made bona fide, 
and for a full and valuable conſideration to and for, and 
merely and only for the benefit of a Proteſtant purchaſer, 
and every ſuch grantee ſhall be deemed a truſtee, &c. and 
compelled to diſcover, and according to 12 Anne.—And 
<< that every deviſe thereof, with intent to ſecure the benefit 
&« to the heirs or family of ſuch Papiſt ſhall be null and void, 
4 and the deviſce bound to diſcover as aforeſaid.” 
Sect. 8. I do not know that any reſolution hath been 
given on either of the above mentioned ſtatutes of x Will. & 
Mar. or 12 Ann. However, the expoſitions which were made 
on 3 Jac. 1. ſeeming to be for the moſt part applicable to 
theſe latter ſtatutes alſo, I ſhall take notice of the principal 
of them; as, | 
| Se. 9. Fit, That where a preſentment is pro hac vice 11 Co. 47, 68. 
veſted in the univerſity by reaſon of the patron's being a Comyns 182. 


Popiſh recuſant at the time when the church became void, it 79 Co. 57+ 
ſhall not be diveſted again by his conforming himſelf to the 
church, or by his death. | 


Sed. 10. Se:ondly, That ſuch a patron is only diſabled 
to preſent, and that he continues patron as to all Mo pur- ug 


poſes, and therefore that he ſhall confirm the leaſes of the 
incumbent, &c, 


Sec. 


os 


1 Jon. 19, 20. 


1 Jon. 20, 21, 
& c. 

Hob. 126, 127. 
Moor 872. 


: Vide ch. 13. 
ſ. 2» 


4 Comm. 115, 


See 3&4 Ed. 
6. c. 10, 
13 Eliz. c. 2. 


Or OFFENCES IN PROMOTING, &c. Bk. I; 


Sen. 11. Thirdy, That ſuch a perſon by being diſabled 
to grant an avoidance, is no way hindered from granting the 
advowſon itſelf in fee, or for life or years, bona fide, and for 


good conſideration. 496 30 „ 

$2. 12. Fourthly, That if an advowſon or avoidance be- 
longing to ſuch a perſon come into the king's hands, by rea- 
ſon of an 'outlawry, or conviction of recuſancy, &c, the 
king, and not the univerſity, ſhall preſent, _ | 


$22. 13. As to the firſt of the above mentioned reſtraints, 


- viz. that which relates to the keeping ſchool, it is enacted 


by the ſaid ſtatute of 11 & 12 Will. 3. C--4- ſ. 3. © That if 
« any Papiſt, or perſon making profeſſion of the Popiſh re- 
« ligion, ſhall be convict of keeping ſchool, or taking upon 
ce themſelves the education or government, or boarding of 
« youth in any place within this realm, or the dominions 
« thereunto belonging, they ſhall be adjudged to perpetual 
« impriſonment.” | | + 

+ But this clauſe is repealed by 18 Geo. 3. c. 60. provided 
the party ſhall take and ſubſcribe the oath therein recited, be- 
fore he ſhall have been apprehended or any proſecution com- 
menced againſt him. 


* 


Sect. 14. As to the ſecond of the above mentioned re- 
ſtraints, viz. that which relates to the power of a Popiſh pa- 
rent over his Proteſtant child, it is enacted by the/ſaid ſtatute 
of 11 & 12 Will. 3. c. 4. * That if any Popiſh parent, in 
< order to compel a Proteſtant child to a change of religion, 
& ſhall refuſe to allow ſuch child a ſufficient maintenance, 
„ ſuitable to the degree and ability of ſuch parent, and to 
the age and education of ſuch child, the Lord Chancellor 
„ upon complaint may make ſuch order therein, as ſhall be 
« agreeable to the intent of the ſaid act.“ | 


Sea. 15. The third offence of this kind, viz. that of 
ſelling or buying Popiſh books, depends upon 3 Jac. 1. c. 5. 
. 25. by which it is enacted, « That no perſon ſhall bring 
from beyond the ſeas, nor ſhall print, buy, or fell any 
« Popiſh primer, ladies pſalters, manuals, roſaries, Popiſh 
catechiſms, miſſals, breviaries, portals, legends and lives 
* of ſaints, containing ſuperſtitious matter, printed or 
< written in any language whatſoever, nor any other ſuper- 
< ſtitious books printed or written in the Engliſh tongue; on 
pain of forfeiting forty ſhillings for every book, &c, and 
the books to be burnt.” YA | 


CHAP. 


— 


CHAP TER THE SIXTEENTH... 

Or OFFENCES acAinsT THE ESTABLISHED 
CHURCH AY PROTESTANT DIS- 
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BSTINATE nonconformiſts were compellable by 31 2 Burn. E. L. 

Eliz. c. 1. to abjure the realm, and were alſo ſubject to all — Fla * 
the penalties mentioned in the tenth and eleventh chapters of this 2 June. 225, 
book; and difſenters were farther reſtrained by 17 Charles the 233, 234 
Second, chapter 2. and 22 Charles 2. ch. 1.—But at this day 
by 1 William & Mary c. 18, ſ. 2. All perſons diſſenting from 
« the church,” except papiſts, and thoſe who ſhall in preaching 
or writing deny the doctrine of the Trinity © are exempted 
„ from all penal laws relating to religion,” except the 
twenty-fifth of Charles the Second, chap. 2, by which all 
officers of truſt are bound to receive the ſacrament according 
to the uſage of the church of England, and alſo to take the 
oaths of allegiance and ſupremacy, and the teſt , and alſo ex- 
cept 30 Charles 2. ſt. 2. c. 1. by which the members of both | 
houſes of parliament, and all the king's ſworn ſervants (4) ( This clante 
are bound to make a declaration againſt tranſubſtantiation racing wo b. 
and the invocation of ſaints, and the ſacrifice of the mals, mp, wertes 
* provided ſuch diſſenters take the oath of allegiance and b, pe ron th 
«© ſupremacy, and make the ſaid declaration againſt tranſub- . 31. 
„ ſtantiation, &c. and come to ſome congregation for religi- * 
« ous worſhip, in ſome place regiſtered (1) either in tne 


* biſhop's court or at Seſſions, the doors whereof ſhall be 
« neither locked, barred, nor bolted.” 


Vide ſup. ch. 8. 


(1) In regiftering the certificate, the juſtices are merely miniſterial, and if perfons reforting to 
any ſuch meeting houſe, do not bring themſelves within this act, ſuck tegiſtring will not protect 
them from the penalties of the law. 1 Black. 606.— Nor doth this act extend to all perſons who 
Mall think fit ro ſtile themſelves prateſtant diſſenters. 3 Burn. E. L. 179. therefore if a man be 
a proleſſed churchman, and only ſometimes go tv meetings, the toleration act wilt nor excuie 
him. 6 Mod. 190. A miniſter alſo, exercifing bis functions, wittout being licenced by the 
biſhop, Lin4wood 288. in a chapel of eale, according to the 1ites of the church of England, is not 


within the act, for by Lord Hardwicke, it was made to protect tender conſciences from penalties, 


and to extend it to thoſe of the church who act contrary to its rules and diſcipline; would lntroduse 
an endlels confuſion. 2 Ark. 493. | 


4 S, 2. "Alſo by ſection 8, 9, 10, 11, 12. © Difſenting 
teachers are tolerated, if they take the ſaid oaths, &c. at the 
Y General or Quarter - Seſſions to be held for the place where 
1 ſuch perſons live, and ſubſcribe the thirty - nine articles of the 
& church of England, except thoſe few ſcrupled ones con- 

cerning Church-government and infant-baptiſm,” And 


by 


As to Quakers 
Vide 8 Geo. 1. 
C. 6. and 22 
Geo. 2. c. 46. 
. 36. 


3 Lev. 376. 
Gibſ. 519. 
Sed vide the 
marriage act. 
26 Geo. 2. 


c. 33. Infra. 


Or OFFENCES Af THE EsrAnLisHrA Bk. 7. 


6 by 10 Anne c. 2. f. 3, 8, 9. They may qualify themſelves, 


« as well during a proſecution upon any penal ſtatute, as be- 
« fore, and being qualified in one county may officiate in 
c another, upon producing 2 certificate, and ng the ſaid 
ce oaths, &c. if required.“ | 5 

Seft. 3. Allo by the ſaid ſtatute of 1 William and Mary 
. 13, 14, 15. Thoſe who ſcruple the taking of any oath, 
are within the like indulgence, provided they ſubſcribe the 
aforeſaid declaration, and alſo a declaratiog of fidelity to the 
king, and againſt the depoſing doctrine and papal ſupremacy ; 
and alſo profeſs their faith in God the Father, and Jeſus 
Chriſt his eternal Son, the true God, and the Holy Spirit, 
one God for evermore ; and acknowledge the holy ſcrip- 
tures of the old and new teſtament to be given by divine 
inſpiration, | | | | 

Sect. 4. Since this ſtatute a prohibition lies to the ſpiritual 
court proceeding againſt perſons for incontinency, who 
have been married in a licenſed conventicle. | 

+ Seft. 5. And by 19 Geo. 3. c. 44. which declares the 
1 Will. and Mar. c. 18. to be a public act, “ every perſon 
„ diflenting from the church of England, in holy orders, or 


« pretended holy orders, or pretending to holy orders, be- 


« ing a preacher or teacher of any congregation of diſſenting 
© proteſtants, who, if he ſcruple to declare and ſubſcribe as 
* aforeſaid, ſhall take the oaths, and me and ſubſcribe the 


declaration againſt popery required by the ſaid act of 


« 1 Will. & Mary, to be taken, made and ſubſcribed. by 
“ proteſtant diſſenting miniſters, and ſhall alſo make and 
* ſubſcribe a declaration in the words following A. B. do 
© ſolemnly declare, in the preſence of Almighty Gad, that I am a 
* chriſtian, and a proteſtant, and as ſuch that I believe that the ſcrip- 
* tures of the old and new teſtament, as commonly received among 
* proteſt.int churches, do contain the revealed will of God; and that 
* 1 do receive the ſame as the rule of my doctrine and practice ſhall 
be, and every ſuch. perſon is hereby declared to be, intitled 
to all the exemptions, benefits, privileges and advantages 
of 1 Will. & Mary c. 18. and 10 Anne c. 2. andthe juſ- 
tices of the peace at the General Seſſions of the peace, 
where any proteſtant diſſenting miniſter ſhall live, are re- 
quired to adminiſter the laſt mentioned declaration to ſuch 
miniſter, up9n his offering himſelf to make and ſubſcribe 
the ſame.” And it is further enacted, © that no proteſtant 
diſſenter ſo qualified as aforeſaid, ſhall be proſecuted for 
teaching and inſtructing youth, as a tutor or ſch6olmaſter, 
in any caſe whatſoever,” —provided always “ that this qua- 
lification ſhall not intitle ſuch diſſenters to obtain or hold, 
the maſterſhip of any college or ſchool of royal founda- 
ation, or of any other endowed college or ſchool for the 
© education of youth, unleſs founded ſince 1 Will, & Mary 


for 


* , 


Ch. 16. CHURCH, BY PROTESTANT DISSENTERS. 49] 


te for the immediate uſe and denefit of proteſtant diſſen- 
<«< ters.” (a). | $5 


2) The law ſo far favours diſſenters, as to permit the eſtablichment of charities for the ſupport 6 A 
their miniſters 2 Vezey 273. Burr. 1267. and they are exempted by this act ſ. 11. from ſerving upon 
juries, and uron county, ward, or pariſh offices. And by 19 Geo, 3. c. 44. from ſerving in the 
militia under 2 Oro. 3. 6. 20. The King's bench alſo will grant protection to a proteſtant difſents 
ing miniſter by mandamus. Burr. 1265. By information alſo for the diſturbance of his congrega- 
tion. Gib. 304. 1 Mod. 168—And to deſtroy any religious meeting-houſe regiſtered according to 
the toleration act is felopy without clergy» And the hundred made liable to the damages 
1 Geo. 1. ſt. 2. c. 5. L. Ray, 125. But no marriage can be celebrated, but in ſome church or 
chapel where banns have uſually been publiſhed } unleſs the parties are Jews or * 26 Geo. 
2. c. 33.— And by Lord Mansfield. all the conſequences of the act of toleration ought to be purſued 
with the greateſt liberality in eaſe of the ſcrupulous conſcientes of diſſenters z guarding at the 
ſame time againſt any prejudice that may ariſe to the reſt of the king's ſubjects from this indul- 
gence and protection Cowp. 388, 393. 4 Comm. 32.— Reſpecting meeting · houſes In Scotland. 
Vide 10 Anne c. 7. 19 Geo. a. c. 38. 21 Geo. 2, c. 34. 


CHAPTER THE SEVENTEENTH, 


Or HIGH TREASON, 


| 


F Offences more immediately againſt many ſome are 
more immediately againſt the king, others more im- Prin P. L. 116. 
mediately againſt the ſubject. —Offences more immediately 
againſt the king are either capital or not capital. The 


capital offences of this nature are either high treaſon or 
felonies. 


Secd. 1. And Firſt, Of high treaſon; concerning which, 1 
before 25 Edw. 3. c. 2. there was great diverſity of opinions, 22 Af. 29. 
and many offences were taken to be included in it, beſides 30 Aff. 19. 
thoſe expreſſed in the ſaid ſtatute ; as the killing of the king's e 8 
father, brother or, even of his meſſenger; producing the to 130. 
pope's bull of excommunication, and pleading it in diſability ; * Hale 26. w B74 
refuſing to accuſe a man in the king's courts, and ſummoning 
him to appear, and defend himſelf before a foreign prince; and 
other ſuch like acts tending to diminiſh the royal dignity of the 
crown. 

Sec. 2. But all treaſons were ſettled by the ſaid ſtatute of Plow. 86. 

25 Edw. 3. c. 2. which, by 1 Mary, ſeſſ. 1. e. 1. was rein- 3g%* . . 
forced, and again made the only ſtandard of treaſon; and . 

all ſtatutes between the ſaid ſtatutes of 25 Edw. 3. and 1 

Mary, which made any offences high or petit treaſon, or miſpri- 

ſion of treaſon, are abrogated. So that no offence is, at this 

day, to be eſteemed high treaſon, unleſs it be either declared 

to be tuch by the faid ſtatute of 25 Edw. 3. or made ſuch 

by ſome ſtatute fince the firſt of Mary. 


And therefore I ſhall conſider, Firſt, Such offences as are 
high treaſon within the ſaid ſtatute of 25 Edw. 3. or other 


Vor. J. ſtatutes 


{ 


* 


1 Hale 37. 
zum. 17. 


1H. 4. C. Io. 

Kely 20. 

— 1. 6. 113. 
Co. 28. 

Dyer 98. 298. 

128. 332. 

B. Trea. I, 25 


- 2» 7.9. 11. 13. 


16. 19. 24+ 27. 


32. 

Co. Pla. 360. 
3 Co. 2. 10. 
4 Co. 57. 

7 Co. 33. 

13 Co. 54+ 
Save 4+ 


ſtatutes grounded thereon, and explaining the ſame.—Second- 
ly, Such as are made high treaſon by ſubſequent ſtatutes. 


And Firſt, By the ſaid ſtatute of 25 Edw. 3. there are four 


kinds of high treaſon. Firft, That which immediately concerns 
the king, his wife, or children. Secondly, That which 
concerns his office in the adminiſtration of juſtice. Thirdly, 
That which concerns his ſeal. Fourthly, That which con- 
cerns his coin—And theſe three laſt are called interpretative 
treaſons. 

Seat. 3. That of the firſt kind is thus declared by the 
following words of the ſaid ſtatute of 25 Edw. 3. Whereas 
„ divers opinions have been before this time, in what caſe 

treaſon ſhall be ſaid, and in what not, the king, at the re- 

queſt of the lords and of the commons, hath made a de- 
claration in the manner as hereafter followeth ; that is to 
to ſay, When a man doth compaſs or imagine the death of 
our lord the king. —Or ot my lady his queen, — Or of their 
eldeſt ſon and heir;—Or if a man do violate the king's 
companion,—Or the king's eldeſt daughter unmarried ; — 

Or the wife of the king's eldeſt ſon and heir; —Or if a 

man do levy war againſt our lord the king in his realm,— 

Or be adherent to the king's enemies in his realm, giving 

them aid and comfort in the realm or elſewhere, —and thereof 


be provably attainted of open deed by the people of their 
condition.“ 5 | 


For the explication of which 1 ſhall conſider, Firſt, The 
branch relating to the king and his relations. Secondly, 
That concerning the levying of war, and adhering to the 


king's enemies, &c. Thirdly, That concerning an overt act. 


Kellw. 18 1. &c. 
8 Inſt. 4 8. 


Calvin's caſe 6. 
4 Comm. 29. 


Sum. 47» 
Bac. Max. 56. 
5 Bac. Ab. 112. 


(a) B. Trea. 32. 


3 Inſt. 5. 11. 
Co. Lit. 129. 
Sum. 10. 15. 
1 Hale 96.— 
100. 

0 St. Tr. 27%. 
6 St. Tr. 87. 


1 
, 
5 
Fi 
4 
nnn —— 


As to the branch relating to the king and his relations, I 
ſhall conſider the following particulars: x. Who may be 
guilty? 2. What is the import of the words, © Compaſs or 
imagine the king's death?” 3. Who is a king within the act? 


4. What is the extent of the clauſe concerning the king's re- 
lations ? | 


Sef?. 4. As to the firſt point, viz, Who may be guilty ? 


I ſhall take it for granted at this day, That all ſubjects of 


the age of diſcretion, and of ſane memory, whether they be 


eccleſiaſtical or temporal, men or women, are included within 


thoſe general words When a man doth compaſs, &c.” 


Se. 5. Alſo it ſeems clear, that the ſubjects of a foreign 
prince coming into England, and living under the protec- 
tion of our king, may, in reſpect of that local ligeance which: 
they owe to him, be guilty of high treaſon (a), and indicted 
that they, contra dominum regem, (the words naturalem domi- 
num ſuum being omitted) did compaſs, &c. contra hgeantie - 


ſuæ 


Ch. 17. Or HIGH TREASON, 


ſue debitum (b). And it is ſaid, that even an ambaſſador 
committing a treaſon again the king's life, may be con- 
demned and executed here, and that for other treaſons he 
ſhall be ſent home.—And it hath been holden, that there 1s 
no need of the words contra ligeantiæ ſue debitum in an indict- 
ment for a treaſon, which is made ſuch by ſtatute, and is not 
' a treaſon in its own nature. And that there is no neceſſity 
for the words contra ligeum ſupremum dominum ſuum in any 
indictment of treaſon. | 


Std. 6. But it ſeemeth that aliens, who in an hoſtile 
manner invade the kingdom, whether their king were at war 
or peace with ours, and whether they come by themſelves or 
in company with Engliſh traitors, cannot be puniſhed 
traitors, but ſhall be dealt with by martial law. 1 25 


Sect. 7. It hath been reſolved, That one born a natural 
ſubje& is bound to ſuch an inſeparable allegiance to our king, 
that howſoever he may endeavour to renounce it, and tranſ- 
fer his ſubjection from his natural to a foreign prince, yet if he 
practiſe what in any other ſubject would amount to high 
treaſon, he ſhall ſuffer as a traitor. 


Set. 8. As to the ſecond point, viz. the import of the 
words Compaſs or imagine the king's death.” Since the 
ſaid ſtatute theſe words have been ſo ſtrictly followed, that 
where a king has been actually murdered, yet not the killing 
him, but the compaſſing his death has in the indictment 
been laid as the treaſon, and the killing as an overt act 
thereof, 5 

ect. 9. And ſuch compaſſing the king's death may be 
manifeſted not only by overt acts of a direct conſpiracy to 
take away his life, but alſo by ſuch as ſhew ſuch a deſign, 
as cannot be executed without the apparent peril thereof; 
as by (c) writing letters to a foreign prince, inciting'him to 
invade the realm ; or aſſembling men together in order to (4) 
impriſon or (e) depoſe the king, or to (7) compel him by 
force to yield to certain demands, or to levy war againſt his 
(g) perſon. 


= 


(5) Dyer 145+ 
ob 271. þ 
Salk. 631. 3 0 
Carth. 319. : 
Skin. 360. 425» 
Foſ. I 187. 

L. Ray, Is 
416 

4 «I 3 . 
7 Co. 6. hs 
12 Mod. 51. 


95. 1 Hale. 59. 


B. Trea. 1, 32. 
3 Inſt. 11. 

Con. Daliſ. 32. 
7 Co. Rep. 6. 

5 Bac. Ab. 112, 
5 St. Tr. 23. 


Dy. 300. 298. 
Co. Lit. 129. 
Foſ. 70. 184. 
1 Hale 68. 96. 


Kely. 8. 

1 Hale 107» 
119—167. 
Prin. P. L. 123. 
Foſ. 193. 196. 
3 Inſt. 12. 


(c) Dyer 298, 
urr, 646. 
Sum. 11. 

1 St. Tr. 199. 
206. 

2 Vern. 318. 
3 Inſt. *. a 

4 St. Tr. 406. 
1 Hale 120. 

(4) 3 Inf. 6, 
12. 38. 

(e) Kely 20, 


21. 22. Qu. B. Trea. 24. (F) 11 Mods 323 Moor, 621. (g) Kely 14, 15. 17. 20, 21. 


L508 6. 12. 38. Kely 20, 21, 22, 
dor 621, Kely 14, 15+ 20, 21. 


(1). Every thing wilfully and deliberately deſigned, or attempted to be done, 


life of majeity may be endangered, is an act of compaſſing his death. Foſ. 1 


commences only when ſome meaſure ſhall appear to have been taken, to etfect 


purpoſe, Prin. P. L. 121. 1 Hale 119. Kely. 17, 


Sef7. 10. But it is poſſible that it may not be proved by 
an act, which directly cauſes the king's death; as the glanc- 
ing of an arrow did that of William Rufus, proving fatal 

merely through an unfortunate accident, and being accom- 
panied with no unlawful 3 

2 


Sea. 


Yet this was made a query in B. Trea. 24. 11 Mod, 322. | 


whereby the 


95. but the guilt 
vate the guilty 


3 Iaſt. 6. 
1 Hale 307, 


52 


Sum. 12. 

3 Inſt. 7. 

9 Ed.“ 4 Is 

1 Hale 101. &c. 
Foſt. 188. 400. 
4 Comm. 77. 


1 Hale 61, 102, 
103. 

Sum. 12. 

Stow, Ann. 
418. 

Foſ. 398. 186. 
9 Ed. 4. 1. 

B. Treaſ. 10, 32. 
3 Inſt. 7. 

Dalt. 223. 


9 Ed. 4. 1, 2. 
B. Judg. 42. 

C. of Par. 22. 
Patents 21. 
Denizen z. 
Exempt 4. 
Judg. 42. F. 
All, 29. Deniz. 


Or HIGH TREASON. Bk. . 


$22. 11. As to the third point, viz. Who is a king within 
this act? It ſeems agreed, that every king for the time being, 
in actual poſſeſſion of the crown is a king, within the meaning 
of this ſtatute. For there is a neceſſity that the realm ſhould 
have a king, by whom and in whoſe name the laws ſhall be 
adminiſtered ; and the king in poſſeſſion being the only perſon, 
who either doth or can adminiſter thoſe laws, muſt be the 
only perſon who has a right to that obedience, which is due 
to him who adminiſters thoſe laws; and ſince by virtue there- 
of he ſecures to us the ſafety of our lives, liberties, and 
properties, and all other advantages of government, he may 
juſtly claim returns of duty, allegiance, and ſubjection. 


$22. 12. And this plainly appears even by the prevailing 
opinions in the time of king Edward the Fourth, in whoſe 
reign the diſtinction between a king de jure and de facio ſeems 
firſt to have begun; and yet it was then laid down as a 
principle, and taken for granted in the arguments of Bagot's 
caſe, that a treaſon againſt Henry the Sixth, while he was 
king in compaſſing his death, was puniſhable afterward Ed- 
ward the Fourth came to the crown, from which it follows 
that allegiance was allowed to have been due to Henry the 
Sixth while he was king, becauſe every indictment of treaſon 
mult lay the offence, contra ligeantiæ debitum. | 

Sect. 13. It was alſo ſettled, That all judicial acts, done by 
Henry the Sixth while he was king, and alſo all pardons of 
felony and charters of denization granted by him, were valid ; 
but that a pardon made by Edward the Fourth, before he was 
actually king, was void, even after he came to the crown, 
1. 9 Ed. 4. 1, 2. 11. 9 Ed. 4. 2. ; | 


Se. 14. And by the 11 Hen. 7. c. 1. it is declared 


That all ſubjects are bound by their allegiance to ſerve their 


prince and ſovereign lord for the time being, in his wars, 
for the defence of him and his land againſt every rebellion, 
power, and might reared againſt him, &c. and that it is 
againſt all laws, reaſon, and good. conſcience, that they 
ſhould loſe or forfeit any thing for ſo doing,” and it is 
enacted, © That from thenceforth no perſon that attend on 
* the king for the time being, and do him true and faithful 


K allegiance in his wars, within the realm or without, ſhall 
for the ſaid deed and true duty of aliegiance be convict of 


Foſter 399. 
Cuſ. de Not- 
mand. 13. 
Fleta. b. 3. c. 
16. f. 22. 


4 Comm. 77. 
Folter 138, 


„ any offence,” | 

Set. 15. From hence it clearly follows: Firſt, That 
every king for the time being has a right to the people's alle- 
glance, becauſe they are bound thereby to defend him in his 
wars againſt every power whatſoever, 


Sect. 16. Secondly, That one out of poſſeſſion is ſo far 
from having any right to our allegiance by virtue of any other 
title, which he may fet up againſt the king in being, that we 
are bound by the duty of our allegiance to reſiſt him. 


Seck. 


Ch. 17. 


$24. 17. It is true indeed, that after the reſtoration of 
king Charles the Second, it was reſolved, that all thoſe who 
acted againſt, and kept him out of poſſeſſion, in obedience to 
the powers then in being, were traitors, 5 | 

$:4. 18. But it ought to be conſidered, that it was firſt 
reſolved by the ſame judges, that king Charles the Second was 
king de facto as well as de jure, from his father's death; and it 
is apparent, that no other perſon was in polleflion of any ſo- 
vereign power known to our laws. 

Sedt. 19. 


Or HIGH TREASON. 


However, it is a general unconteſted rule, that 
upon the death of a king in actual poſſeſſion of the crown, his 
heir is a king within the act before his coronation, For with- 
out a king to execute the laws, juſtice muſt fail; and there- 
fore itis a maxim, that the king never dies, 


Sect. 20. A titular king, as the huſband of a queen reg- 
nant, ſeems to be within the words, yet it is clearly not 
within the meaning of this law; and ? conver/o, a queen reg- 
nant is not within the ſtrict words, and yet ſhe is undoubtedly 


OY 


Foſter 402. 
Kely. 14» 


Kely 14, 15. 
1 Keb. 315. 
Foſter 103. 

1 Keb. 454. 
4 Comm. 77. 


3iInſt 7. 
Sum. 12. 


I Hale G1. 102. 
Foſ. 188. 189. 


1 Hale 102. 
106. 

1 Mar. ſt. 3 
Co I, 

Sam. 12. 


within the meaning; for by the words, „Our lord the king,” CHD 76. 
is meant any perſon inveſted with the regal power. n | 


Sect. 21. By 1 Will, and Mar. ſeſſ. 2. c. 2. ſ. 9. Every 
perſon that ſhall be reconciled to, or hold communion 
with, the church of Rome, or profeſs the Popiſh religion, 
or marry a Papiſt, ſhall be excluded, and be for ever un- 
capable to inherit, poſſeſs, or enjoy the crown of this 
realm, &. And in every ſuch caſe the people of this 
realm are abſolved from their allegiance, &c.” . 


Sect. 22. As to the ſourth point, viz. The extent of the 
clauſe concerning the king's relations, It to be obſerved, — 
Firſt, That no queen or princeſs dowager is any way within 
the purview of it. Secondly, That if the companion (by 
which word is meant the wife) of the king or prince, conſent 
to an adulterer, the is no leſs guilty of high treaſon than he. 
Thirdly, That under the words “ Their eldeſt ſon and heir,” 
the ſon of a queen regnant is included, and allo the ſecond fon 
after the death of the firſt, and perhaps allo a collateral heir 
apparent, eſpecially if he be declared ſuch by parliament. 
(3). | 


Hale 1245 Se. 
Britt c. 22. 

3 Inſt. 2. 8. 
Sum. 12. 

4 Comm. 81. 


(2) A queen, divorced a winculs matrimonii, is not within this ſtatute, 1 Hale 1243 nor is the 


wife of a king's ſecond ſon, although her iſſue would ſucceed to the throne in preference to the 
iſſue of the eldeſt daughter; neither duth it ſeem treaſon to violate the eldeſt daughter, that hath 
been married, ſuch violation not being within the letter, though within the reaſon of the ſtatute 
Prin. P. L. 124, 125.—The king's eldeſt daughter, if he has no ſon, is neither within the worcs 
nor the meaning of ** the king's eldeſt ſon,” for a ſon may poſſibly be born. It is therefore uſual 
for the legiſlature to provide for this caſe, 1 Hale 127. And both Coke and Hale are of opinion 
that a collateral heir apparent is not within the ſtatute until he is ſo declared by parliament 3. 
Inſt. 9. But a ſecond daughter, the eldeſt being dend, is within the words, „ the king's eldeſt 
% davzhter unmarricd,” 1 Hale 128. Foſter's firſt Ditcourſe, 


E 3 And 


t : or HIGH TREASON. Br. 2. 


1 Hale 137. And now we are come to the Second general branch of this 
Toter 708. kind of high treaſon, viz. That concerning the levying of 
war, Sc. and adhering to the king's enemies, &c. In 
treating whereof J ſhall conſider, Firſt, What acts ſhall be 
| ſaid to amount to a levying of war againſt the king. Se- 
condly, What ſhall be ſaid to be an adherence to the king's 

enemies. | 3 | 
Foſter 195. $e2. 23. As to the firſt point, it is to be obſerved, that 
not only thoſe who tireAly tebe] againſt the king, and take 
up arms in order to dethrone him, but alſo in many other 
caſes, thoſe who in a violent and forcible manner withſtand 
his lawful authority, or endeavour to reform his government, 

are ſaid to levy war againſt him; and therefore, 


Foſ. 13, 14. $27. 24. Thoſe that hold a fort or caſtle againſt the king's 


oe 219+ forces, or keep together armed numbers of men againſt the 


B. Tres. 24. King's expreſs command, have been adjudged to levy war 
Dalt. c. 89. againſt him.—But thoſe who join themſelves to rebels, &c. 
. 68 for fear of death, and retire as ſoon as they dare, ſeem to be 


146. 296. 16 . , 
169. ' no way guilty of this offence (3). 
Moor 621. g 


Sum. 14. 2 And. 5. Kely. 75. 9 St. Tr. 57. 566, Salk. 635. 


(3) The apprehenſion of injury to property either real or perſonal, of whatever extent, or how · 
ever enormous or impending it may be, will not extenuate the guilt of this offence; for every 
arttul leader of a rebellion might eaſily contrive to furniſh his followers with this excuſe. 8 St. 
Tr. 56. 4 Comm. 30. 83. The juſt apprehenſion of immediate death, derived from a ſerious force 
upon the perſon of the offender, and continued in ſuch a manner throughout the period of ſubjec- 
tion, that the traitor could not attempt an ecſape with probability of ſucceſs, is the true and only 
circumſtance that will extinguiſh the guilt, and avoid the puniſhment of conſtrained treaſon. 9 St. 
Tr. 566.— And this plea has been very ſtrictiy conſtrued z for the officer who commanded at the 
execution of Charles the Firſt, alledged in vain upon his defence, that he had ated by the com- 
mand of ſup-riors whoſe power compelled him to obey. 1 Hale 50. Kely 13. And certainly it is 
not for private individuals, miſguided by ignorance or heated by faction, to determine the proper 
moment of reſiſtance, Prin. P. L. 131—But whether force or no force; how long that force continued, 


with every ci:cumſtance tending to ſhew the praQicability of an eſcape are tacts for the conſideration 
of a jury. Fol, 14 216. 1 k 


C 3 Sect. 25. Thoſe alſo who make an inſurrection in order to 
Mocr 621, redreſs a publick grievance, whether it be a real or pretended 
C. Car. 533, one, and of their own authority attempt with force to redreſs 
. Bet it, are ſaid to levy war againſt the king, although they have 


2 And. 4, 3 no direct deſign againſt his perſon, inaſmuch as they inſolently 

invade his prerogative, by attempting to do that by private 
1 authority, which he by publick juſtice ought to do, which 
Kely. 76. manifeſtly tends to a downright rebellion; as where great num- 


2 wilf. 305. bers by force atte ; 
$ St, Te. 289. y tempt to remove certain perſons from the 


. king or to lay violent hands on a privy counſellor; or to re- 
21. 211. venge themſelves againſt a magiſtrate for executing his office ; 
Poazl. 510. 8 * 


or to bring down the price of victuals; or to reform the law 
or religion; or to pull down all bawdy-houſes; or to remove 
all incloſures in general, &c. (4) But where a number of men 


(4) An attempt by intimidation and violence to force th : . 
againit che king and high treaſon, Lord Mansfield, Dougl. — peal of a law, is a levying of war 


riſe 


riſe to remove a grievance to their private intereſt, as to pull 

down a particular incloſure intrenching upon their common, 

Ke. they are only rioters. 5 

Sect. 20. In a ſpecial verdict, not only thoſe who are ex- f ale 136, 

preſsly found to have been aiding and aſſiſting a rebellious * 338. 
inſurre&ion, but perhaps alſo thoſe who are only found to 3 And. 66. 
have ated in the execution of the intended violence, or to * 2 
have attended the principal offender from the beginning, — 3 
though they be not found to have known the deſign of the Kely. 75. 79. 
riſing, ſhall be adjudged guilty of high treaſon, * But thoſe rae en 
who are found only to have ſuddenly joined with them in the 1585. RO 
ſtreets, and to have flung up their hats and hallowed with them, I Black. 47. 
are guilty of no greater offence than a riot at moſt, 

Sec. 25. However it is certain, that a bare conſpiracy to levy le 137. 
ſuch a war cannot amount to treaſon, unleſs it be actually pair. 14, 1 5. 
levied. Vet it hath been reſolved, that a conſpiracy (5) to levy 4 St. Tr. 63, 
war againſt the king's perſon may be alledged as an overt act 33. ae 
of compalling his death, and that in all caſes, if the treaſon Dyer gs. 4 
be actually compleated, the conſpirators, &c. are traitors as Feh- 19, 20. 
much as the actors; and (a) that there may be a levying of _ ox; 
war, where there is no actual fighting. | 3 Inſt. 9. 14. 


| (4) Salk. 635. 
3 Inſt. 11. 1 Hale 165, to 169. Sum. 14. 115. Daliſ. 89, 224+ 2 Ven. 31. 315, 316. 5 Bac, 
Ab. 117. Foſter 342. Prin. P. | FR 122. 10 Mod. 322. 


(5) By 13 Eliz. and 13 Car. 2. conſpiracies to levy war were declared high treaſon; and ſeveral 


judgments were given upon thoſe ſtatutes ; but they both expired with the reigns they were deſigned 
to protect. Foit. 213. 


Sef. 28. As to the ſecond point, viz. what ſhall be ſaid (5) any 634- 


to be an adherence to the 3 enemies, &c. this is explained er Goth 


3 a Vent. I'S. 
by the words ſubſequent, © Giving aid and comfort to them; 48t. 8 


from which it appears, that any aſſiſtance given to aliens in &. 4 

open hoſtility againſt the king, as by ſurrendering a caſtle of ()'4 886 
the king's to them for reward, or ſelling them arms, &c. or J. 12, 13. 
aſſiſting (6) the king's enemies againſt his allies, or cruiſing 22 
in a ſhip with enemies to the intent to deſtroy the king's ſub- 7 oY 
jets is clearly within this branch. But there is no neceſſity, Sum. 13. 
expreſsly to alledge, that ſuch adherence (e) was againſt the 113 big 
king, for it is apparent; (6) yet the ſpecial manner of adherence Fol. 197. 220. 
muſt be ſet forth. And it is ſaid, that the ſuccouring a rebel 4 Comm. 82. 
fled into another realm is not within the ſtatute, becauſe a 

rebel is not properly an enemy,” and the ſtatute is taken 
ſtrictly. 6 N 


(6) Although the ſolemnity of a previgus denunciation of war is not always neceſſary or expe- 
dient. Bynkerſhoek, p. 1. Vet it is neceſſary to aver, in proceedings on this clauſe of the act. 
that the perſons adhered to, were the king's enemies, 2 Ventris 316, which fact may be evidenced 
dy its public notoriety. Prin. P. L. 1 * gz 2 & 3 Ann. 2. 20. f. 34. 

a $22, 


4 
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Foſ. 194. 20. $24.29. As to the branch relating to an overt act, I ſhall 
pb *; take it for granted, that ſome overt act muſt. be alledged in 
5 St. Tr. 21. every indictment of high treaſon, in compaſſing the death of 
22. the king, &c. or levying war, or adhering to the king's ene- 
mies; but there hath been ſome queſtion concerning what 
ſhall be ſaid to be ſuch an overt act, as to which I ſhall conſider, 
—PFirſt, What facts amount to ſuch an overt act,—Seeondly, 


Whether any werds be ſufficient. 


10 Mol. 422 Sec. 30. As to the firſt point it ſeems elearly agreed by 
3 Int, 14. all, that conſpiring the king's death, and providing weapons 
Keyl. 22, to effect it, or fending letters to incite others to procure it, 
or actually aſſembling people in order to take the king into their 
power, and all other ſuch like notorious facts, done in pur- 
ſuance of a treaſonable purpoſe againſt the king's perſon, may 
be alledged as overt acts to prove the compaſling his 
death. 
(a) Kely, 14. Sect. 31. It has alſo been adjudged, that the (a) levying 
- war againſt the king's perſon ; or the bare (b) confulting to 
(5) Eely- z, Jevy ſuch war; or meeting together and (c) conſulting the 
3 St Tr. 149. . N 
158, 178, 228. means to deſtroy the king and his government; or (d] aſſem- 
4 St. Tr. 63. bling with others, and procuring them to attempt the king's 
B death; or liſting (e) men in order to depoſe the king; or (7) 
Ruſhw Straf printing treaſonable poſitions, as that the king is accountable 
| _ Trial to the people, and that they ought to take the government into 
(c) Kely. 15. their own hands, &c. or publiſhing a book to prove that (g) 
3 St. Ir. 126. the king's government is antichriſtian and heretical, &c. may 


(9) _ _ be alledged as overt acts to prove the compaſling the king's 

(f) 1 Kely 22. death (7), | 

1 St. Tr. 977. 

5 St. = _ Sup. ſ. 24+ (g) 2 Roll. 89, go. Foſ. 346, 11 Mod. 322. 5 Bag. Ah. 117. 
21. L. 123. 


(7) Soliciting a prince, In amity with the crown, to invade the realm is an overt act of the inten- 
tion to levy war and may be laid as an oveit act of compaſſing the king's death. — And a correſpon- 
dence deſigned to enable the enemy to annoy us or to de end themſelves, although intercepted in its 
firſt progreſs, at the poſt office, is an overt act of both theſe ſpecies of treaſon, Burrow 646. 
10 State Trials Appen. 97- for the treaſon was compleat on the part of the agent thaugh it had not 
the ctiet he intended. Fol, 217, 218. Prin. P. L. 137. | 


2 Roll. 89. Sec. 32. As to the ſecond point, viz. Whether any words 
. are ſuthcient overt acts? It has been holden, That writ- 
of the att. inder ten words in a ſermon or other writing may amount to overt 
of A. S . St. acts of compaſling the king's death, though the ſame neither 
c. 7. private actually were, nor ever were intended to be, preached or 
ads. publiſned. But this opinion ſeems to be over ſevere; for 
. | though it be true, that ſcribere eft agere, yet ſurely it cannot 
with any propriety be ſaid, that to write in ſuch a private 

manner / aperte agere, and it ſeems rigorous to make 


that amount to a malicious deſign againſt the king, which 
| perhaps 


1 * | 
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perhaps was only done by way of amuſement or diver- 
ſion (8). 8 


(8) This is Peachum's caſe. The reporter ſays that many of the judges were of opinion that 
« jt was not treaſon; It therefore weigheth very little; and no great regard hath been paid to it 
ever finte, Foſ. 199. and, if the dark manner be conſidered, in hic the conviction of this innocent 
clergymen was procured, {till leſs regard will be paid to it. Vide Bacon's Letters 111, 117. and 
Hume's Hiſt» | N 


$28. 33. But the great queſtion is, Whether words only - Ls ©. 2. 
ſpoken can amount to an overt act of compaſſing the king's X 114. 2 1. 
death? Which having been queſtioned by ſome great men, 140. 
and denied by others, I dare not be peremptory concern- Sum. 13. 
ing it (9). 


(9) The intentlons of the mind cannot be diſcovered but through the medium of ſome plain and 
unequivocal act; Stamforde therefore inclines to think that a compaſling © attere per parolx, is not 
ſuch a ſufficient overt act, from which an inference of the guilty purpoſe ſhould be drawn. S. P. 
C. 2. Foſter. 202. Lord Coke ſays, that without an overt act words may make a man 'a heretic, 
but cannot make him a traitor, becauſe they are capable of ſuch an endleſs variety of conſtruction, 
that few agree in the ſame opinion concerning them. 3 Inft. 14. 140. Foſter 200. And Lord 
Hale expreſsly ſays, that bare words are not an overt act of treaſon, 1 Hale 111. 323. 


Sell. 34. However it ſeems agreed, that words ſpoken C. Car. 117, 
only in contempt and diſgrace of the king, and not directly 5 o, 
ſhewing any purpoſe to rebel, or any way to hurt his perſon, 
or diſturb his government, as thoſe which charge him with a 
perſonal vice, as drunkenneſs, &c. or a perſonal defect, as 
want of wiſdom or ſteadineſs, &c. ſhall not be ſo far ſtrained 
as to be made overt acts of compaſling his death, &c. 


Sect. 35. Indeed it has been holden, that to affirm that velv. 197. 
another has a better title than the king is high treaſon, be- b Kall. 92 
cauſe it tends to draw people from their allegiance, and to , Black. 37. 
create a matiny, &c. but perhaps this may be queſtioned, be- 
cauſe it cannot certainly appear from ſuch words, whether the 
ſpeaker had a deſign againſt the king's perſon or no? How- 
ever there can be no doubt, but that Tuch diſcourſes are 
highly puniſhable, as great miſdemeanors, and tending to raiſe 
doubts, and diſturb the government. 

Set, 36. All the following words have been adjudged x Roll. 1%. 
high treaſon, “ If king Henry the Eighth will not take back . Ul. 8. 12. 
his wife, he ſhall not be king, but ſhall die.“ —4 Tf the king 125 146. 
will arreſt me for high treaſon I will tab him.“ —* If I knew * 
that Perkin Warbeck was the ſon of Edward the Fourth, 

I would take his part againſt Henry the Seventh.” 

Sect. 37. But however the laws may ftand in relation to Selk. 631. 
ſuch conditional words, or to looſe words ſpoken without re- 2 Ven. 31 f. 
lation to any act, yet it ſeems clear that words joined to an act 3 * 
may explain it, and that words of perſuaſion to kill the king, 1 Hale 115, 


or manifeſting an agreement, or conſultation, or directions to 116. 


1 Roll. 185, 
12 Mod. 72. C. Car. 117. 118. 125. 332,333. 1 Lev, 57. 2 St. Tt, 133. 135. 3 St. Tr. 


295, 1001. 1 Kev. 14, 34. 179. 231. Dalt. 223, 224+ 3 Mod. 53. See the precedent cited 
C. Car, 118. Folter 202; ; 


that 


© 


on 


a Os HIGH TREASON. Bk. 2. 


that purpoſe, are ſufficient overt acts of compaſſing his death. 
And it hath been ftrongly holden, that any deliberate words, 
which ſhew a direct purpoſe againſt the king's life, as theſe, 
« If I meet the king I will kill him,” being ſpoken maturely 
and adviſedly, are ſufficient overt acts of compaſling or ima- 
gining his death, (10) | * 

(10) It is ſaid, Kelynge 13, that in an indictment for “ compaſſing the king's death” words may 
be laid as an overt act of that ſpecies of treaſon, yet Croghan's Caſe, Cro. Car. 333. which he cites as 
a precedent for this doctrine, is ſaid, by Mr. Juſtice Foſter, 203. by no means to warrant the con- 
cluſion, becauſe though the words above mentioned were laid in that indictmeat, yet it further 
charged, that the ſpeaker actually came into England for the purpoſe of killing the king. 1 Hale 


116.---And *t has been laid down on more occaſions than one, ſince the Revolution, that looſe 
words, not relative to any act or deſign are not overt acts of treaſon, 4 St. Tr. 581, 645. 


x Black. Rep. 37 


Yelv. 107.197. Seti. 38. And ſince the compaſſing or imagining of the 
C. 2 276. king's death is the treaſon, and words be the moſt natural 
Hort. ” means of expreſſing the imagination of the heart, why ſhould 
Winch. 124. they not be good evidence of it? Beſides, it has been often 
1 Bulſt. 148, adjudged, That falſely to charge a man with ſpeaking treaſon 


— is actionable, which could not be, if no words could amount 


1 Roll. 444. 

Foſter 202, 203, to treaſon, as in the arguments of thoſe caſes it is clearly 

„ holden that they may, and not ſo much as made a queſ- 
tion. 


Se. 39. Beſides it is certain, that before the 25 Edw. 3. 

words might amount to treaſon ; and it is a general rule, 

| that in doubtful caſes the reaſon of the common law ought to 
S. P. C. 2. govern the conſtruction of à ſtatute. Alſo there can be no 
Fol. 215- doubt but that he, who by command or perſuaſion induces 
407 another to commit treaſon, is himſelf a traitor ; (for without 
queſtion by ſuch means he would be acceſſary to a felony ; and 

it is an uncontroverted rule, that whatever will make a man 

an acceſlary in felony, will make him a principal in treaſon) 

and yet he does no act but by words. 

Set. 40. As to Sir Edward Coke's argument from 3 

5 Inſt. 38. Hen. 7. c. 14. which makes the compaſſing the king's death, 
wy prion or that of any of his council, &c. 'by the king's ſervants, 
in notis. felony ; from whence he infers, that in the judgment of this 
parliament, the compaſſing the king's death by bare words 

could not be treaſon before; it may be anſwered, that this 

argument extends as well to the king's ſervants compaſling 

his death by any other act whatever, as to their doing it by 

bare words; for all are equally within the 3 Hen. 7. and 


N yet none will contend, but that the former hath always been 
treaſon. | 
Sun. 13. Se. 41. As to the argument, that compaſling the king's 


ere * death by bare words cannot amount to treaſon, within 25 
3 Inft. 14. Edw. 3. becauſe many late temporary acts of parliament have 
Foſter 201. made it treaſon, which would be needleſs if it were ſo be- 
fore; it may. be anſwered, that the principal end of thoſe 
ſtatutes was to make it treaſon to charge the king with hereſy 
or 


| 
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or ſchiſm, or uſurpation, or to affirm that it was lawful to 
take up arms again him, which the Romaniſts were apt to 
be guilty of at the beginning of the reformation, and it may 
de queſtioned whether theſe be overt acts of high treaſon 
within 25 Edw. 3. 
$8. 42. Indeed it is recited in the preamble of 1 Mary, ſeſſ. 
1. c. 1. That the ſtate of every king conſiſts more aſſuredly 
| in the love of the ſubjects towards their prince, than in the 
dread of laws made with rigorous- pains; and that Jaws 
made for the preſervation of the commonwealth without 
great penalties are more often obeyed and kept, than laws 
made with extreme puniſhments. And in ſpecial ſuch laws 
ſo made, whereby not the ignorant but alſo the learned, 
minding honeſty, are often trapped, yea many times for 
words only, without other fact or deed done or perpetrated; 
and thereupon the queen calls to remembrance, that many, 
ga well honourable perſons, as others of good reputation, 
had then of late, (for words only, without other opinion, 
4, or deed) ſuffered ſhameful death, and exprefles her 
= plcaſure, that the ſeverity of ſuch like extreme dangerous 
Wand painful laws ſhall be aboliſhed.” And then follows the 
enacting clauſe, That from thenceforth none act or offence, 
being by act of parliament or ſtatute made treaſon, petit 
« treaſon, or miſpriſion of treaſon, by words, writing, cy- 
dc phering, deeds, or otherwiſe whatſoever, ſhall be taken, had, 
« deemed, or adjudged to be high treaſon, petit treaſon, or miſ- 
% prifion of treaſon but only ſuch as be declared and expreſſed 
«* to betreaſon, petit treaſon, or miſpriſon of treaſon, by a5 Edw. 


«© ways enſue to any offender for the doing any treaſon, &c. 
other than ſuch as by the ſaid ſtatute of 25 Edw. 3. be or- 
e dained ; any ſtatute ſince the ſaid twenty-fifth year of Edw. 
* 3 or other declaration to the contrary in any wiſe notwith- 
* ſtanding,” IN” 

Ser. 43. And it muſt be confeſſed, that this ſtatute, pri- 

a facie, ſeems very much to favour the opinion, that no 
words whatſoever can of themſelves amount to overt acts of 
digh treaſon, inaſmuch as one of the principal miſchieſs in- 
ended to be redreſſed by it ſeems to be, that men had often 
uffered as traitors for words only; yet the force of this ob- 
ection will be very much leſſened, if we conſider, that the 
principal purport of the ſaid ſtatute of 1 Mary ſeems to be, 
0 make the 25 Edw. 3- according to the intention of the 
nakers of it, the only ſtandard of treaſon, and to aboliſh all ſub- 
equent ſtatutes, which had made many offences treaſon, which 
ere not contained in the ſaid ſtatute of 25 Edw. 3. but no way 

o extenuate the crimes mentioned in 25 Edw. 3. or to take 
way the force of any natural expoſition thereof; for the firſt 
part of the preamble complains of ſuch laws as not only in- 
licted puniſhments over ſevere for the crimes intended to be 
eltrained by them, but were alſo penned in ſuch a manner, 
as 


59 


vide 2 Roll. 39. 
90. 


3. Nor that any pains of death, penalty, or forfeiture, in any 


Foſter 205, 
1 Hale 111, 


I 15. 323. 
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as to be often apt to enttap the wiſeſt by bare words. But 
ſurely this can no way be applicable to 25 Edw. 3. inaſmuch 
as no puniſhments can be thought extreme for the crimes 
therein reſtrained, and there can be no danger from that ſta- 
tute of any man's being puniſhed for unwary or innocent words, 
inafmuch as there is no colour to ſay, that any words as ſuch, 
are puniſhed within that ſtatute, but only the moſt wicked 
2 Shower 411. imagination of the heart, which may be ſometimes proved by 
the evidence of words. And it farther appears from the next 
part of the preamble of the ſaid ſtatute of 1 Mary that it has 
an eye only to ſuch ſtatutes as are above mentioned, inaſwuch 
as it complains of perſons having ſuffered. ſhameful deaths for 
words only, without other opinion, fact or deed, which is 
very applicable to thoſe many ſtatutes in the time of Hen. 8. 
as 26 Hen. 8. c. 13. and 35 Hen. 8. c. 3. and ſome others, 
which made bare words high treaſon, many of which were 
ſo far from purporting a deſign againſt the king's life, that they 
were ſcarce otherwiſe criminal than as they were prohibited 
by thoſe ſtatutes. But ſurely this can have no relation to 
25 Edw. 3. either in puniſhing a man for ſuch imaginations 
of the heart as are moſt peryerſely wicked, or in ſuffering 
thoſe imaginations to be proved upon him from his own 
mouth, Alſo it is farther remarkable, that the enacting clauſe 
reſtrains only ſuch offences, as are made high treaſon by ſta- 
tutes ſubſequent to 25 Edw. 3. from being adjudged high 
treaſon by words, writing, cyphering, &c, and ſeems to 
leave the offences contained in the ſaid ſtatute to the ſame 
| conſtruction which they had before. 

3 Inſt, 5. 14. Sect. 44. As to the authority of Sir Edward Coke in 
| el. 106. his third Inſtitute, it is of the leſs weight, becauſe he is ſaid 
"4 to have been ſome time of the contrary opinion. 
| Sect. 45. Neither does it appear to me, That my lord 

chief juſtice Hale was at all of this opinion; for though in 

the latter edition of his treatiſe of the Pleas of the Crown, it 

be ſaid, that compaſſing by bare words is not an overt- act, &c. 

yet in the firſt edition publiſhed in the year 1678, it is 

old £4, 15, x6, twice ſaid, that it hath been adjudged that words are an 
13. 16. 

overt-act. (11) 


(12) This great queſtion, whether words only ſpoken, can amount to an overt act of compaſſing 
the king's death, is examined very much at length, and with great perſpicuity by lord Hale in his 
hiſtory of the Pleas of the Crown from p. 111. to 120. and 312. to 322. and by Mr. juftice Foſter 
from p. 196. to 207. in his diſcourſe on high treaſon, both of them concluding, againſt the aſler- 
tions of Kelynge and the doubts of Hawkins, that bare words are not overt acts of treaſon, unleſs 


* uttered in contemplation of ſome traiterous purpoſe actually on foot, or intended, and is 
0 proſecution of its" | 


1 Hale 230. Sell. 46. The ſecond kind of high treaſon, concerning 
the king's office in the adminiſtration of juſtice, is expreſſed 
in the words following. „If a man flay the chancellor, 

« treaſurer, or the king's juſtices of the one bench or the other, 
« juſtices in eyre, or juſtices of aſſize, and all other juſtices 
s affigned 


Ch. 17- Oz HIGH TREASON. Gy 
« aſſigned to hear and determine, being in their places during 


« their offices.” . | 
Set. 47. It hath been holden, that this part of the ſtatute Sum. 7, . 

ſhall not be extended by equity, to any other high officers of 5-1, ch. * 

ſtate beſide theſe expreſsly named, nor even to theſe when «. 8. 

they are not in actual execution of their offices, nor to any 

attempt to kill them, nor even to the actual wounding of 


them, unleſs death enſue. (12) 


{ 12) Therefore the barohs of the exchequer, 'as ſuch, are not within the protection of this act, 
1 Hale 241.—neither do the lord keeper or commiſſioners of the great ſeal ſeem to be within 
it by virtue of the ſtatutes 5 Eliz. c. 48. and 1 W. & M. c. 21, 4 Comm. 84. Sed vide 1 Hale 231. 


+ But by 7 Anne c. 21. f. 8. to ſlay any of the lords of 
ſeſſion or juſticiary of Scotland, in the exerciſe of their office 
is high treaſon, 


Seck. 48. The third kind of high treaſon, relating to the 3 loft. 15. 
king's ſeal, is laid to have been high treaſon at the common 31 C: 2» » 
law, and is expreſſed in the following words, ** And if a 187. . 


man counterfeit the king's great or privy ſeal.“ 


Set. 49. It hath been holden, that theſe words extend Kely 80. 
to the aiders and conſenters to ſuch counterfeiting, as well 4 Comm. 33. 
as to the actors. | 


S222. 50. But not to an intent or compaſling to do it, if Sum. 18. 
it be not actually done. 


Sect. 5 1. Nor to the fixing of the great ſeal to a patent, Con. Dalt, 
without a warrant for ſo doing. c. 89. 


Sel. 52. Nor to the razing of the name of one manor Kely. $0. 
out of a patent, and putting in that of another, nor to any 3 Ia. 15. 
artificial removing of the true writing, and adding matter N 
altogether new: nor, by the better opinion, to the taking 2 Keb. 74. 
off the wax impreſſed with the great ſeal from a true patent, B. Treafs 3. 17. 
and fixing it to a writing purporting a grant from the king. L 


Set. 53. Nor to the counterfeiting of the ſign manual, 1 Roll, 30. 51. 
of privy ſignet. But this is made high treaſon by the firſt of 2 Roll. 50. 
Mary, ſt, 2. chapter the ſixth. 


+ And by 7 Ann, c. 21. ſ. 9. To counterfeit the ſeals uſed 
and continued in Scotland according to the twenty-fourth 
article of the union, is high treaſon, | | | 


Sea, 54. The fourth kind of high treaſon concerning the p,;,. p. L. 
coin is expreſſed in theſe words, „ If a man counterfeits the 138. 143. 
5 King's money, and if a man bring falſe money into this 
4 realm, counterfeit to the money of England, as the money 
7 called luſhburgh, or other like to the ſaid money of Eng- 

land, knowing the money to be falſe, to merchandize or 


? make payment, in. deceit of our ſaid lord the king and 
his people,” | | ; 
In 


. Or HIGH TREASON. Bk. z. 
In treating hereof, I ſhall conſider, Firſt, The branch 


relating to the counterfeiting of the king's money, Secondly, 
That debe the bringing of falſe money into x i realm, &c, 


In treating of the firſt branch I ſhall ſhew, Firſt, What 
degree of counterfeit money will amount to high treaſon. * Se- 
condly, What ſhall be ſaid to be the king's money within this act. 


$24. cc. As to the point of counterfeiting. It is ſaid, 
—_— vt that A gr coin 1 ans without the king's authority, are 
B. real. 27- guilty of high treaſon within this act, whether they utter it 
_ "9, *% or not; and that thoſe who have the king's authority to coin 
Inſt. 16. money, are guilty of high treaſon, if they make it of baſer 
Con. 5 H. 7.13. alloy than they ought; and that thoſe alſo are guilty of the 
ſame crime, who receive and comfort one who is known by 
Inſt. 17. them to be guilty thereof ; but that clippers, &c. are not with- 
fit. f. 1% in this ſtatute. (13) 


Fleta. 1. c. 22. 
Kely 33. Con. Dyer 296. & 213. 1 Hale 233. 


(13) To counterfeit the impreſſion of half a guinea on a piece of gold previouſly hammered, not 
round, and not paſſable in the condition it then was, is not high treaſon, for the crime is incom- 
plete. 2 Black. 632. 


H. 7. 10. Sec. 56. But it ſeems, that thoſe, who barely utter falſe 
— bg 9. money made within the realm, knowing it to be falſe, 


1 Hale 214, are neither guilty of high treaſon, nor of a miſpriſion thereof, 

373+ 375+ but only of a high miſpriſion: yet by 8 & g Will. 3. c. 26. 

| they are in ſome caſes made guilty of felony, for which ſee 
the next chapter. 


2 Inſt, 577, Seft. 57. As to the ſecond point, vis. What ſhall be ſaid 
3 to be the king's money? It ſeems, That, ſuch only as is 
Dalt. c. 8g, coined by the king's authority either in gold or ſilver within 
x Hale 195. the realm, and conſequently not braſs farthings, &c. ſhall | 
. 20, ts come under this denomination, | 


x Bura 359. 1 Comm. 278, Fol, 227. 12 Mod. 10. Co. Lit. 107, ch. 18. f. f. 


Sect. 58. But the miſchiefs intended to be remedied by 
this ſtatute, having been found by experience not to have 
been ſufficiently redreſſed by it, as thus reſtrained, the ſame 
have been farther provided for by ſubſequent ſtatutes, 


1 Hale 197, Sec. 59. For by 1 Mary, ſeſſ. 2. e. 6. © If any perſon or 
e perſons falſely Act and 3 any ſuch kin of coin of 
6 gold or ſilver, as is not the proper coin of this realm, and is or 
„ ſhall be current within this realm, by the conſent of the 
« crown, they and their counſellors, procurers, aiders and 
„ abettors ſhall be guilty of high treaſon.” 


3 Inft. 17. Sef, 60. And by 14 Eliz. c. 3. „If any perſon or perſons 
Hale 376: « falſely forge or-counterfeit any ſuch kind of coin of gold or 
| <« ſilver, as is not the proper coin of this realm, nor permitted 

to be current within this realm, they and their procurers, 

. aid- 


„„ Aa ou the 


Ch. 17. Or HIGH TREASON; 


« aiders and abettors, ſhall be guilty of miſpriſion of 
« treaſon.” 

Sec. 61. And it is enacted by 5 Eliz. c. 11. ſ. 2. That 
« clipping, waſhing, rounding or filing, for wicked luere or gain 
« ſake, of any the proper monies or coins of this realm, or the 
« dominions thereof, —or of the monies or coins of any other 
cc realm allowed and ſuffered to be current within this realm 
cc or the dominions thereof at this preſent, or that hereafter 
« at any time ſhall be the lawful monies or coins of this 
« realm, or of the dominions thereof, or of any other realm, 
« and by proclamation allowed and ſuffered to be current here 
« by the crown, or counſelling conſenting and aiding there - 
« in, ſhall be deemed to be treaſon.” 


And by the 18 Eliz. c. 1. * If any perſon or perſons ſhall 
ce for wicked or lucre gain ſake, by any art, ways, or means 
« whatſoever, impair, diminiſh, falſify, ſcale or lighten the 
© proper monies or coins of this realm, or any the dominions 
c thereof—or the monies or coins of any other realms allowed 
« and ſuffered to be current at the time of the offence 
« committed within England or any the dominions of the 
„the ſame by the proclamation of the crown, their counſel- 
“ lors, conſenters and aiders ſhall be adjudged offenders in 


high treaſon, and loſe and forfeit all their goods and chat- 


tels abſolutely, and all their lands, tenements and heredi- 
taments during his or their natural lives only : but no 
corruption of blood or loſs of dower.“ 


Se. 62. And by 8 & 9 Will. 3. c. 26. made perpetual 


by 5 Anne c. 25. © Whoever (other than the perſons employed 


„in the mint) ſhall knowingly make or mend, or begin or 
proceed to make or mend, or aſſiſt in the making or mend- 
ing, of any puncheon, counterpuncheon, matrix, ſtamp, 
dye, pattern, or mould (14) of ſteel, iron, filver or other 
metal or metals, or of ſpaud, or fine founders earth, or 
* ſand, or of any other materials whatſoever, in or upon 
* which there ſhall be, or be made or impreſſed, or which 
„will make or impreſs (15) the figure, ſtamp, reſemblance, 


64 


1 Hale 221.328. 


This offence 
was firſt created 
treaſon by 

3 Hen. 8. c. 6. 
Prin. P. L. 139. 


Every thing 
neceſſary to 
ſhew the defen- 
dant had no au- 
thority, muſt be 
negatively aver- 
red in an indict- 
ment on this 
ſtatute. 

Add. P. L. 149. 
For the form of 
indictments on 
this ſtatute, 
vide = Cir. 
Com. 167 —-17t. 


(14) Hugh Lennard was indicted for having in his poſſeſſon one mould of lead. — And, as 


the words 0 pattern or mould,” are omitted in the laſt clauſe of this ſection of the act, it wat 
lubmitied to the opinion of the judges.—Firſt, whether © a mould” is comprized under the, 
general words other tool or inſtrument above mentioned.“ And ſecondly, If it be ſo com- 
prized, whether it ſhould not be deſcribed in the indictment as a ** tool or inſtrument,” men- 
tioned in the ſtatute. —They were unanimous, Firſt, that this mould was a tool or inſtrument 
2 in the former part of the ſtatute, and therefore comprized under the general words. — 
_ econdly, that as is it expreſsly mentioned by name in the firſt clauſe, with reſpe& to the 
axing or mending, it need not be averred to be a tool or inftrument ſo mentioned. Black. $09. 


. 2 * in the ſame caſe, a doubt aroſe whether a mould, having only the reſemblance of the 
3 * » Was not an inſtrument which would make and impreſs the reſemblance rather than one 
. was made and impreſſed, {which was the way it was laid in this indif- 
3 = ange. ſeeming to diſtinguiſh between ſuch as will make or impreſs the ſimilitude, xc. 
- = Tix, die or monld,—and ſuch on which the ſame is made or impreſſed, as a puncheon, &c, . 
1 2 of the judges thought the indictment good, becauſe the ſtamp of the coin was 
char ed «x — on the mould, but they thought it would have been more accurate had it 
W b _ would make and impreſs the ſimilitude, &c. And in this opinion, ſomę 
preſs th =o oudted acquieſced. —Black $22.—But an inſtrument which would make or im- 
> Tae ag ure of only part of one fide of the coin, is not within the ſtatute. B. R. H. 371. 


3 «c or 


is is aft 
offence at com- 
mon law, and 
puniſhable as a 
miſdemeanor. 
B. R. H. 371. 
Str. 1074. 
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ic or ſimilitude, of both, or either of the ſides or flats of any 
& gold or ſilver coin current within this kingdom. — Or ſhall 
„ knowingly make or mend, or begin or proceed to make or 


mend, or aſſiſt in the making or mending, of any edger or 
edging tool, inſtrument or engine, not of common uſe in any 


trade, but contrived for making of money round the edges 


with letters, grainings, or other marks or figures, reſem- 
bling thoſe on the edges of money coined in his majeſty's 


mint Or any preſs for coinage.— Or any cutting engine 


c 
But an offender 


attainted upon 
this ſtatute, ſhall 
forfeit his lands. 
Salk. 8 bY 


Proſecution to 
be in three 
months, ſ. 9. a 


for cutting round blanks, by force of a ſcrew, out of 
flatted bars of gold, ſilver, or other metal.—or ſhall knowing- 
ly buy or ſell hide or conceal, &c. without lawful authority 
or ſufficient excuſe for that purpoſe, knowingly have in 
their houſes, cuſtody or poſſeſſion any ſuch puncheon, 
counterpuncheon, matrix, ſtamp, dye, edger, cutting in- 
ſtrument or other tool or inſtrument before mentioned 
their counſellors, procurers, aiders and abettors, ſhall be 
adjudged guilty of high treaſon—But without corruption of 
blood, or loſs of dower.” —— And by 7 Anne c. 25. ſ. 2. 
the proſecution of ſuch as offend againſt this act by making 
or mending, or beginning or proceeding to make or mend 
any coining tool or inſtrument therein prohibited or by 
making of money round the edges with letters or grainings 
may be commenced at any time within fix months,” 


And by par. 2. Whoever ſhall knowingly convey or 


aſhſt in conveying out of the mint, any tool or inſtrument 
uſed for or about the coining of monies there, or any uſe- 
ful part of ſuch tools or inſtruments. Or whoever (other 
than the perſons employed in the mint,) ſhall mark on the 
edges any the current coin of this kingdom, or of the di- 
miniſhed coin of this kingdom,—or any counterfeit coin 
reſembling the coin of this kingdom, with letters or grain- 
ings, or other marks or figures like unto thoſe on the edges 
of money coined in his majeſty's mint, their counſellors, 
procurers, aiders and abettors ſhall ſuffer death as in caſe 
of high treaſon.” —And by par. 4. * whoever ſhall colour, 
gild or caſe over with gold or ſilver, or with any waſh, or 


© materials producing the colour (16) of gold or ſilver, any coin 


reſembling any the current coin of this kingdom, —or any 
round blanks of baſe metal, or of coarſe gold, or coarſe filver 
of a fit fize and figure tobe coined into counterfeit milled mo- 
ney reſembling any the gold or ſilver coin of this kingdom.— 
Or ſhall gild over any filver blanks of a fit ſize and figure, to 
be coined into pieces reſembling the current gold coin of 
this kingdom, their counſellors, procurers, aiders and abet- 
tors ſhall ſuffer death as in high treaſon. | 


(16) It has been reſolved upon this clauſe of the ſtatute, that it is immaterial whether the 
colouring is effected immediately, by ſome external and ſuperficial application, or ariſe latently by 


extraction fiom the application of Agua fortis, or other chymical power, Rex v. Lacy and 
Packer, O. B. 6. Dec. 1776. a 


2 Sec. 


ch. 11. or HIGH TREASON). 6 


Seg. 63. And by ſ. 5 If any tool, inſtrument or on Cir, 
a I .. » Com. 171. 

engine uſed” or deſigned for coining or counterfeiting gold or 

filver monies, or any part of ſuch tool or engine, ſhall be hid 

or concealed in any place, or found in the houſe, cuſtody 

or poſſeſſion of any perſon not then employed in the mint, the 

ſame may be ſeized and carried forthwith to ſome juſtice of 

the county or place to be produced in evidence at the trial 

of the offender; and then defaced and deſtroyed. And all falſe 

money which ſhall be ſo produced, ſhall be cut in pieces. 


Ses 64. f And by 15 Geo. 2. c. 28. it is enacted, That For the rewards 
« if any perſon whatſoever, ſhall waſh, gild, or colour any - is _— 
„ of the lawful filver coin, called a ſhilling, or a fixpence, 4 end a 
or any counterfeit (17) or falſe ſhilling or ſixpence, or add to, convictiog of 
c or alter the impreſſion, or any part of the impreſſion of ei- e 0 ws 
4 ther ſide of ſuch lawful or counterfeit ſhilling or ſixpence, And for diſco 
« with intent to make ſuch ſhilling or fixpence reſemble or verers who ars 
&© look like or paſs for a piece of lawful gold coin called a 3 
« guinea or a half guinea reſpectively.— Or ſhall file or any f. 4. | 
<« wiſe alter, waſh, or colour any of the braſs monies called half- 
<« pennies or farthings, or add to, or alter the impreſſion, or any 
&« part of the impreſſion of either fide of a haltpenny or far- 
&© thing, with an intent to make ſuch halfpenny or farthing_ 
<« reſemble, or look like, or paſs. for a lawful ſhilling or ſix- 
<« pence reſpectively. Such offenders, their counſellors, aiders, 


“ abettors and procurers ſhall be guilty of high treaſon.” 


(17) The counterfeit money muſt be like the true money; for the word counterfeit implies re- 
ſemblance or likeneſs ; and wichout it, there is very little danger of impoſition or fraud. 1 Hale 
184.215. 5 Bec. Abr. 129. ; | 


$ef. 65. As to the ſecond branch, concerning the bringing 1 Hal: 225. 
falſe money into the realm, the following particulars are obſerva- 42% 229+ 317+ 
ble. Firſt, . That the money fo brought muſt be counterfeited 8. P. 3 
according to the ſimilitude of -Englith. money, But by 1 & Foſter 227. 

2 Phil. & Mar. c. 11. © It is made high treaſon to bring into | 
the realm money counterfeited according to the ſimilitude 
of foreign coin current here, to the intent to merchandize 
* therewith.” . 1 oy A biet add: | i 

Sect. 66. Secondly, That it muſt be brought by one, who 
| knows it to be falſe. nos 973 ee 2 11 

Sell. 67. Phirdly, That it: muſt be brought from a foreign 1 Hale 225, 
nation, and not from Ireland, or other place ſubject to the 26. 317. 
crown of England, for tho' to ſome purpoſes they be diſtinct from 377; 7: 2% 
the realm of England, and conſequently. money brought from 3 int, 18. 
thence may, within the letter ofthe ſtatute, be ſaid to dam. 12. 
de brought into the realm, yet inaſmuch as the counterſeit- 3 | 
ng 1s puniſhable there by the laws of ous king, as much as in . 
— =_ bringing money from ſuch places has been con- 

0 be no more within the act than 1 te actu- 
1 lin the n if . _ 
Vox. I, 1 e 


1 Hale 308. 


3 Inſt. 8. 


12 Co. 16. 


* 


$4. 68. Fourthly, That the bare uttering of ſueh money 
here, by one who brought it not over, is not within this 
branch.— But by force of an ancient ſtatute, if falſe money 
be found in the hands of a ſuſpicious perſon, he may be arreſt- 
ed till he have found his warrant. 5 

Se. 69. Fifthly, That it is not 


the words are, to merchandize or make payment, &c. which 
only import an intention to do ſo, and are fully ſatisfied whe- 


ther the act intended be performed or not. But quære, be- 
cauſe both Coke and Hale ſeem to hold otherwiſe. However 


it is clear, that bringing over money counterfeited according 


to the ſimilitude of foreign coin is treaſon within 1 & 2 Phil. 


& Mar. c. 11. x * | 
Seft. 70. Alſo in the ſaid ſtatute of 25 Edw. 3. there is 

this clauſe, © And becauſe that many other like caſes of trea- 

« fon may happen in time to come, which a man cannot 
think nor declare at this preſent time, it is accorded, that if 
any other caſe, ſuppoſed treaſon, which is not above ſpecifi- 
ed, doth happen before any juſtices, the juſtices ſhall tarry 
without any going to judgment of the treaſon, til] the 
cauſe be ſhewed and declared before the king, and his 


< parliament, whether it ought to be judged treaſon or other 


„ felony.” 


Se. 71. By virtue of this clauſe, many offences which 


are not high treaſon within this ſtatute, as the murder of an 
ambaſſador, &c, were declared by the parliament to be high 
treaſon. But theſe and all other ſuch like declarations are 
made void by 1 Mary c. 1. And it ſeems that the parliament 
have no ſuch power at this day by virtue of the ſaid clauſe, in- 


aſmuch as the ſaid ſtatute of 1 Mary expreſsly enacts, . That 


© no offence ſhall be deemed high treaſon, but only ſuch as 
is declared and expreſſed to be ſo by 25 Edw. 3.” and takes 
no notice of the ſaid clauſe relating to the parliament. 


AND now we are come to offences, which have been made 


| high treaſon ſince the ſaid ſtatute of 1 Mary. Add in treating 


of theſe, we ſhall conſider, Firſt, Offences in upholding or 
favouring the power of the pope. Secondly, Offences againſt 


the proteſtant ſucceſſion. Thirdly, Offences of liſting men 
without the king's licence. 


And firſt, Offences in upholding or favouring the power 
of the pope ſeem reducible to the following heads: Firfl, Ex- 
tolling the pope's power. Secondly, Putting in ure popiſh bulls, 
Dirah, Perverting others, or being perverted to popety. 

Fourthly, Receiving popiſh orders or education in popiſh 
ſeminaries, and not ſubmitting, &. Fifthiy, Refuſing a ſe- 
cond tender of the oaths. 


Sea. 


* 


that ſuch falſe 
money be actually paid away or merchandized withal, for 


— — 


- - — — 0 as 
— thats. 


4 v4 oye. 
— "Ih 
— \ .. > p ye ——_— 

— — 2 * 8 wy ©. _— a 9 
r notes, „ uno — 2 2 
= — : ap 

l = 
22 — 


e 


. 
2 1 oo 


— 


— 
— — A; 


3 


* * . = = > 

o > - + T 1, > * 
— 2 = = —— 
—_—— DR. 


1 


A 4 
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Secd. 72. And firſt, The offence of extolling the pope's 8 x Hale 338, 

power is made high treaſon by 5 Eliz. c. 1. f. 2. 10. by Lair. p. 1. 
which it is enacted, That if any perſon within the queen's 144. 
« dominions, ſhall by writing, cypheriog, rigs”, or teach» 
„ ing, deed or act, adviſedly and wittingly hold or ſtand 
« with, extol or ſet forth, maintain or defend, the juriſ- 
« diction of the biſhop of Rome heretofore claimed in this 
« realm, or by any ſpeech, open deed or act, willingly or 
« adviſedly attribute any ſuch authority to the ſee of e, 
44 he ſhall be guilty of a præmunire by the firſt offence, of 
ce high treaſon by the ſecond, but without corruption of blood 
& or loſs of dower.” 

Seck. 73. It has been holden, That he, who knowing the Dyer 222. 
effect of a book written beyond ſea, brings it over and ſe- 
cretly ſells, it, and alſo, That he, who by report hearing the 
contents thereof commends it, and alſo, 'T hat he, who know- 
ing its contents ſecretly conveys it to a friend with an intent 
to pervert him, is in danger of the ſtatute ; and it has been 
reſolved, That he, who having read the book does afterwards 
in diſcourſing of it, allow it to be good; and alſo, That 
whoever writes or prints ſuch a book, and after publiſhes it, 
is clearly guilty: but it is ſaid, That he, who having heard 
of the contents, barely buys and reads the book, is not within 
the ſtatute. 

Seft. 74> It has alſo been holden, That if one who is Two of the 
convicted and condemned for an offence of this nature, being judges diſſented 
afterwards demanded by the judges, whether he be ſtill of the — Gro _ 
ſame opinion? anſwer, that he is, he is guilty of high treaſon, 8 85 
as having adviſedly maintained the pope's power a ſecond time. 


Se. 75. The ſecond offence of this kind, viz. That of 
putting in ure a popiſh bull, is made high treaſon by 13 Eliz. 

c. 2.1. 2, 3. By which it is enacted, . That if any within 

< the queen's dominions ſhall put in ure any bull or inſtru- 
ment of abſolution or Wconciliation obtained from the ſee 

of Rome, or ſhall take upon him by colour thereof, to abſolve prin, P. I. 
or reconcile any perſon, or to grant or promiſe any abſolu- 144+ 
tion or reconciliation, or ſhall willingly receive any ſuch 
abſolution or reconciliation, or ſhall obtain from the ſee 

of Rome any bull or writing whatſoever, or publiſh, or 
any ways put the fame in ure, he is guilty of high treaſon. 

1 And by ſ. 4. acceſſaries after the offence incur a præmu- 

= -_ And by ſ. 5, 6. Thoſe who within fix weeks 

= iſcloſe not an offer of ſuch bulls, &c. to ſome privy coun- 

ſellor, &c. are guilty of a miſpriſion of treaſon.” 


- 


$7. 76. The third offence of this kind, z. That of 1 Hale 337,338. 


perverting others, or being perverted to popery, is made high 11.4. 36. 


treaſon by 23 Eliz. c. 1. . 2, & 8 
e. 1. f. 2. & 3 Jac. 1. c. 4. ſ. 22, 23. by 22 


which it is enacted, That if any one ſhall pretend to have Mich. 
F 2 | 60 wer 3» 


+ 


68 


Or HIGH T R'E ASO N. Bk. r. 


Form of indiR- 6 power, or ſhall put in practice to withdraw a ſubje& from 


ment, Cro. Cir. 


$73.” 


. Cawley 187. 
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| Hale 336, 337. 


c 


* his natural obedience to the king, or to withdraw them 
« for that intent, to the Romiſh religion, or to move to pro- 
% miſe any obedience to any foreign power, or to do any 
« gyert-aCt to that intent, or to reconcile one to the ſee of 
4 Rome, and if any perſon ſhall by any means be willingly 
% withdrawn, or promiſe obedience as aforeſaid, he is guilty of 
« high treaſon.” : 
Sz. 77. But by 3 Jac. 1. c. 4. © If any perſon who is 

c reconcilgd to the fee of Rome beyond the ſeas, return into 
« the realm and ſubmit himſelf, &c. and take the oaths 
„ within fix days after his return, he is excuſed,” | 
Sect. 78. It ſeemeth that the bare pretending to ſuch a 
power, without any farther act in endeavouring to perſuade 
perſons from their allegiance, or the bare endeavouring ſo to 
perſuade them, without any pretence of ſuch a power, is 
high treaſon within theſe acts. 


Set. 79. The fourth offence of this kind, viz. That of 


receiving popiſh orders or education, &c, is made high 


treaſon by 27 Eliz. c. 2. ſ. 3. by which it is enacted, That 
if any eccleſiaſtick, born in the queen's dominions, and or- 
< dained or profeſſed by popiſh authority, ſhall remain in the 
queen's dominions, . or come from beyond ſea, and not ſub- 
mit to ſome.biſhop or juſtice of peace within three days, 
and take the oaths, &c. he ſhall be guilty of high treaſon.” 


Se, 80. And by ſ. 15. If any ſubject, not being an 
eccleſiaſtick, ſhall not return from a popiſh ſeminary 
within ſix. months after a proclamation to that purpoſe in 
London, and ſubmit, &c. within two days, he ſhall be 
guilty of high treaſon, whenever he ſhall otherwiſe return.” 


Seat. 81. And by ſ. 13. If any ſubject ſhall know that 
any ſuch prieſt is within the realm, and not diſcover him to 
ſome juſtice of peace, &c. within twelve days, he ſhall 
be fined and impriſoned at the queen's will; and if any 


cc 
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« 
ce 
cc 
cc 


cc 
cc 


«© juſtice of peace, &. to whom ſuch matter ſhall be 


Pop. 94. 


Ray. 377. 


« diſcovered, ſhall not give informatiop to ſome of the privy 


council, &c. within twenty-eight days, he ſhall forfeit two 
„ hundred marks.” | 


Sec: 82. In the conſtruction. of this ſtatute it hath been 


CC- 


_ reſolved, Firſt, That in an indictment grounded on this 


ſtatute againſt a prieſt remaining here beyond the time limited 


by the ſtatute, ic muſt be alledged, that he was born in the 


realm, &c. and allo that he was ordained, &c. by authority 
challenged or pretended from the ſee of Rome ; bur that there 


is no: need to ſhew in what place in particular he was born, 


or whether he were ordained within the realm, or beyond ſea. _ 


$2, 83. Secendly, That one in popiſh orders, being in 2 
ſhip in order to go to Ireland, and driven by a ſtorm into 
England, and immediately apprehended, is not guilty of high 

| treaſon 


Ch. 1. Or HIGH TREASON. 


treaſon within this act; for his deſign of going to Ireland was 


prevented, & nil efficit conatus, niſi ſequatur effeftus, and he 


was forced into England by the act of God, and againſt his 
will; neither can he be ſaid to remain here within the in- 
tent of the ſtatute, becauſe he was compelled to it by reaſon 
of the proſecution. 


$27.84. The fifth offence of this nature, viz. that of 
refuſing a ſecond tender of the oaths, is made high treaſon by 
5 Eliz. c. 1. ſ. 11, 12 & 20. by which it is enacted, “ That if 
any perſon, who ſhall have a charge, cure, or office in the 
« church, or an office or miniſtry in an eccleſiaſtical court, 
« or if any perſon who ſhall wilfully refuſe to obſerve the 
<« 'rites of the church of England, after having been admo- 
& niſhed by the ordinary, &c. or that ſhall ſay or hear private 
c mals, &c. ſhall refuſe a ſecond tender of the oaths, he ſhall 


Vige infra, ,. 
c. 19. | 
See 1 W. & M. 
c. 8. 


be guilty of high treaſon, but without corruption of 


„ blood.“ 


Seck. 85. Secondly, offences againſt the proteſtant ſue- 
ce on made high treaſon are twofold : Firſt, denying the 
power of the parliament to limit the ſucceſſion of the crown, 
which is made high treaſon, by 4 Annæ c. 8. ſ. 1, 2. and 6 
Anne c. 7. ſ. 1, 2. whereby it is enacted, © That whoever 
* ſhall maliciouſly, adviſedly, and directly, by writing or 
printing, declare, maintain and affirm, that the pretended 
prince of Wales, or any other, hath any rigat or title to 
the crown, otherwiſe" than according to 1 Will. & Mary, 
* ſeſſ 2. c. 2. or 11 & 12 Will. 3. c. 2. or that the kings 
of this realm, by authority of parliament, are not able to 
make laws to limit and bind the crown and the deſcent and 
government thereof, ſhall be guilty of high treaſon, and 
that thoſe that maliciouſly and directly affum the ſame by 
<« preaching, teaching, or adviſed ſpeaking, ſhall be guilty of 
** apremunire,” | | 

Secondly, Endeavouring malicioufly, adviſedly, and direQ- 
ly to hinder any perſon, who ſhall be next in ſucceſhon, ac- 
cording to 1 Will. & Mary, and 12 Will. 3. which is made 
high treaſon by x Anne, c. 17. 

| Se. 86. It is alſo candied by” 12 Will. 3. c. 3. it is re- 
cited, © That the ſaid pretended prince of Wales had aſſumed 
the title of king of Great Britain, in manifeſt violation of 
the lawful and rightful title to this realm; and that the 
laid traitor may be brought to condign puniſhment,” it is 
ordained, that he ſtand and be convicted and attainted of 
ky high treaſon,” And it is alſo enacted, That if any ſub- 
* jects of the crown of England, ſhall hold any correſpon- 
. dence whatſoever with the ſaid pretended prince of Wales, 
* or by 17 Geo. 2. c. 39. with the ſons of the ſaid pretender, 
or knowingly with any perſon employed by him or them, 
bn —_ 


Prin. P. L. 
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ce or ſhall remit or pay any money for his or their uſe or ſer- 

vice, ſhall be guilry of high treaſon.” | 
Vide 9 Will. 3. Secr. 87. It is alſo further enacted by 2 & 3 Anne, c. 20. 
* Hae {. 34. That if any officer or ſoldier ſhall hold correſpondence 
340. 1 any rebel or enemy, or give them advice or intelli- 
for the offence « cence either by letters, meſſages, ſigns, tokens, or other- 
ip N « wiſe, or ſhall treat, or enter into any condition with them, 


of any foreign without authority ſo to do, he ſhall - be guilty of high 
prince vide cc treaſon.” — N : ; 
next chapter | 
ſ. 11» 


CHAPTER THE FIGHTEENTH. 


Or FELONIES more IMMEDTATELY 
AGAINST THE KING. 


ELONIES more immediately againſt the king are of 

five kinds :—Firſt, Offences relating to the coin or bul- 
lion. —Secondly, Offences againſt the king's council. 
Thirdly, The offence of paſſing beyond ſea to ſerve a foreign 
prince. —Fourthly, Imbezilling the king's armour, — Fifthly, 
The offence of relieving a popiſn prieſt. | 


= 


Felonies relating to the coin or bullion (1) are of three kinds : 

_ —Firſt, The offence of debaſing it. — Secondly, The offence of 

unlawfully diminiſhing it.— Thirdly, The offence of endea- 
vouring by extraordinary means to increaſe it. 


(1) Bullion is the ore or metal whereof gold is made, and ſignifies with us either gold or ſilver 
in the maſs. 9 Edw. 3. c. 2. The king by virtue of his prerogative is entitled to all mines from 
which it is produced. 2 Inſt. 577. Plow. 336. in order to ſupply materials for the coin of the 
Kingdom. 1 Com. 294. This coin muſt be made of ſterling or ſtandard metal, 25 Edw. 3. 
(Cowp. 279.) It conſiſts at preſent of two carrats of copper, melted with twenty-two carrats of 
fine gold.- - And eighteen penny weights of copper, melted with eleven ounces and two penny 
weights of fine filver reſpeQtively, Ward's Math. 118. 12 Geo. 2. c. 26. Even the king's pre- 
rogative, Sir Edward Ccke thinks, does not extend to the alteration of the ſlandard. 2 Inſt. 577. 
Hale ſays, it is neither ſafe nor honourable to debaſe the coin below ſterling, 1 vol. 197. and Black- 
ſtone »pprehends that in legimating even foreign coin, the value ſhould be fixed comparatively 
with our own ſtandard, or the conſent of parliament will be neceſſary, 1 Comm. 278. And the 
legiſlature appear to have been ever extremely anxious to prelerve the ſtandard of the coin and 
bullion pure and unadulterated. Vide 13 & 14 Car, 2. c. 31, $ Will. 3. c. 8. 6 Geo, 1. c. 11, 


12 Geo. 2. c. 26. 9 Geo. 3. c. 37» 14 Ceo. 3. c. 42. 16 Geo, 3. c. 46. 18 Geo. 3. e. 45 
and the references there cited. . 66'S 3+ ©+ 45 


4 Com. g8. $e2.1. And firſt, The offence of debaſing the coin or 
| bullion was provided againſt by many ancient ſtatutes, which 

ſeem to be obſolete at this day; for the importation of ill 

31a. 92, 9j. money was made felony by 17 Edw. 3. n. 15. (which was 
never printed,) and ſo was the payments of blanks, (which 

were made of baſe alloy,) by 2 Hen. 6. c. 9. and the coining | 

| or 
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or bringing in galley halfpence, ſeſkins' or doydekins, by 
Hen. 5. c. 1. However it is made high treaſon to bring in 
Ze money, &c. by 25 Edw. 3. and 1 & 2 Ph. & Mar. c. 11. 
$24. 2. And it is ena by 8 & 9 Will. 3. c. 26. ſ. 6. 
made perpetual by 9 Anne, c. 25. f. 3. That whoever ſhall 


e blanch copper for ſale, or mix blanched copper with ſilver, 


« or knowingly buy or ſell, or offer to ſale blanched copper 
&« alone or mixed with filver, and ſhall knowingly and fraudu- 
ce jently buy or ſell, or offer to ſale any malleable compoſition or 
„ mixture of metals or minerals which ſhall be heavier than 
ce filver, and look, and touch, and wear like ſtandard gold, 
but be manifeſtly worſe than ſtandard ; or ſhall take, re- 
ceive, pay, or put off any counterfeit milled money, or 
any milled money whatſoever unlawfully diminiſhed, and 
not cut in pieces at or for a lower rate or value than the 
ſame by its denomination doth or ſhall import, or was 
coined or counterfeited for, ſhall be guilty of felony.” 


8:4, 3. And by g& — ſ. 21, * Any perſon to whom 


& any ſilver money, and by 13 Geo. 3. c. 71. any perſon to whom 
e any gold money, ſhall be tendered, which ſhall be diminiſhed 
© otherwiſc than by reaſonable wearing, or which from the ap- 
« pearance of it, he ſhall ſuſpe& to be counterfeited, may cut, 


« break or deface the ſame ; but if the ſame ſhall afterwards 


«© appear to have been lawful money, the perſon who cut, &c. 


e ſhall take the ſame, at the rate it was coined for; and every 


<« queſtion reſpeCting the validity of ſuch coin, ſhall be finally 
determined by the chief magiſtrate of the place. —And by 


e 8&g Will. 3. c. 26. ſ. 5. ſuch ſpurious money, produced 


in a court of juſtice, ſhall be deſtroyed in open court. 


Se. 4. It is alſo further enacted, by 15 Geo. 2. c. 28. f. 2. 
* That whoever ſhall utter or tender in payment any falſe or 
* counterfeit money knowingly, ſhall ſuffer ſix months impri- 
© ſonment, and find ſureties for good behaviour for ſix months 
more; and on being convicted a ſecond time for the like of- 
* fence, ſhall ſuffer two years impriſonment and find ſureties, 
* &c. for two years more; and if the fame perſon ſhall offend 
in like manner a third time, he ſhall ſuffer death without 
8 clergy.” It is alſo further enacted by ſ. 3. That who- 
© ver ſhall knowingly utter or tender in payment any falſe 
„ Ir counterfeit money, and ſhall either the ſame day, or 
„ within the ſpace of ten days then next, utter or tender in 
 d2yment any more or other falſe or counterfeit money; or 
75 ſhall at the ſame time have in his cuſtody, one or more 
© Pieces of counterfeit money beſides what was ſo uttered or 
* tendered, ſhall ſuffer one years impriſonment and give ſecuri- 
1 ty, Ko. for two years more ; and if ſuch perſon ſhall offend 
© In like manner a ſecond time, he ſhall ſuffer death without 
A cler g, provided the proſecution be within ſix months.” — 
— nd it is further enacted by ſ. 4. That whoever ſhall make, 

coin, or Counterfeit any braſs or copper money called a 
5 « halſpenny 


* 


1 Hale 195. 
211. 
1 Burn. 367. 


O. B. 1784. 
p. 484 


Poph. 140. 
Hob. 270. 
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6 halfpenby or a farthing, their aiders, &c. ſhall ſuffer two years 
„ impriſonment, and find ſurety, &c. for two years more.” 


$8.5, And it is further enacted, by 11 Geo. 3. c. 40. 
& That whoever ſhall make, coin, or counterfeit any of the 
& copper monies of this realm commonly called an halfpenny 


« gr a farthing, his counſellors, aiders, abettors, and pro- 


„ curers ſhall be adjudged guilty of felony.” — And it is 
further enacted by ſ. 2. That whoever ſhall buy, ſell, take, 
« receive, pay, or put off any counterfeit copper money, 
cc not milled down or cut in pieces, at or for a lower rate 
% or value, than the ſame by its denomination, doth or ſhall 
« import or was counterfeited for, ſhall be guilty of felony.” 
And by ſ. 3. Any one juſtice of the peace, on complaint 
«© upon oath of one 'witnels by warrant under his hand may 


ze cauſe the houſes, &c. of ſuſpected counterfeiters to be 


& ſearched for the tools and implements for coining ſuch 


&« copper monies, in order to produce them in evidence 
c againſt the offenders as aforeſaid.“ et 


$2.6. Secondly, The offence of diminiſhing the coin or 
| bullion of the kingdom has been always thought to be of very 
ill conſequence, as tending to impoveriſh the nation, and to 
embarraſs trade, and with an eye to thoſe inconveniences it 


3 Inſt. 92, 93. was made felony by 17 Edw. 3. n 15. (which was never 


printed) to tranſport ſilver, except plate carried over by great 
men to ſerve their houſes; alſo the tranſportation thereof was 
prohibited by many other ſtatutes, as 27 Edw. 3. c. 14. 
5 Rich. 2. c. 2. 2 Hen. 4. c. 16. 2 Hen. 6. c. 6. and 
3 Hen. 8. c. 1. But this general reftraint being found by - 
experience to be inconvenient to trade; which by exporting 
money to one market may bring back ſuch goods, as will 
more than make up the loſs, from another, it was enacted by 
15 Car. 2. ©. 7. ſ. 12. That any perſon might export 
* any foreign coin or bullion without duty, firſt making an 
entry thereof in the cuſtom-houſe.” 

Se, 7. But this licence having been often abuſed by the 
tranſportation of ſuch ſilver, which having been coined into 
Ungliſh money or wrought into plate, was afterwards melted 
down into the form of foreign coin or bullion, it was, in 
order to prevent this miſchief, enacted by 6 & 4 Will. 3. c. 
17. 1, 3: hat none ſhall caft or make ingots or bars of 


„ ſilver in imitation of Spaniſh under pain of five hundred 


4 


pounds.“ And it is further enadted by the ſaid ſtatute, 
ſ. 5. * That no perſon ſhall tranſport, or cauſe to be 
« tranſported, any molten filver, but only ſuch as ſhall be 

marked or ſtamped at Goldſmith's Hall, &c. nor even 
that without a certificate under the hands of one of the 
wardens of the Goldſmith's Company, that oath hath been 
made by the owner or owners thereof, and likewiſe by 
one credible witneſs, that the fame is lawful ſilver; and 
that no part thereof was (before the ſame was molten) the 


©« current 


cc 
cc 
14 
40 
cc 


b 
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current coin of this realm, nor clippings thereof, nor plate 
wrought within this kingdom, . e 
Sea. 8. Alſo it 1s farther enacted, ſ. 6. “ That any officer 
of the cuſtom houſe may ſeize. any molten ſilver, which 
ſhall be put on board any veſſel, without having ſuch 
mark or ſtamp, and alſo ſuch certificate, as is above men- 
tioned... no 10 n 1 TO, 
Se. 9. And it.is farther enacted, ſ. 7. That if any 
broker, not being a trading goldſmith, or refiner of ſilver, 
ſhall buy or ſell any bullion, or molten ſilver, he ſhall ſuffer 
„ impriſonment for {ix months without bail.” 


Sed. 10. Alſo it is farther enacted, ſ. 13, 14. That if 
a doubt ſhall ariſe upon bullion ſhipped to be exported, 
whether the ſame be Engliſh or foreign, the proof ſhall 
lie upon the owner, &c. And that if any perſon ſhall 
enter or ſhip any bullion, by the ſaid act allowed to be 
« exported, other than in the name of the true owner, pro- 


« prietor or importer,” the exporter ſhall forfeit the ſame, or 


&« the full value thereof.“ 


Sect. 11. Alſo it is farther enacted by 7 and 8 Will. 3. 
19. f. 6. * That no perſon ſhall ſhip or cauſe to be ſhipped, 
any molten ſilver, or bullion whatſoever, unleſs a certifi- 
cate be firſt had and obtained from the court of the Lord 
Mayor and Aldermen of the city of London, 'oath having 
been made, before the ſaid court, by the owners and two 
witneſſes, that the ſame was and is foreign bullion, and 
that no part thereof was the coin of this realm or the 
clippings thereof, nor plate wrought within the kingdom, 


By 20 Geo. 3. 
c. 18, 

Gold and filver 
coin may be 
exported to 
Ireland. 


&c. which oath, &c. the ſaid court ſhall (circumſtantially) 


certify to the commiſſioners of the cuſtoms, before any 
coquet ſhall be granted for ſhipping the ſame; on pain to 
the owner of loſs of the goods and forfeiting double the 
value. To the captain the ſhip, and 2001. and if in the 
king's ſervice, the loſs of command, To the coquet 
officer 2001. and loſs of office,” —— 


Se. 12. Thirdly, The endeavours of ſome perſons in 
making uſe of extraordinary methods for the producing of gold 
and ſilver, were found by experience to be ſo prejudicial to 
the publick, both from the laviſh waſte of many valuable 
materials, and, alſo from the ruin of many families, which 
had been occaſioned by ſuch uſeleſs expences, that it was 
thought neceſſary to put a check to ſuch practices by ſome 
ſevere law, and for that purpoſe it was made felony, by 5 
Hen. 4. c. 4. To multiply gold or ſilver, or to uſe the art 
* or craft of multiplication,” And it was holden, That the 
practiſing to find out the Philoſophers Stone, by which it is 
imagined that all metals may be made gold, was felony 
within this ſtatute ; but this reſtraint having been "Oe to 

a ve 


1 Hale 644. 
Dyer 38. 


4 Comm. too. 
3 Comm. 332. 
Ante ch. 17. 


1 Hale 230. 


3 Inſt. 80. 
Dalt. C. 107. 
Cawl. 182. 


(4) N. B. This 
oath of obe- 
dience is taken 
away by 1 Will. 
and Mary, (eff, 
T. C. 8. ſ. 2. 
and the new 
oaths of alle - 
giance and ſu- 
premacy enjoin- 
ed in the room 
thereof. Vide 
c. 20. ſ. 41. 
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have no other effekt, upon the unaccountable vanity of thoſe 
who fancied ſuch attempts to be practicable, but only to 
ſend them beyond ſea, to try their experiments with impunity 


in other countries, the ſtatute of 5 Hen. 4. was at laſt wholly 


repealed by 1 Will, & Mary c. 30. 


$2.13, As to the ſecond kind of felonies more imme- 
diately againſt the king, viz. thoſe which are againſt his 
council, it is enacted by 3 Hen. 92 c. 14. That if any 
4 ſworn feryant in the chequer- roll of the king's houthold, 
© under the ſtate of a lord, make any confederacy, com- 
© paſſing, confpiracy or imagination with any perſon, to 
* deſtroy or murder the king, or any lord of this realm, or 
ec any other perſon ſworn to the king's council, he ſhall be 
c guilty of felony.” | 

Sef. 14. And it is farther enacted by 9 Anne, c. 16, 
That if any perſon ſhall attempt to kill, aſſault, ſtrike or 
« wound any privy counſellor in execution of his office, he 
“ ſhall ſuffer as a felon without clergy.” | 


Se. 15. As to the third offence of this kind (via.) That 
of paſſing beyond ſea to ſerve a foreign prince, it is enacted 
by 3 Jac. 1. c. 4. ſ. 18, 19, 20, 21. That every ſubject, 
* who ſhall go out of the realm to ſerve any foreign prince 
« or ſtate, or ſhall paſs over the ſeas, and there voluntarily 
&« ſerve any ſuch foreign prince or ſtate, not having before his 
“ going taken the oath of obedience (a) ſhall ſuffer as a felon ; 
and that if any gentleman, or perſon of higher degree, or 
any perſon who hath born any office or charge in camp or 
« army, ſhall go out of the realm to ſerve ſuch foreign prince, 
% &c. without being bound with two ſureties in a bond, con- 
& ditioned, that he ſhall not be reconciled to the ſee of Rome, 
0 1 enter into any conſpiracy againſt the king, he ſhall be 
4 a felon.” : 


Sef. 16. + And it is enacted by g Geo. 2. c. 30. „That 
if any ſubject of the crown of Great Britain ſhall within 
„Great Britain or Ireland, inliſt or enter himſelf, or if 
any perſon ſhall procure any ſubject of his majeſty, to 
enter or enliſt himſelf, or hire or retain ſuch perſon with 
an intent to cauſe him to enliſt or enter himſelf, or pro- 


cure any ſubject to go beyond the ſeas, or embark with an 


intent, and in order to be enliſted to ſerve any foreign 
prince, &c. as a ſoldier, without licence ſo to do under the 
* ſign manual, (although no enliſting money hath been or 
„ ſhall be actually paid to or received by him, 29 Geo. 2. 
& c. 17. ſ. 4.) ſuch offender ſhall be guilty of felony without 
„ clergy.—Unleſs within fourteen days he voluntarily diſ- 
cover upon oath the perſon by whom he was fo enliſted, 
© inviegled or enticed as aforeſaid, ſo as he may be apprehend- 
«© ed and convicted,” 


Seat. 17. 


Ch. 18. AAN r THE KING. 


Seck. 17. + Alſo it is further enacted by 29 Geo, 2. e. 17. 
« That if any ſubje& of the crown ſhall take or accept of 
« any military commiſſion or otherwiſe, enter into the mili- | 
te tary ſervice of the French king, as a commiſfioned or non- * er 29] 
c commiſſioned officer with ſpch licence as aforeſaid, he ſhall 
« ſuffer death as a felon without clergy.” “ 

And it is alſo enacted, ſ. 5. That if any ſubje& ſhall 'ac- vide al 
<< cept of commiſſions in the Scotch brigade, in the ſervice of 18 Hen. 6. 
« the States General, &c. he ſhall, within fix months from 7120 e. f. 
<« the date of his commiſſion, take and ſubſcribe the oaths of 2 * 3 Edw. 6. 
c allegiance and abjuration, and tranſmit a certificate thereof <+ 2+ by which 


« to the Secretary at War, &c. or on default thereof ſhall for- hear — 


« feit five hundred pounds, one moiety to the king, the other a capital crime. 
« to the proſecutor, &c.” * 

And it is further enacted by 1 Geo. 1. c. 47. That if For che offence 
« any perſon ſhall perſuade a ſoldier to deſert, he ſhall forfeit 9 puniſhment 


f of ſeducing arti- 
« the ſum of forty pounds, ſuffer ſix months impriſonment, Phage, 
« and be ſet on the pillory.“ 
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Landes title Ar- 
tificers 

$24. 18. As to the fourth offence of this kind, viz. That , comm. 101. 
of imbezilling the king's armour, it is enacted by 31 Eliz. 4 Bura 254. 


c. 4. That if any perſon having the charge or cuſtody of — — 

« the king's armour, ordnance, or munition, &c. or of The benefit of 
« any victuals provided for the victualling of any ſoldiers or cy - 1 
« mariners, &c. ſhall for lucre and gain, or wittingly, ad- om and om 
« viſedly and of purpoſe to hinder or impeach the king's tbe offence of 
« ſervice, imbezil, purloin, or convey away any of the ſame — — 
« armour, &c. to the value of twenty ſhillings, he ſhall be — ig 
“ judged guilty of felony.” But ſuch offender muſt be pro- value of twenty 
ſecuted within the year next after the offence done; neither I | 
ſhall he forfeit his hereditaments any longer than during his a 


And for the pre- 
life; nor ſhall his blood be corrupted, or his wife loſe her ſervation of the 


dower. ores, and the 


mode of trial 
and puniſhment of peculations under the value of 20s. Vide 9 & to Will. 3. c. 41. 5 Geo. 1. 
c. 25. 9 Geo. 1. c. 28. 17 Geo. 2. c. 40. ſ. 10. 9 Geo. 3. c. 30. ſ. 15. 


L. Ray. 1104, 
Se. 19. And it is alſo enacted by 12 Geo. 3. c. 24. 
That whoever ſhall either within this realm, or in any of 
„the countries or places thereunto belonging, wilfully and 
* maliciouſly ſet on fire and burn, or otherwiſe deſtroy, or 
« ſhall cauſe the ſame to be done, or ſhall aid or aſſiſt in the 
* ſetting on fire, burning or otherwiſe deſtroying of any of his 
* majeſty's ſhips or veſſels of war, whether on float or building 
in any of his majeſty's dock yards, or building or repairing 
by contract in any private yards for the king's uſe. Or an 
of his majeſty's arſenals, magazines, dock yards, rope yards, 
* victualling offices, or any of the buildings erected therein, or 
belonging thereto; or any timber or materials there placed, 
* for building, repairing, or fitting out of ſhips or veſſels; 
Or any of his maſeſty's military, naval, or victualling 
** ores, or other ammunition of war, or any place or places 


« where 
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here an ſuch ſtores or ammunition ſhall be kept or de- 
* poſited, ſhall ſuffer death without clergy.” 

Seck. 20. And it is alſo enacted by 22 Geo. 2. c. 33, ſ. 
24. That every perſon in the fleet who ſhall waſte, im- 
& bezil, or not carefully preſerve any powder, ſhot, am- 
© munition or other ſtores and proviſions, their abettors, 
c buyers and receivers, (being perſons ſubje& to naval dif. 
c cipline), ſhall ſuffer ſuch puniſhment as by a court martial 
« ſhall be found juſt in that behalf.” —And by ſ. 25. Every 
e perſon in the fleet who ſhall unlawfully burn or ſet fire to 
„ any magazine, or ſtore of powder, or ſhip, boat, ketch, 
% hoy or veſſel, or tackle, or furniture thereunto belonging, 
c not then appertaining to an enemy, pirate or rebel, on co 
& yiction by court martial, ſhall ſuffer death,” | 


Sect. 21. As to the fifth offence of this kind, viz. That of* 
relieving a popiſh prieſt, it is enacted by 27 Eliz. c. 2. ſ. 4. 
© That whoever ſhall wittingly and willingly receive, re- 
“ lieve, comfort, aid or maintain any Jeſuit, ſeminary or 
&« other popiſh prieſt, &c. being at liberty or out of hold, 
« knowing him to be ſuch a Jeſuit, &c. ſhall for ſuch offence 
ebe adjudged a felon without benefit of clergy.” * 


CHAPTER THE NINETEENTH. 


Or PREMUNIRE. 


For the hiftory FFENCES more immediately againſt the king, not 
of Fremunire, capital, come generally under the titles of præmunire, 
ſee 4 Comm. 2 . : 

ers miſpriſion, and contempts. In treating of præmunire J ſhall 


conſider, —Firſt, What offences come under this notion.— 
Secondly, How they are puniſhed, 


And firſt, Offences coming under the notion of præmunire, 
ſeem to be reducible to the following general heads; Firlt, 
Offences againſt the prerogative of the crown, « Secondly, 
Offences againſt the authority of the king and parliament. 


Thoſe of the firſt kind ſeem to come under the following 
particulars; 1. Making uſe of papal bulls. 2. Derogating 
from the King's common law courts, 3. Appealing to Rome 
from any of the king's courts, 4. Exerciſing the juriſdiction 
of a ſuffragan without the appointment of the biſhop of the 
dioceſe. '5, Reſuſing to elect or conſecrate the perſon no-. 
minated by the king te a biſhoprick. 6. Maintaining the 
pope's power. 7. Bringing in Agnus Dei. 8. Contributing 
to the maintenance of a popiſh ſeminary, g. Refuſing the 
oaths. 


3 | $47. 
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Seck. 1. But inaſmuch as theſe offences depend chiefly 

upon ſtatutes made for the preſervation of the ſovereignty of 

the crown from the incroachments of the ſee of Rome, I 

ſhall, in order to ſhew the reaſonableneſs of theſe laws, take / 
a ſhort view of thoſe uſurpations, which made them neceſ- 

ary. | . 

; $a. 2. It is the general opinion, that Chriſtianity was par. 33. $8. 
firſt planted in this iſland by ſome of the eaſtern church, Seld. Jan. Ang. 
which is very probable, from the antient Britons obſerving 3 be 
Eaſter always on the fourteenth day of the month, according 5 OE 

to the cuſtom of the eaſt. | 


Sec. 3- But the Saxons being converted about the year partons, c. 6. 
600. by perſons ſent from Rome, and wholly devoted to the p. 12. to 25. 
intereſt thereof, it cannot be expected that ſuch an oppor- . 3 
tunity of enlarging the juriſdiction of that ſee ſhould wholly aba. oy 
be neglected. | 1 R. Abr. 882. 
Sell. 4. And yet Parſons, in his attempt to anſwer Sir 2? 1% 134. 
Edward Coke”s fifth report concerning the king's eccleſiaſtical Sets, Ja. Ang. 
authority, is ſcarce able to produce any inſtances of the papal 42, 65. 
power in this kingdom before the Norman Conqueſt, Indeed 
he tells us, that four or five perſons were made biſhops by 
the pope at the firſt converſion, but offers not any example 
thereof between the year 669 and the conqueſt ; and it is 
certain, that all biſhopricks were then conferred by the 
king's delivery of a ring and a paſtoral ſtaff, 

Sect. 5. Neither is he able to produce any inſtance, that Parſ. c. 6. 
looks like an appeal to Rome before the conqueſt, except in F. 2), te 32. 


. . O. to 6. 
the caſe of two biſhops, and he is forced to own, that even 33 to 


one of the biſhops was depoſed by two kings, and could get 238. 
no relief againſt either of them, notwithſtanding the pope's on np 
utmoſt application in his favour. - | af. 4 

Sect. 6. Nor can he ſhew more than four or five inſtances P. e. 6. p. 
of exemptions from ordinary juriſdiction, granted or con- 1c. on 
firmed by popes to religious houſes in thoſe days, which 21 E4. 3. 65. 
plainly ſhews that this concurrence was not thought neceſ- 1," 144- 
ſary; and it appears, that our ancient kings, of their own 27 Ed. Jo $a. 
authority, exempted ſome abbeys from epiſcopal juriſdiction; 6 H. 7. 14. 
and it hath always been a received rule, even in the times of * K. Abr. 230, 
popery, that the chancellor ſhall viſit a church of the king's 2 8 
foundation, notwithſtanding it be not ſpecially exempted, 

.Seft., 7, But the pope, having favoured and ſupported Davis 89. 
William the Firſt in his invaſion of the kingdom, took that P19, 93. 


5 . þ - 2 = p Roll. 102. 
opportunity of enlarging his incroachments, and in this palm. os oth 


king's reign began to ſend his legates hither ; and prevailed Seid. Ja. Angl. 
at rſt with Henry the Firſt, and afterwards with king John, 25 
to give up the donation of biſhopricks; and, in the time of 
king Stephen gained the prerogative of appeals, and in the 
—— of Henry the Second, exempted all elerks from the ſecular 

wer, A 2 

Set. 8. Indeed this king did at (rſt ſtrenuouſiy withſtand 5. Feines, 
theſe innovations, and abolithed moſt of them by the eonſti- Davis 92, 


tutions 
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tutions of Clarendon : but upon the death of Becket, who, 


for having violently oppoſed the king, was ſlain by ſome of 


his ſervants, the pope got ſuch an advantage over the king, 


2 Inſt. 584. 
Davis 95. 


that he was never after able effectually to execute thoſe laws. 


Sec. 9. And not long after this, by a general excommu- 
nication of the king and people, for ſeveral years, becauſe 
they would not ſuffer an 1 to be impoſed upon them, 
king John was reduced to ſuch ftraits, that he was obliged 
to ſurrender his kingdoms to the pope, and to receive them. 
again, to hold of him for the rent of a thouſand marks. 


Sect. 10. And in the following reign of oy the Third, 
partly from the profits of our beſt church bengeftices, which 


| were generally given to Italians, and others reſiding at the 


2 Iaſt. 580. 


Stat. 6th, 


Co 4+ 
Stat. 2. c. 1, 2, 


bl 
hy in Flet. 
10. 4. 
3 Rich. 2. c. 3. 
7 Rich. 2. c. 
12. 
12 Rich. 2» 
8. 15. 


court of Rome, and partly from the taxes impoſed by the 
pope, there went yearly out of the kingdom ſeventy thouſand 
pounds ſterling. | 

$:2. 11. The nation being under this neceſſity was 
obliged to provide for the prerogative of the prince and the 
liberties of the people, by many ſtrict laws. And in the 
reign of Edward the Firſt, religious houſes were prohibited 
under high penalties, to ſend any thing to their ſuperiors 
beyond ſeas; and it was declared by parliament, that the 
pope's taking upon him to diſpoſe of Engliſh benefices to 
aliens was an incroachment not to be endured ; and ſoon after 
theſe grievances produced thoſe more ſevere laws againſt the 
above mentioned offences of this nature, the particulars 
whereof are before ſet forth. 
Sec. 12. And firſt the offence of making uſe of papal 
bulls is made a premunire by many ancient as well as later 
ſtatutes; for it is enacted by 25 Edw. 3. called the ſtatute of 


proviſors, That whoever ſhall, by a Papal proviſion, diſ- 


e turb any patron to preſent to a benefice, &c. ſhall, be fined 
© and impriſoned till he make full renunciation, &c.” And 
it is further enacted by 25 Edw. 3. ft. 5. c. 22. That if 
« any one purchaſe a proviſion of an abbey or priory, he 
“ ſhall be out of the king's protection.“ And by 38 Edw. 
3. & 12 Rich, 2. c. 15 & 13 Rich. 2. ſt. 2. c. 2. That 
„ whoever ſhall accept a benefice contrary to 25 Edw. 3. 
“ ſhall be baniſhed.” And by 13 Rich. 2. ſt. 2. c. 3. That 
* whoever ſhall bring a ſentence of excommunication againſt 
6c * perſon, for executing the ſaid ſtatute of 25 Edw. 3. ſhall 


s ſuffer pain of life and member.” And by 16 Rich. 2. c. 5. 


„% That whoever ſhall purchaſe or purſue, or cauſe to be pur- 
* chaſed or purſued, in the court of Rome or elſewhere, any 
* tranſlations, proceſſes, ſentences of excommunication, bulls, 
„ inſtruments, or other things, contrary to the tenor of that 
„ ſtatute, which touch the king, againſt him, his crown, 
© his regality, or his realm, or bring them within this realm, 
« or receive them, &c. ſhall be out of the king's protection 


„and their lands and tenements, goods and chattels forfeited 


6 to 


Wk + «+ . =" 
ft * 3 % 
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« &c.” And by 2 Hen. 4. c. 3. That whoever ſhall 
e purchaſe from Rome a proviſion of exemption from ordinary 
« Obedience, and by 2 Hen. 4. c. 4. © That whoever 
« ſhall put in execution bulls purchaſed bx. thoſ of the order 
« of Ciſteaux to be diſcharged of tithes, ſhall incur the like 
C penalty.” Alſo offenders of this nature are farther reſtrained 
by 6 Hen. 4. . 1. 7 Hen. 4. c. 8. 13 4. . 8. & 
3 Hen. 5. c. 4. By which the ſtatutes above mentioned are 
enforced and explained. And it is farther enacted by 23 Hen. 
8. c. 21. ſ. 22. That whoever ſhall ſue for or execute 
« any licence, diſpenſation, or faculty, from the ſee of 
« Rome;' and by 28 Hen. 8. c. 16. (by which all bulls, 
ce briefs, &c. heretofore obtained from Rome, are made void.) 
« That whoever ſhall uſe, alledge, or plead the ſame in 
any court, unleſs they were confirmed by that ſtatute, or 
* afterwards by the king, ſhall incur the like penaly.” Yet 


order to induce another principal matter, whereon te ground 
a title without claiming any thing from the bull itſelf, is not 
within this ſtatute, | 

Set. 13. By 13Eliz. c. 2. Thoſe who purchaſe any 
bull, &c. from Rome, are guilty of high treaſon. But thoſe 
ancient ſtatutes ſtill continue in force; and it is in the elec- 
tion of the crown to proceed either upon them, or 13 Eliz. 
Alſo by the ſaid ſtatute of 13 Elia. The aiders, comforters, 
and maintainers of ſuch offenders after the offence, to the 
<« intent to uphold the ſaid uſurped power, incur a premunire.” 


Se. 14. The ſecond offence of this nature, viz. That 
of derogating from the king's common law courts, is ſaid to 
have been a high offence at common law, and is made a 
pramunire by many ancient ſtatutes; for by 27 Edw. 3. c. 1. 
& 38. Edw. 3. of proviſors, © If any ſubject draw any out of 
* the realm in plea, whereof the cognizance pertains to 
* king's court, or of things whereof judgments be given in 
* the king's court, or ſue in any other court, to defeat or 
* impeach the judgments given in the king's court, he ſhall 
be warned to appear, &c. in proper perſon, at a day con- 
© taining the ſpace of two months; at which, if he appear 
* not, he and his proctors, &c. ſhall be put out of the 
* king's protection, his lands and chattels forfeited, his body 
** impriſoned and ranſomed at the king's will, &c.“ 


Sef?. 15. And by 16 Rich. 2. c. 5. © Both thoſe who 
„ ſhall purſue or cauſe to be purſued in the court of Rome 
or elſewhere any proceſſes or inſtruments, or other things 
* whatſoever which touch the king, againſt him, his crowg, 
* and regality, or his realm, and alſo thoſe who ſhall bring, 
receive, notify, or execute them, and their abettors, &c. 
* ſhall be put out of the king's protection, &c.” oat 

2 


« to the king ; and they ſhall be attached by their bodies, 


it hath been holden, That the alledging of an ancient bull in 


2 Lev. 251, 


1 Hale 643. 
Vide ſup. c. 17. 
Davis 84. 


2 R. Ab. 176. 
Raſt. 466. { 

B. 2. c. 48. l. my 
3 Inſt. 125. 

B. Premu. 3. 
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2 Bulſt. 99. _ $28, 16. In the conſtruction of theſe ſtatutes it was holden, 
x, ne That certain commiſſioners of ſewers for ſummoning one be- 
fore them who had got a judgment at law, and impriſoning him 


till he would releaſe it, were guilty of a præmunire. 


1 Se. 17. Alſo there have been formerly many ſtrong opin- 
4 H. 4 c 23. ions, That ſuits in equity to relieve againſt a judgment at 
2 Cha. Caf. 97. law, are within theſe ſtatutes ; eſpecially if the end thereof 
A yor- be to centrovert the very point determined at Jaw, or to 
Had. 125 ſeek relief after judgment in a caſe wherein the law may 
1 D. Abr. 764. relieve, as againſt exceſſiveneſs of damages, &c. But it 
. ſeems to be generally agreed at this day, That no ſuch fuit is 
3 Keb. 221. within the intention of the ſaid ſtatutes. 

$24. 18, It hath been ſaid, That ſuits in the admir- 
2 Bulſ. 299. N | Sal 2 
x Roll. 190. alty or eccleſiaſtical courts within the realm are within 16 
(e) 3Init. 120, Rich. 2. c. 5. (by force of thoſe words, or e/ſewhere,) if they 
B. Prnon. concern matters, the cognizarice whereof belongs to the com- 


5.12. 16 31. mon law; as where a biſhop deprives an incumbent of a 


17 oo 7+ 9- donative, or excomunicates a man for hunting in his parks, 
AR. n &c, or where (c) commiſſioners of ſewers impriſon a man 
Moor 838. for not releaſing a judgment at law. 


C. Jac. 134» Se. 19. But it ſeemeth, That a ſuit in thoſe courts for 


a matter which appears not by the libel itſelf, but only by 
a the defendant's plea, or other matter ſubſequent, to be of 
temporal cognizance, (as where a plaintiff libels for tithes, 
and the defendant pleads that they were ſevered from the 
nine parts, by which they became a lay-fee,) is not within 
the ſtatute, becauſe it appears not that either the plaintiff or 
the judge knew that they were ſevered, a 


Sec. 20. The third offence of this nature, viz. That of 
appealing to Rome from any of the king's courts, is made a 
promiunire by 24 Hen: 8. c. 12. and c. 20, 21. and 25 Hen. 8. 

C. 19. by which it is enacted *©* That all ſuch appeals as for- 
„ merly were made to Rome, ſhall from henceforth be made 
eto the high court of chancery.“ 


Se. 21. The fourth offence of this nature, viz. That 
of exerciſing the juriſdiction of a ſuffragan, without the ap- 
pointment of the biſhop of the dioceſe, is made a præmunire 
by 26 Hen. 8. c. 14. which ſets forth at large for, what towns 
ſuch ſuffragans may be nominated by the king, and alſo how 
they may be. nominated, conſecrated, and commiſſioned, 


Se. 22. The fifth offence of this nature, viz. That of 
refuſing to cleft or conſecrate the perſon nominated by the 
king to a biſhoprick, is made a præmunire by 25 Hen. 8. 
c. 20. ſ. 7. by which it is enafted, That if any dean and 
chapter refuſe to elect the perſon named in the king's letter 
for a biſhoprick, and to ſignify ſuch election to the king 
« within twenty days after the licence ſhall come to their 
« hands, or if any archbiſhop or biſhop after ſuch election (or 

« nomination 
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« nomination by the king in default thereof ſignified unto 
« them by the king, ) ſhall refuſe within twenty days to con- 
« firm and conſecrate the perſon ſo ſignified to them, they 


« incur a præmunire.“ 


$:8. 23. The ſixth offence of this nature, viz. That of $ Elie. e. 1. 
maintaining the pope's power, is made a præmunire upon the 
firſt conviction, and high treaſon upon the ſecond. 


Sec. 24. The ſeventh offence of this nature, viz. That Cauley 52, 53- 
of bringing in Anus Dei, is made a 8 by 13 Eliz c. 2. * * fs 
J. 7, 8. by which it is enacted. * That if any one ſhall bring penalty of im: 
into the realm, &c. any Agnus Dei, craſſes, pictures, beads, portiry, popih 
& or ſuch like ſuperſtitious things, pretended to be hallowed _ * 
« by the biſhop.of Rome, &c. and ſhall deliver or offer the * a 
„ ſame to any ſubject to be worn or uſed in any wiſe; or if 
de any one ſhall receive the ſame to ſuch intent, and not clear 
« himſelf by diſcovering the offender, &c. he ſhall incur a | 
« premunire.” $2 
Set. 25. And ſo ſhall a juſtice of peace in the ſame county, Cawley 34. 1 
who having any offence in that act declared unto him, ſhall 


not declare it to a privy counſellor, within ſixteen days. 


Secb. 26. The eighth offence of this nature, viz. That of 
contributing to the maintenance of a popiſh ſeminary, is 
made a premunire by 27 Eliz. c. 2. ſ. 6. 


Sec. 27. The ninth offence of this nature, viz. That N. B. Tue 
of refuſing the oaths, is made a premunire by ſeveral ſtatutes ; 1 
for by 1 Eliz. c. 1. ſ. 19. it is enacted, © "That all eccleſiaſti- cerns the vaths, 
« cal perſons, and all eccleſiaſtical and temporal officers, is 2 by 
and all perſons having the king's ſees or wages; and by 49 5 . 
ſ. 26. That all perſons taking orders, or any degree in any 
univerſity within the realm, ſhall take the oath of ſupre- 


macy, under pain of loſing their benefices and offices.” 
And it is further enacted by 5 Eliz. c. 1. ſ. 5. * That all 


the perſons above mentioned who are required by the ſaid 
ſtatute of x Eliz. c. 1. to take the ſaid oath, and all ſchool- 
maſters, publick and private, barriſters, benchers, read- 
ers, ancients in any houſe of court, &c. attornies, ſheriffs, 
and officers belonging to the common or any other law, 
or to the crown, or to any court whatſoever, al take the 
ſaid oath in open court, before they ſhall be admitted to 
any ſuch vocation or office, &c. And if they belong not to 
any court, that then they ſhall take the ſame before ſuch 
perſon as ſhall admit them to ſuch vocation, &c. or be- 
fore commiſſioners appointed under the great ſeal, &c,”— 


And it is farther enacted ſ. 6. * That any biſhop 
may tender the ſaid oath to any ſpirituat perſon within bis 
ol, I. G 74 « dioceſe, 


(e 
cc 
«c 
40 


ec 
cc 
cc 
« 
«« 
« 
«« 


Raym. 212. 
1 Ven. 171. 
2 Keb. 325. 


Raym. 445. 


Dyer 234. 


1 Bulſt. 197, 
Y 
2 Bulſt. 290. 


1 Ven. 172, 
173 


Raym. 445+ 


Dyer. 234. 363. 


Dyer 234. 


Dyer 234. | 


mpt as others; and by 
„That commiſfioners may be appointed by the Lor 
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% dioceſe, as well in places exempt as others 55 bs 7. 
an- 
<< cellor to tender the ſame to ſuch perſons as by their com- 
* miſſion they ſhall be authorized to tender it unto.” “ 
And by ſ. 8. That if any perſon, compellable by 
« either of the ſaid acts, or appointed by ſuch commiſſioners 
4 to take the ſaid oath, ſhall refuſe to take jt on a tender 
« thereof, he ſhall incur a præmunire. OOO OO 
And by f. 9. That fuch' refuſal ſhall be certified with- 
* — days before the king in his court of King's Bench, 
« by thoſe who have authority to tender the ſaid oath, under 
e the penalty of one hundred pounds; and that the ſheriff 
te of the county wherein the ſaid court ſhall fit, may impane] 
« 2 Jury, who ſhall inquire of ſuch refuſal, in ſuch manner 
« as if it had happened in the fame county.” 


Se. 28. In the f of theſe ſtatutes it hath been 
reſolved : Firſt, That the obligation to take the ſaid oath 
continued after the death of queen Elizabeth, tho' the 
ſtatutes ſay nothing of her ſucceſſors; and the like reſolution 
alſo has been made in relation to the oaths appointed by ſub. 


x 


ſequent ſtatutes, 

Sect. 29. Secondly, That in a commiſſion authoriſing perſons 
to tender the ſaid oath, a general deſcription of the perſons to 
whom it ſhall be tendered is ſufficient, without naming 
them particularly by their names. 

Sect. 30. Thirdly, That if the perfon who tendered the oath 
as biſhop, was not a biſhop at that time, the defendarit may 
give it in evidence upon the general iſſue. OT ES 
- Seft, 31. Fourthly, That the ſaid oath muſt in ſubſtance 
be taken in the very words expreſſed in the acts, and cannot 
be qualified with any reſerve' whatever : yet it hath'been re- 
ſolved, That to uſe the words, In conſcience, inſtead of, in my 
conſcience, or ſea of Rome, inſtead of ſce of Rome, makes no 
material variance, | 3h | 

Set. 32. Fifthly, That a certificate of a refuſal of the 
ſaid oath made to the judges of the ſaid court of the King's 
Bench by name, and not ro the king in his ſaid court, 1 
ſufficient within the meaning of the Gariite: gk" 
Sect. 33. Sixthly, I hat an eccleſiaſtical perſon is well 
deſcribed in ſuch a certificate by the addition of legum doctor, 
& ſacris ordinibus conflitutus, without adding cericus, XC. cates 
Seft. 34. Seventhly, That ſuch a certificate being enter: 
ed of record, as brought into court ſuch a day and year per 
A. B. Cancellar. of ſuch a biſhop, is good, without entering 


2 


that it was To brought per mandatum epiſcepi. 
See. 35. izhthly, That the trial muſt be by a jury of 
the county, wherein the oaths were refuſed ; for the Nature 
only authoriſes an indictment by a jury of the county, where- 
if Gr KP: wif him gn7) ind VID ef agg ere 

7 has 3 W Ges. 
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Sent. 30. Ninthly, That any miſ-recital of the very words 
of the oath, in an indiftment for not taking it is- erroneous. 


Seft.. 37» By 3 Jac. f. c. 4. .. 13, 14. Any biſhop, 
&« or two juſtices of peace, whereof one is to be of the quo- 
« rum, might tender the oath of obedience therein pre- 
<« ſcribed, to any perſon above the age of eighteen years, 


C dicted of recufancy, or not having received the ſacrament 

« twice in the year paſt, and alſo to any ſuſpected ſtranger 
dc who ſhall not purge himſelf upon oath ; and ſhall certify 
« the names of ſuch as take the ſaid oath to the next Quarter- 
cc Seffions, and commit thoſe who refuſe it till the next Aſſi- 
« zes or Seſſions, where the ſame ſhall be again tendeted; 
« and if the ſaid perſons, or any other perſons whatſoever of 
“e the age of eighteen years, other than noblemen or noble- 
« women, ſhall there refuſe to take it, they incur a præmu- 
« rire, unleſs they be femes covert, who ſhall be committed 
« till they take it,” | | 
Sell. 38. By ſ. 41. »The lords of the council in 
« like manner may tender the ſaid oath to any nobleman or 
c woman, of the age of eighteen years, who refuſing the 
“ ſame, incur a premunire, femes covert excepted,” 

Seft. 39. By 7 Jac. 1. c. 6. ſ. 2. 26, 27. All perfons 
« whatſoever, as well eccleſiaſtical as temporal, of what eſtate, 
« dignity, pre-eminence, ſex, quality or degree ſoever, he 
or ſhe ſhall be, above the age of eighteen years, being in 
„that act mentioned and intended, ſhall take the ſaid oath ; 
and any privy counſellor or biſhop, within his dioceſe, 
«© may require any baron or baroneſs, of the age of eighteen 
< years, and any two juſtices of the peace, whereof one to 
* be of the quorum, may require any other perſon of that 
© age to take it, And if any perſon of or above the ſaid age 
* and degree ſhall be preſented, &c. for not coming to church, 
« &c. then three of the privy council, whereof the Lord 
“Chancellor, &c. to be one, ſhall require ſuch perſon to 
* take the ſaid oath.— And if any perſon whatſoever, of the 
* ſaid age and under the ſaid degree, ſhall be preſented, &c, 
kor not coming to church, &c. or if the miniſter, &c. 
* ſhall complain to any juſtice of peace, &c, and the 
© juſtice ſhall find cauſe of ſuſpicion, then any one juſtice of 
peace ſhall require ſuch perſon to take the ſaid oath, &c. 
And all ſuch perſons reſuſing a tender of the ſaid oath, 
* ſhall be bound over to the Ailizes or Seſſions, wher-, if 
2 they refule again, they incur a premunire:” And ſ. 27. 
- All ſuch reſuſers are diſabled to execute any publick place 
x of judicature, or bear any ocher office, (being no office of 
7 inheritance or miniſterial function) or to practiſe he 
„ mmon or civil law, phyfick or ſurgery,” or the art af an 

apothecary,” | 

G z N Sa, 


« being under the degree of nobility, and convicted or in-“. 


See the books 
above cited. 


The 2 Jac. I. Ce 
4. as far at Cone 
cerns the oaths, 
iz repealed by 

6 fs. * 


Skin. 11. 


Vide 16 Oeo. 2. 
6. 39s 


* 


* 


See Cawley 246, 
& c. 


84 5 


1200. 130, 131. 
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$:2. 40, In the conſtruction of theſe ſtatutes it hath been 
reſolved, That the juſtices of peace, &c. may ſend their war. 


rant to dens ſuch perſons before them, but that they cannot 
c 


Vide 1 Geo. To 
c. 13. ; 
6 Geo, 3. c. $ Jo» 


Vide ch. 24. 


Vide ch. 24. ſ. 7. 
Comm. 368. 
4 Comm. 115. 
116. 123. 


4 Comm. 117. 
I Bulſt. 9. 
Co. Lit. 129. 

3 Inſt. 125.218, 


B. 2. F ; 444. 


authoriff the conſtable to break open the doors to take them. 


Se. 41. But by 1 William & Mary c. 8. the oaths of 
ſupremacy and obedience, preſcribed by theſe acts, were 
abrogated; and the following oath and declaration ſubſtitut- 
ed in their room, —* I A, B. do ſincerely promiſe and ſwear, 
« That I will be faithful and bear true allegiance to his 
& majeſty king George.“ © I A. B. do ſwear, That J 
&« do from my heart abhor, deteſt and abjure, as impious 
« and heretical, that damnable doctrine and poſition, that 
« princes excommunicated or deprived by the pope, or any 
c authority of the ſee of Rome may be depoſed or murdered 
„ by their ſubjects or any other whatſoever.” And I do 
declare, that no foreign prince, perſon, prelate, ſtate, or 
<« potentate, hath or ought to have any juriſdiction, power, 
c ſuperiority, pre-eminence or authority eccleſiaſtical or civil 
„within this realm.“ 


Sect. 42. And by ſ. 3, 4, 5. All perſons who are 
required to take, or authoriſed to tender the ſaid abrogated 
oaths, or either of them, are in like manner required and au- 
thoriſed to take and tender the ſaid oath and declaration, 
under the ſame penaltics, &c.“ : 
Seat. 43. By 7 Will. z. c. 24. © Serjeants at Jaw, 
counſellors, attornies, ſolicitors, proctors, clerks or no- 
taries, practiſing as ſuch in any court whatſoever, without 
* taking the ſaid oaths and ſubſcribing the ſaid declaration, 
& incur a premunire.” 


Sef. 44. And now I am in the ſecond place to conſider 
thoſe offences againſt the authority of king and parliament, 
which come under the notion of præmunire; as to which it is 
enacted by 6 Ann. c. 7. That if any perſon ſhall mali- 
ciouſly and directly, by preaching, teaching, or adviſed 
<« ſpeaking, declare, maintain and affirm, that the pretended 
«© prince of Wales, hath any right or title to the crown of 
** theſe realms, or that any other perſon or perſons hath or 
have any right or title to the ſame, otherwiſe than accord- 
ing to 1 Will, & Mar. c. 2. and 12 Will. 3. c. 2. and the 
acts then lately made in England and Scotland, mutually 
for the union of the two kingdoms; or that the kings or 
queens of this realm, with the authority of parliament, 
<< are not able to make laws to limit the crown and the deſ- 
“cent, &c. thereof, ſhall incur a præmunire. 


cc 


-& 


Seft. 45. As to the ſecond general point of this chapter, 
viz. In what manner offences of this nature are puniſhed. It 
is to be obſerved, That moſt of the ſtatutes of premunire refer 
the puniſhment to 16 Rich, 2. c. 5. which enacts, that * 

| who 


a. iS. os att 


* 
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who. offend againſt the purport thereof © ſhall be put out of 


« the king's protection, and their lands and tenements, gogds 
&« and chattels forfeited to our lord the king: and that they 
<« be attached by their bodies, if they may be found, and 
« brought before the king and his council, there to anſwer to 
« the caſes aforeſaid, or that proceſs be made againſt them 
« by præmunire ſacias, in manner as is ordained in other ſta- 
4e tutes of proviſors . ; ; 

Si. 46. Inaſmuch as this ſtatute expreſsly ſaith, that ſuch 
offenders ſhall be put out of the king's protection, and alſo 
the ſtatute of 25 Edw. 3. ſ. 5. C. 22. had farther added, 
« That any one might do with a purchaſer of the proviſions, 8 
« therein prohibited, as with the king's enemy, and that he & 
« who ſhould offend againſt ſuch a one in body, lands, or 
« goods, ſhould be exculed,” it was formerly holden, That a Go, LN. 290% 
perſon attainted in a præmunire might lawfully be ſlain by any 73,0 128. 
one, as being the king's enemy, and out of the protection of B. Cor. 197. 
the laws; but the latter opinions ſeem to have diſapproved Jenk. 199. 
of this. ſeverity. . However, it is expreſsly enacted by 5 Eliz. | 
c. 1. ſ. 21, 42. That it ſhall not be lawful to kill any 6. 
4e perſon attainted ih præmunire, ſaving ſuch pains of death or 
« other hurt or puniſhment, as heretofore might, with- » 
« out danger of law, be done upon any perſon that ſhall 
« ſend or bring into the realm, er within the ſame ſhall 
« execute, any proceſs, &c, from the fee of Rome.“ 


Seft. 47. But howſoever the law may ſtand in relation to 11%. 130 
ſuch perſons as are within the exception of this act, ie is cer- „Elia 1. 6. 


Poſt. 126. 
tain that no perſon whatſoever attainted of any præmunire Can Stauaf. 44. 


bring an action for any injury whatſoever; and that no one Plow. 97. 
knowing him to be guilty can with ſafety give him aid, com- 22 118. 
fort or relief. J Jae 333. 


Set. 48. But it hath been reſolved, That thoſe general 3134 — 


words in the ſtatute 16 Rich. 2. . 5. That all the lands 2 Lev. 169. 
and tenements ſhall be forfeited, extend not to land entailed, : tac 
after the death of the offender. 


Jones. 217. 


$:4. 49. Alſo it hath been reſolved, That a ſtatute, by & Ven. 173- 


appointing that an offender ſhall incur the penalty and dan- — —_ 


ger mentioned in the 16 Rich. 2. c. 5. does not conline nie, ſee b. 2. 
the Co 48. ſ. 9g» 0 
273 5 


THE following offences alſo have been made ſubject to the penalties of a fpremmire. 


1. To moleſt the poſſeſſors of abbey lands, granted by parliament to H the Eighth | 

Edward the Sixth, 1 & 2. Ph. & Ma. 2 l. 40. . io ROW 39M _ 
2. To take more than the rate of 101. for the Man of 1001. fort a 

of 5 Ed. 6. c. 20. 13 Eliz. c. 8. Noy. 2. Het, 25. Cro. Jac. 283. 


3. To procure any action to be | : | 
count. d Jac, f. y nay 4 o be delayed, after notice, othetwile than by the regular proceſs of the 


4. To obſtruct the en of making gunpowder, or to prevent the importation of the! j 
of which it is made, br 4 po e ingredients 


” by virtue of a pretendee authority from the c:o.vn, 4G Car. 1. c. 21, 1 Ja. 


5. To ſeize the a . 
enden in G. 2 ther under colour of purveyaace, oP im any carriage by way of 


G3 6. Te 


year, againit the injunRiong 


8 


Or MISPRISION'6s TREASON. . 1. 


the proſecution for the offence to the particular pfoteſs tere · 
by given. E | 0 3 


: G To aſſert chat bath or either houſe of parliament have legiſlative authority without the King, 
T3 Ar. 2. C. 1. 22 FE - 1 6s - * : A . * 
J. To ſend any fubject of this realm a priſoner beyond the ſeas in defiance of the habeas corgun 
act. 31 Car. 2. ſt. 2 ; . | 5 "es ES * 92 
8. To conſpire to avoid the ſeizure or forfeiture upon the importation of cattle as mentioned in 
the aft. 20 Car. 2. c. 7. „ehen jo een 
9. To treat of any oer matter, at the convention for the election of the fixteen peers of 
Scotland, ſave the buſineſs of the election. 6 Anne t. 23. g We ; _— 
10. To project any ſcheme by public ſubſcription. to the prejudice of, great numbers in their 
trade, and fimiiarto the South-Sea project. 6 Geo, 1. ch. 18. fee Str. 472, L. Ray» 1364. 
11. To ſolemnize, aſſiſt, or be preſent at the forbidden matriage of ſuch of the deſcendants of 
George the Second, as are prevented by the act, from marrying without the conſent of the mn. 
1 3. Co 11. | 7. 


CHAPTER THE TWENTIETH. 
2 Or MISPRISION or TREASON. 


. 


1 0 HE word miſpriſion has not any certain ſignification, 
8. P. C. 37. | but is generally applied to all ſych high offences as 
B. Cor. 174. are under the degree of capital, and nearly bordering there- 


a upon; and it is ſaid that a miſpriſion is contained in every 
1 Hale 374, treaſon or felony whatſoever, and that one who is guilty of 


708. felony or treaſon may be proceeded againſt for a mifpriſien 
2. 19. only, if the king pleaſe, | | 


Hudion of the court of Star Chamber M 8 8. in Muf. Brit. 


Offences of this kind are generally ſaid to be twofold. 
Firſt, Negative, which conſiſt in the omiſſion of ſomething 
which ought to be done, —Secondly, Poſitive, which con 
in ſome miſdemeanor actually committed, _ | 

Set, 2. The negative miſpriſion more immediately againſt 
the king is commonly called miſpriſion of treaſon, which is 
an offence conſiſting in the bare knowledge and concealment 
of high treaſon, (whether it be ſuch by 25 Edw. 3. or ſubſe- 


a quent ſtatutes) without any degree of aſſent thereto ; og. 
Pale l. 351, this is declared to be a miſpriſion only by i & 2 Mar. c. 10. But 
„ at law, any delay in diſcovering high treaſon, whatever excu- 


Bradt. 118. ſes the party might have for it, was deemed an aſſent to it, 
8 3 and conſequently high treaſon. | | 
3 Seft. 3. And at this day, if the concealment of high 
treaſon be accompanied with any circumftances which ſhew 
2 127 An approbation thereof, it amounts to high treaſon; as if one, 
4c . having notice before-hand that perſons deſigned to meet in 
order to conſpire againſt the government, go into their com- 


- company and hear their treaſonable conſultation and conceal | 
t 1 if, oye, who has been once accidentally in ſuch com- 
EL a 


* | * 


— 


by 
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pany and heard ſuch diſcourſe, meet the ſame company a 


ſecond time, and hear ſuch like diſcourſe, and conceal it, 


4. 


Set. 4. Alſo whoever receives and comforts a traitor, 3 H. 7. 10. 


knowing him to be ſuch, whether by counterfeiting of coin, (a) 
or otherwiſe, is himſelf a principal traitor ; for ſuch. a receipt 
of a felon makes the receiver an acceſlary to the felony, and 
whatever makes an acceſſary in felony, makes a principal 
in treaſon. 644 38 50 

Sed. 5. Neither can a perſon, who has knowledge of a 
treaſon, ſecure himſelf by diſcovering that there will be a 
riſing in general, without diſcloſing the very perſons intending 
to riſe; nor even by diſcovering of theſe to a private perſon, 
who is no magiſtrate. _ | 

Seck. 6. But it ſeems that one who is only told in general 
that there will be a riſing, without knowing any of the per- 
ſons or particulars of the deſign, is not bound to make any 
diſcovery at all. . 

Sect. 7. There is one poſitive miſpriſion which is made 
miſpriſion of treaſon, by 13 Eliz. c. 2. by which it is enaQt- 
ed, That thoſe who forge foreign coin, not current here, their 
aiders, abettors and procurers are guilty of miſpriſion 
treaſon, &c, | 


CHAPTER THE TWENTY FIRST. 


Or CONTEMPTS AGAINST THE KING's 
COURTS. | 


O ER poſitive miſpriſtons more immediately againſt 
the King ſeem reducible to the following heads. —Firſt, 
Contempts againſt his palace or courts of juſtice, Secondly, 
Contempts againſt his prerogative. 'T hirdly, Contempts 
againſt his perſoh or government. Fourthly, Contempts 
againſt his title. | | 
Seer. 1. And firſt, Contempts againſt the king's palace, &c. 
have always been looked upon as very high miſpriſions, and 
by the ancient law before the conqueſt, Fighting in the king's 
palace Was 2 — 5 offence ; and by 33 Hen. 8. c. 12. ſ. 7. 
2 Malicious ſtriking in the king's palate, — any blood 
1 ſhall be ſhed, is puniſhable with the loſs of band, perpetual 
impriſonment, and fine at the king's pleaſure,” 


Sum. 127. 

3 Inſt, 138. N 
12 Co. $1, 82. 
Con. Dy. 296. 
Inf. B. 2. c. 29% 
(a) Que 

1 Hale 233, 
237, 613. . 
Kely. 22. 


* 


Sum. 7227. 


S. P. C. 3 8 


Kely. 22. | 


1 Hale 376. 
4 Com. 121, © a 


q 


a, ara 


3 Hen. 7. c. 24. 
2 Ann. c. 16, 
teirn de jure 
Goth. l, Jo Co 3. 
L. L. Alured 
Gap. 7 & 
z Inſt, 4 
Pop. 206. 


Sect. 2. It ſeems queſtionable from the conſtruction of See firſt part of 


this whole act, and the general tenor of the Iaw-books, whe- 
ther ſtriking in a palace, wherein the king 18 not at the 
G 4 time 


the act. 

8. F.C. 38. 
B. pain 16. 
Dalt. Co >» 


\ 


or CONTEMPTS rt Bk, x, 


6 Mod. 75, 76. time aQually reſident, (1) be within the ſtatute; and it is ſaid 


3 Inſt, 140. 
4 Com. 125. 


(r) The 3 Jac. 2. The Earl of Devonſhire ſtruck Colonel Culpepper in the room next to the 


that the inſtance which is given in the third Inſtitute, of a 


. perſon's hand being cut off for ſtriking in the tower, is not 


warranted by the record, 


druwing room at Whitehall; an information was exhibited in the King's Bench for this miſde. 


meanor ; and, the Earl alledged his privitedge, and retuled to plead. 
was over- ruled, and the Earl fined 30000 J. and impriſonment till paid. 
the houſe of Lords determined, 1. That it was a contempt of priviledge. 


On argument, the objection 
On error being brought, 
2. That the fine was 


exorbitant and repugnant to Magna Charta. 3. That no peer ought to be impriſoned at any time 
for the non-payment of a fine to the kinge 11 State Trials. 133. | 


L. L. Ina. 0. 6. 


L. L. Canuti. 


c. 
L. L. Alured c. 7. 


2 Iaſt. 549. 
3 Inſt. 140. 
S. P. C. 33. 
Dalt. c. 90. 
41 All. 25. 
22 E. 3. 18. 


Dyer 188. 


See B. 2. c. 48. 


ſ. 11. 

Daliſ. 23. 

2 R. Abr. 76. 
Sum. 131. 

1 Keb. 751. 
12 Co. 71. 


(a) Owen 120. 


C. Eliz. 405 


x Lev, 106. 
6 Mod. 172. 
Noy 104 
Go Jac, 367. 
22 E. 3. 13. 
4 Inſt. 141. 


Con. Sum. 131. 


©. Elis. 405. 
C. Car. 373. 
W. Jon. 345. 
Owen 120. 


3 Init. 142. 
Nor 319. 


Selt. 3. However it is certain, That by the common law 
which continues to this day, ſtriking in Weſtminſter Hall, 
where the king is only preſent, as repreſented by his judges, 
and by their adminiſtration diſtributing juſtice to his people, 
is more penal than any ſtriking in another place in his actu- 


al preſence ; for the latter is not puniſhed with the loſs of 
hand, unleſs ſome blood be drawn, nor even then with the 
loſs of lands or goods: but if a perſon draw his ſword on any 


judge, . in the preſence of the court of king's bench, chancery, 
common pleas, or exchequer, or before the juſtices of aſſize, 
or oyer and terminer, whether he ſtrike or not; or ſtrike a 
juror; or any other perſon, with or without a weapon, he 
ſhall loſe his hand and his goods, and the profits of his 
lands during life, and ſuffer perpetual impriſonment, (a) if the 
indictment lay the offence as done coram domino rege. 


$24. 4. Neither can one who is guilty of ſuch offence 
excuſe the ſame by ſhewing that the perſon ſo ſtruck by him 
gave the firſt aſſault. | 


$22. 5. Alſo he who reſcues a priſoner from any of the 
courts above mentioned, without ſtriking a blow, ſhall forfeit 
his goods and the profits of his lands, and ſuffer impriſonment 
during life, but not loſe his hand, becauſe he did not 
ſtrike. 5 - 

Sect. 6. And he who makes an affray in the palace-yard 
near the ſaid courts, but out of their view, ſhall be impri- 
ſoned during the king's pleaſure, and ſeverely fined, but not 
loſe his hand, | 


Set. 7. And not only thoſe who are guilty of fuch an 
actual violence, but alſo thoſe who diſturb ſuch courts by 


_ threatening or reproachful words to any judge ſitting in 


them, are guilty of a high miſpriſion; and in the time of 


Edward the Firſt, one William de Bruce, who upon hearing 
judgment given againſt him in the exchequer, ſaid to the 


*hief baron, © Roger, Roger, Thou haſt had thy will of me, 


% which of a long time thou haſt ſought, and I will ramember 


* it,” was for theſe words impriſoned during the king's . 


pleaſure, and ordered to walk from the king's bench to 
the exchequer, bareheaded and ungirt, and to atk forgive- 
nels, &c. And in the time of Charles the Firſt, one Har- 

| riſon, 


I — 
— 


Ch. a1. m KING's COURTS,Þ | 6 


riſon, for ruſhing into the court of common pleas, and 

ſaying to juſtice Hutton ſitting there,“ [ do accuſe Mr, juſtice , C. 
Hutton of high treaſon,”* was fined five thouſand pounds, 804. 5938 
and impriſoned during the king's pleaſure, and ordered to go Hutt. 131. 
to all the courts of Weſtminſter Hall with a paper on his Pop. 133. 
head, ſhewing his offence, and to make his ſubmiſſion, &c. 

And theſe caſes are the more remarkable, becauſe in the firſt, 

the offender was of a very honourable family; and in the 

ſecond, a bachelor of divinity, and yet condemned to 

ſuch corporal puniſhment, the loweſt of which is in judgment 

of law higher than the greateſt fine whatever. | 


$:8. 8. Alſo all who reflect on the juſtice or honour of Hob. 23 4 I 
thoſe high courts ſeem to be indictable and highly finable; Moor 563. w 
as if one charge an exemplification under the great ſeal to #35 
be contrary to the original. | | | 

Sect. 9. Alſo he who gives another the lie in Weſtmin- 1 Lev. 107. 
ſter Hall fitting the courts, ſhall be bound to his good n 
behaviour. : | 

Se. 10. And, he, who makes an affray in the preſence , 1,6, 141. 
of any of the king's inferior courts of juſtice, is highly finable, 12 Co. 71. . 
but not puniſhable with loſs of hand, ke. 4 

Sect. 11. And he who ſpeaks contemptuous and re- (a] C. Elis. 78. 
proachful words to the judge of ſuch a court in execution of G) =_ _ 
his office is immediately fineable by ſuch judge, (a) or, as con. ry = 
ſome ſay, may be (5) indicted, &c. as if one give the lie to Abr. 73. 

a judge of a court- leet in the face of the court, (c) or being e. z 
(4) admoniſhed by him to pull of his hat, ſay, © I do not c. Elie. . 
value what you can do,” or tell him in the face of the (% Run. 68. 
court that he is (e) forſworn, or call him (/) fool, &c. or N * 
lay, * If I cannot have juſtice here, I will have it elſe- (f ) C. Elia. 28. 


«© where,” (g) vor 247. 


) 1 Sid. 1 
1 * 


Sect. 12. And it was formerly holden that a man might 2 R. Abr. 78. 
be indicted for a ſlander of the juſtice of the nation, by reflect - Roll. 245. 1 
ing on a ſentence given in any court eceleſiaſtical or tempo- 
ral, whether directly, as where one ſaid that ſuch a ſentence 
given by the high commiſſion court, was againſt law; or 
obliquely, as where one ſaid that ſuch a ſentence was juſt, 
but that the teſtimonies on which it was founded were falle, or. 
the affidavits equivocating. | 
Set. 13. But it ſeems the better opinion of this day, Hob. 202. 
at a man cannot be indicted for any ſcandalous or con- Nor 819. 
temptuous words ſpoken of or to ſuch officers, not being in 
the actual execution of their office; for ſuch an offence ſeems , 
rather to proceed from ill breeding than a contempt of the 
government ; and though it may be a cauſe to bind a man 
to his good behaviour, yet it does not ſeem to be of ſuch 1 Ven. 10. 
conſequence as to be a ſufficient ground for a publick proſe- 
cutton, as for an offence againſt the common peace, &c. 
And 


| & | 


* 1 gd. 35. 5 
2 Keb. 594. 


{+) 5 Mod. 203. 


(!) 2 Keb. 494. 


S Mod, 204. 
2 Ven. 16. a 


(m) 5 Vo 
oo 995 


(o) . 


galley. _ 
p) . Brox- 


(i Ven. 10. 


3 Iaſt. 142. 
Sum. 131. 
Latch. 220. 
Barr. 112. 


AF 
* - 


2 K. Abr. 76. 
Hob; 271. 


Raym. 376. 
Tr. per Pa. 164. 

Sum. 131. 

2 R. Abr. 177. 
5. V. C. 11. 36. 

27 Aſſ. 63. 

B. Cor. 113. 
Sum. 131. 

3 Inſt. 22. 106. 
3 Leon. 207. 


© comb, for making 


courts are high] 


% Tf » Si 


Or CONTEMPTS Aer &c. | *, 
Pb reeable hereto it hath been ebay” That a man 
ſhall Tag be indicted tor ſaying, * That whenever 2 bur. 

40 « gels of ſuch a town puts on his own, Satan enters int 

& him';” (i) Hor, That “ the mayor and 10 55 59 6 f ſock 

« 2 town are as great villains. as any that rob ont 

„ way z” (#)—0r, That, © the juſtices of peace coding 

no more of the ſtatutes of exciſe than is Je. nor one 

ce twenty of the parliament-men who n made them,“ (J) —or, 

«a That, ſuch a juſtice of peace is a fool, an als, and a COX- 

ſuch a warrant, 290 4 — ands no, 

« more law than a flickhill,” (m)—or, That « he is not 

« fit to be a juſtice of peace; for that he will db — 

& or wrong, according as his affections lead him,“ (u 

or That “ ſuch an order is a numſcul order, and that the 

« juſtice deſerves to be hanged who made it; (8)—or That, 


« ſuch a-juſtice of peace is a forſworn wretekhi.; and that he 
% will fliung his purſe at-him;?*(p)—or for faying to a mayor 


of a town, * You Mr. Mayor, I do not care a fart for you; 
« You Mr. Mayor, are a rogue and a raſcal,” () —or 
| for ſaying, That, „The juſtices of peace have wothingo 
“ to do with the exciſe.” (7) 

Se77. 14. And not only thoſe who diſturb the adminiftration 
of juſtice by direct contempts offered to the king's courts, but 
alſo all ſuch as are'guilty of any injurious treatment of thoſe 
perſons who are under the more immediate protection of thoſe 
puniſhable by fine and impriſonment ; 
as if a man aſſault or threaten his adverſary for ſuing him, 
or a counſellor or attorney for being employed againſt him, 
or a jutor for giving a verdict againſt him, or a gaoler 
for keeping a priſoner in ſafe cuſtody, _. 

Seck. 15. Alſo all who endeavour to Rifle the trüch, and 
prevent the due execution of juſtice, are highly puniſhable, 
as thoſe” who being exdmihed before the privy council | 
concerning their knowledge of a crime, whereof a third 
perſon is accuſed, diſclofe what paſſed in ſuch examina- 
tion, in order to ſuppreſs a farther diſcovery; and alſo 
all thofe who diſſuade, or but endeavour to diſſuade a wit- 
neſs from giving evidence againſt a perſon indicted, &c. of 
who adviſe a priſoner to ſtand mite on his arraignment, Kc. 
And it was anciently holden, that if one of the grand 
inqueſt diſcover to any perſons indicted, the evidence 


againſt them, he is an acceſſary to the offence, whether 
_ treaſon or felony; and at this day it is agreed, that he 
is guilty of a high 1 48855 puniſhable by fine and im- 
prilonment? 


um 


CHAPTER THE TWENTY SECOND. 


Or CONTEMPTS Kcamsr Tis EIN GH 
PREROGATIVE. —» * 


ON TEMPTS againſt the King's prerogative.are of , Coma. 325, 

| ſo various a nature, that they cannot well be reduced 126. | 

to any certain heads. However, the principal of them ſeem 

to come under the following particulars: Firſt, Refuſing to 

aſſiſt the king for the good of the publick. Secondly, Pre- 

ferring the intereſts of a foreign prince to that of our own. 

Thirdly, Diſobeying the King's lawful commands or prohi- 

bitions, wes 1 | 
$e2, 1 Firſt therefore, it is a high offence for any ſubject (e) Moor 778, 

to deny the king that aſſiſtance for the good of the publiok, (4) 5. P. c. 8. 

eicher in his councils or wars, which by the law he is bound F. Cor. 16, 

to give him; as for a peer not to (4) come to the parlia- (e) 2 R. Abr. 

ment at the day of ſummons, or to (5) depart from thence 4402 R. Abr 

without the king's licence; or for a (c) ptivy councillor to 165. B. Teaure 

refuſe to give his advice on an affair of ſtate; or for any (d) 4% 73- 

private ſubject to refuſe to ſerve the king in perſon, if he be Hae : 

able, or to find another, if he be not able, inthe defence of 25 Ed. 3. e. i. 

the realm, againſt rebels and foreign invaders ; or, as ſome 23 — 

ſay, to refuſe to ſerve the king for pay in his wars abroad, 4 yg. * 

| - 4 
153. 257. Crom. Jur. 83. 84. 3 Inft. 144. Hob, 235. 12 Co. 94+ Ante e. 1 ie. | 


Sell. 3. Secondly, It is ſo high an offence to prefer the Vide ante. . 
intereſt of a foreign prince to that of our own, that it is eg 
criminal to do any thing which may but incline a man ſo to | 
do; as to receive a penſion from a foreign prince without 


the leave of our king. 


Set. 4. Thirdly, It is alſo a high crime to diſobey the 
king's lawful commands or prohibitions ; as by obſtinately 

refuſing obedience to his writs ; or contemning a ſummons 
from his council to appear before them; or not anſwering 
ſuch queſtions in relation to a matter wherein the intereſt of the 

ſtate is concerned, as ſhall be propoſed by the privy council ; 85 — w- 
or refuſing to give evidence to a grand jury concerning a Moor 109, 779. 
crime (for which (e) the court may impoſe an immediate Le 43. 
fine); or not returning from beyond ſea upon the king's — 4 
letters to that purpoſe; for which the offender's lands ſhall 2 K. Abr. 208. 
be ſeized till he return, (and when he does return he ſhall be tg l — ys G 
fined) or aſſembling at a turnament againſt the king's expreſs , In. 278. 
Prohibition ; or going beyond ſea againſt the king's will ex- 4 Comm. 122. 

preſsly 1 Comm, 246. 


2 Or CONTEMPTS  acainsr Bx. x. 

| preſsly ſignified, either by the writ, ne great regnum, (which 

may be directed as well to a layman as to a clergyman, and on 

the ſuggeſtion of a private as well as of a publiek matter) 

# or under the great or privy ſeal or ſignet, or by proclamation, 

2 8 $55: Sect. 5. Alſo every contempt of a ſtatute is indictable, if 

S. nat puniſhment be limited, - - wet Nin 

| 1 0:4 the ins ti be added neglecting to joi 

ae. nas thor rene — A ns 47 tram A the ſheri or . Bodog 


cording to the ſtatute, 2 Hen. 5. c. 8. which is a duty incumbent upon all that are fifteen years 
of age, under the degree of nobility, and able to travel. 4 Comm. 124. Lamb. Eir. 31 5. 


S, 


CHAPTER THE TWENTY THIRD. 


OF CONTEMPTS AGAINST THE KING's 
PERSON OR GOVERNMENT. 


LL contempts againſt the king's perſon or government 

are very highly criminal, and puniſhable with fine and 
} _ _' impriſonment, and ſometimes with the pillory, by the diſ- 
Wh cretion of the judges, upon conſideration of all the circum- 
ſtances of the caſe. But inaſmuch as it is generally obvious to 
common ſenſe, in what caſes and to what degree a man is 
guilty of this offence, and it would be endleſs to enumerate all 
the particulars, I ſhall content myſelf with glancing at ſome 
of the moſt general heads ; as, 


. Car, 168, Sec. 1. The charging the government with oppreſſion or 


4 Comm. 123. 


S . weak adminiſtration; as by ſaying, That © merchants are 


. * ſcrewed up here in England more than in Turkey ;” or, 

That “ it is a good world when beggarly prieſts are made 

e fad, er.“ | | 

q Mod. 52. Sea. 2. The doing an act which impliedly encourages 

rebellion ; as by abſolving perſons at the gallows, who being 

condemned for high treaſon, ſhew no ſign of repentance, 

but perſiſt in juſtifying the fact; or by drinking to the 
pious memory of a perſon executed for high treaſon, 


C. Jac. 37. Set. 3. Endeavouring to frighten the king into a change 
1 of his meaſures with threats of the uneaſineſs of his ſubjects; 


as by ſubſcribing a petition to him, in which it is intimated, 
that if it be denied, many thouſands will be diſcontented, 


&c. | | 
8 1 . Ses. 4. Spreading falſe rumours concerning the king's 


e the caſe of intentions; as that he deſi 
Alexander Scott, piſts, &c. 

for publithing 

falſe news. O. B. June Seſſions, 1778. No. 504. N 
— 5. Charging him with a breach of his coronation 
OA . | & 4 A | 


gns to grant a toleration to pa- 


No) 103. 


7 Sec. 6. 


A 
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$28. 6. Speaking contemptuouſiy of him; as by curſing c. Car, 117, 


him, &c. or giving out that he wants wiſdom, valour or ous 
ſteadineſs ; or in general, doing any thing which may leſſen 
him in the eſteem of his ſubjects, and weaken his govern- 
ment, or raiſe jealouſies between him and his people. 

Sea. 7. Alſo it is faid to be an offence, for which a man ren LM 
may be indicted, to refuſe in a foreign port to pay the uſual tempts — 
ur e becauſe it may cauſe a breach between our king and the King's 


the king of the country. | wha — * Go- 


Vide Skin. 633. 
1 Black. 37. 


CHAPTER THE TWENTY FOURTH. 


Or CONTEMPTS acainsT THE KING's 
TITLE. : 


NONTEMPTS againſt the king's title are of two 
kinds,—Firſt, Denying his title. —Secondly, Refuſing to 
take the oaths required by law for the ſùpport of his govern- 
ment, | 


Set. 1. The firſt offence of this kind, viz. That of de- Yelv. 107. 197, 
nying the king's title, hath by ſome been carried ſo high as _ 27 
to be adjudged an overt act of compaſſing his death. How- dea 
ever, it is certainly moſt highly criminal, and puniſhable with 124. 

fine and impriſonment, and alſo ſuch infamous corporal _aY 

puniſhment, as to the diſcretion of the court ſhall ſeem pro- 8 

per, according to the heinouſneſs of the crime and the cir- 

cumſtances of the parties. As if a man in writing or diſ- 

courſe ſhall maintain that the king is an uſurper ; or that 

another hath a better title to the crown, &c. For ſuch like 

inſinuations manifeſtly tend to raiſe tumults and diſorders in 

the ſtate, and to alienate the affections of the people from 

the prince, and incline them to favour the pretenſions of an- 
other; and it is highly preſumptuous for private perſons to 

intermeddle with matters of fo high a nature; and it will be 

impoſſible to preſerve the peace of a government, unleſs fub- 

jects will quietly ſubmit themſelves to thoſe whom Providence 

had placed over them, and prefer the publick good to their 

own private inclinations and opinions. For otherwiſe, when- 

ever the title to the crown ſhall happen to be conteſted, it will 

de impoſſible to end the difference without porpetual civil 

broils and diſſenſions, and the prince who prevails will be 

tempted to eſteem thoſe of the contrary party rather as ene- 

mies than ſubjects, if he finds them ready and deſirous to lay 

hold of all opportunities to diſturb his government, and -ſhake 

off their forced obedience. And ſince there is no tribunal 


5 but 


d CONTEMPTS s e RR. z. 
but that of heaven, to which princes can appeal for the de- 


* 


cifion of their titles, when that ſeems ſo far to have declared 


in favour of one as to give him quiet poſſeſſion of the throne, 


the publick peace, which is the end of all government, re- 
quires. a Jutifal ſubmiſſion to him; and it is the higheſt 
madneſs to give up that eaſe and ſecurity which we may en- 


joy from a peaceful obedience, in exchange for that diſorder, 


uncertainty, and bloodſhed, which cannot but be expected 


from an attempt to wrelt the ſceptre out of the hands of our 


prince; and it is the higheſt ingratitude to make no other return 


but diſloyalty and rebellion, for all the happineſs we can enjoy 


under a juſt adminiſtration; and it is the greateſt of abſur- 


4 Comm. 123. 


242. 

2 Inſt. 73. 

1 Hale 64. 71. 
2 Keb. 314» 


dities to think that the good of the community, for the ſake 
of which all government was inſtituted, 3 not to be 
preferred before the diſputed title of a particular perſon or 
family, All we can delire from government, is the ſecure 
enjoyment of what we may call 6ur own, and whether this 
or that competitor to the crown be the inſtrument of this 
happineſs to us, ſeems little to concern us. Let the title of 
one out of poſſeſſion of the throne be never ſo. plauſible, 
it muſt haye its original foundation from ſome pofitive law; 
which, when it cannot take effect without involving a nation 
in diſcord and confuſion, the avoiding whereof is the very 


end of all laws, it muſt give way to the publick neceſſity of 


the ſtate ; for there can be no human inſtitution whatſoever, 
but muſt be limited by this implicit reſerve from the firſt 
principles of reaſon, that wherever the execution of it ſhall 
be abſolutely inconſiſtent with the happineſs of the people 
for whoſe ſake it was ordained, it ought ſo far to be ſuſ- 
pended, * 

Sect. 2. For this and many other ſuch like reaſons, the 
law has always had a moſt tender regard for the — of 
the prince in poſſeſſion of the crown, and as it has made it 
high treaſon to compaſs his death, &c. as appears from 
chapter 17. ſection 11, &c. ſo hath it alſo made it highly 
penal in any inferior degree to diſturb or diſquiet his governs 
ment. 


As to the ſecond kind of offences of this nature, viz. 
That of refuſing to take the oaths required by law for the ſup- 
port of the king's government; I ſhall confider,—Firſt, 
The offence of refuſing the oaths required for this purpoſe 
by the common law. Secondly, The offence of refuſing the 
oaths required by ſtatute. | 


Se. 3. As to the firſt particular, it ſeems to be a high 
contempt at the common law to refuſe to take the oath of 
3 to the king, which all laymen above the age of 
twelve years are bound to take at the torn or court-leet, &c. 


and ſurely nothing can be more unreaſonable than to * 


Ch. , NY SING FAILS 
the king, whoſe government we are happy under, fil proper 


aNyrances of our fidelity to him ; for How Gan we expect to 
enjoy the privileges of ſubjects from one. to whom we refuſe 
to acknowledge ourſelves ſubjects, or hope for protection from 


one, whom we provoke to eſteem us as his enemies, or blame 
that government for treating us as malecontents, to which we 


2 


give ſo juſt a cauſe to ſuſpect our fidelity ? If we conſult the 

fs of God, that will tell us, That Ce the powers that be are 
4e ordairied of God.” If we will hear the voice of reaſon, 
that will convince us, that not only the peace and ſafety of 
the community, but alſo our own preſervation, requires us 
to pay a dutiful obedience ts thoſe who govern us; and can 
we think it unlawful to engage ourſelves to do what It 1s our 
duty to do? If we will conſult' the practice of all nations, 
that will ſhew us, that even conqueſt, which is the weakeſt 
of all titles, has always been eſteemed to give the conqueror 
ſuch a right to the ogedience of the conquered, that upon his 
taking them into his protection, they have in all ages been 
ready to promiſe a reciprocal obedience, And if we will 
confult our own laws, we ſhall find them to direct us to pa 
our allegiance to the king who governs us, as has been fully 
Agen! , ene. e DDr 1 
proved in the chapter of high treaſon. 


. 


As to the ſecond kind of offences of this nature, viz. That 
of refuſing the oaths required hy att for the ſupport of the 
government, I ſhall conſider,—Firſt, The offence of refuſth 
the oaths of allegiance and ſupremacy. —Secondly, The of 
fence of refuſing the oath of abjuration. _ 8 nh 
Sef. 4. As to the bi f bete offences, viz. That of 
refuſing” the oaths' of allegiance and ſupremacy, which ſince 
the reformation of religion have' been thought neceſlary to 
be required from all perſons, eſpecially 'from thoſe who are 
intruſted with an office, in order to ſecure our princes from the 
intrigues of popes, who have often taken upon them to dil- 
penſe with oaths of allegiance made to ſuch rinces whom 
they are pleaſed to call hereticks, and to perſuade the people 
that they may lawfully depoſe thoſe who have ſo far incurred 
the Gſpleaſure of the biſhop of Rome, as to be excommuni- 
cated by him, it having been Nen 1 777 in chapter 8. 
under what penalties officers are bound to take the ſaid oaths, 
and in chapter 19. ſect. 27, &c. how far all perſons what- 
ſoever are compellable to take them under pain of incurring 
a premunire, I ſhall only take notice in this place, of the 
method of proceeding on 1 Will. & Mar, c. 8. by wich it is 
enacted, „That perſons: refuſing the ſaid oaths, being ten- 
x dered to them by perſons lawfully authorized to tender the 
- ſame, ſhall be committed by the perſons makin ſuch 2 
* tender for three months, uiſleſs they ſhall pay fdeh ſurp 
4 Not exceeding 405. as the perſons, who ſhall make ſu f 
, tender, ſhall require of them, and if they reſuſs again at 
2 . the 
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1 Comm. 367. 
4 Comm. 270. 
423. 


43 


1 Comm. 268. 
2 Inſt. 121. 

1 Hale. 64. 
4 Comm. 115» 
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1 Comm 358, 


Or CONTEMPTS AGAINST Bk. 1. 


« the end of the three months, that they ſhall be impriſoned 
« ſix months, or pay a ſum not above ten or under five 


% pounds, and alſo find ſureties for their good behaviour 


„ and appearance at the next aſſizes, where if they refuſe the 
<« ſaid oaths, they ſhall be incapable of any office, and con- 
« tinue bound to their good behaviour, and if they refuſe 
ce the declaration mentioned in 30 Car. 2. they ſhall ſuffer 
tc as popiſh recuſants convict,” | 
S:#. 5. It ſeems to be the intention of this ſtatute, to 


give the government an election to proceed either on the 


mild method therein preſcribed, or the more ſevere one ap- 


pointed by the former laws, according to the circumſtances 


of the caſe, and quality of the offender, &c. 


$24. 6. As to the ſecond offence of this kind, viz. That 
of refuſing the oath of abjuration, the ſame depends on thoſe 
laws, which the nation has been of late under a neceſſity of 
eſtabliſhing, by adding a new limitation to the law relating 
to the ſucceſſion of the crown, excluding all Papiſts from a 
poſſibility of inheriting it; who, if they be true to their en- 
gagements to their own religion, cannot but be falſe to thoſe 
they may make to ours, and can never be expected to exe- 
cute thoſe laws, which they cannot but think void, as be- 
ing repugnant to the laws of God; or to defend that faith 
which they think damnable ; or to obſerve thoſe oaths, which 
ſeem to them to have been ordained for the ſupport of irreligion. 
And from theſe conſiderations they have been diſabled from 
inheriting the crown, it ſeeming of abſolute neceflity in our 
preſent circumſtances for the good of the community, to 
make ſuch an alteration in law, which like all other human 
laws depending merely on the policy of men, ſeems to have 
nothing in it ſo ſacred as to oblige the people unalterably to 
abide by it to the hazard of their common ſafety, peace and 
happineſs, for the ſake whereof it was at firſt ordained. For 
ſurely, there cannot be ſo much danger to the common good 
from ſuch an alteration, as muſt needs follow from the go- 
vernment of a prince, whoſe conſcience is under the influence 
of thoſe, who are implacable enemies to the religion of his 
country, and who thinks himſelf bound by his duty to God 
and his church to promote that intereſt, which his people 
think themſelves under the like obligations to oppoſe. From 
which unhappy circumſtances nothing can be expected but 
endleſs factions, diſcerds, irreconcilable jealouſies and diſ- 
truſts between prince and people, which, if they break not 
into an open rupture, will at leaſt be attended with ſuch con- 
vulſions and uneaſineſſes, as render a ſtate of government ſcarce 


_ degree more ſecure than a ſtate of anarchy and confu- 
on, 


— IF * 7 - A | | Aal. 


. 


Ch. 24. Tjs K IN G's TITLE. 

Sec. 7. For the remedying of ſuch like inconveniences, 
it having been thought proper to exclude all papifts from the 
crown, it was likewiſe thought expedient to ſecure the pre- 
ſent ſettlement, by obliging all officers, Ic. to take the oath 
of abjuration. As to which it is enacted by 13 Will. 3. c. 6. 
& 1 Geo. 1. |. 2. c. 13. That all perſons who thall be 
„ admitted, &c. into any office civil or military, (not be- 
ing an office of inheritance, executed by a Jawtul deputy) 
or ſhall receive any pay, ſalary, fee or wages, by reaſon of 
any patent or grant from the king, or that have a com- 
mand or place of truſt under the king, &c. or ſhall be ad- 
mitted into any ſervice or employment in the king's houſe- 
hold or family, or of his royal highneſs George prince of 
Wales, or her royal highneſs the princeſs of Wales, or their 
iſſue, and all eccleſiaſtical perſons, beads or governors, of 
« what denomination ſoever, and all other members of col- 
&« leges and halls in any univerſity, that ſhall be of the foun- 
dation, or enjoy any exhibition, being of, or as ſoon as they 
e ſhall attain the age of cighteen years, and all perſons teach- 
« ing or reading to pupils in any univerſity or elſewhere, and 
all ſchool-maſters and uſhers, and ail preachers and teachers 
of ſeparate congregations, high or chief conſtables, and every 
perſon who ſhall act as ſerjeant at law, counſellor at law, 
barriſter, advocate, attorney, ſolicitor, proctor, clerk, or 
notary, by practiſing in any manner as ſuch, in any court 
or courts whatſoever within that part of Great Britain cal- 
led England, ſhall, within three months (a) after they ſhall be 
admitted into or enter upon any ſuch preterment, benefice, 
office, or place, or come into ſuch capacity, or take upon 
them ſuch practice, employment, or buſineſs, take and ſub- 
ſcribe the oaths of allegiance, ſupremacy and abjuration, (b) 
at one of the courts at Weſtminſter, or at the general quar- 


cc 


they ſhall be 1% fas adjudged incapable, and dilabled in 
law, to have, occupy, or enjoy the ſaid offices, &c. and if 
they ſhall by themſelves, or deputy or truſtee, execute an 

the ſaid offices, &c. and ſhall be thereof convict, &c. they 
{hall be diſabled to proſecute any ſuit at law or equity, or 
to be guardians, executors, or adminiſtrators, or capable of 
any legacy or decd of gift, or to be in any office within this 
realm, or to vote at any election for members of partiameht, 
and ſhall forfeit five hundred pounds, &c.“ EOS 


þ Se. 8. And it is farther enacted bythe ſaid ſtature, ** That 
„ Any two juſtices of the peace, or any other perſon or perſons 
7 who {hall be by the king for that purpoſe ſpecially appointed, 
7 by order in the privy council or by commiſſion under the 

great ſeal, may adminiſtzr and tender the ſaid oaths to any 


Vor. I. H « perſon 


has altered the form of the oath of abjuration ſo as to renounce the deſcendants of 
But go provifion is made for altering in like manner che Quakers form of athrmation, 


97 
I Comm, 363, 


(a) By 2. Oeo. 
2. C. 31. 

9 Geo. 2. c. 26. 
16 Geo. 2. c. 30. 
the time is en- 
larged to ſix 
months and o- 
ther regulations 


ter- ſeſſions of the peace where they ſhall reſide; or otherwiſe enacted. 


(5) After the 
death of the late 
pretender who 
aſſumed the ti- 
tie of king of 
England by the 
name of James 
the Thira, it be. 
came abſurd to 
renounce a per- 
ſon being dead, 
therefore the 

6 Geo. 3 C. 53. 
the ſaid James, 


Vide12 Co. 131. 


98 Or CONTEMPTS acainsr, &c. Bk. 1. 


(ie ſeems that e perſon whatſoever, whom they ſhall ſuſpect (a) to be dan- 
z bare ſ.ſpicion <6 gerous or diſaffected; and that if any perſon, to whom 
ba wang "rg & the ſaid oaths ſhall be ſo tendered, ſhall neglect or refuſe (6) 
be ſome good © to take the ſame; or if any perſon, being ſummoned by the 
cauſe of ſuſpici- 46 ſaid juſtices, &c. in order to take the ſaid oaths, either in 
ge 1 5 proper perſon, or by notice left at his place of abode with one 
cauſe of ſuſpici- wy 

on is traverſable. c of the family, ſhall neglect or refuſe to appear, &c. ſuch 
3 Burn. 249 <« refuſal ſhall be certified at ſeſſions, &c. and from thence to 
een & the king's bench or chancery, &c. and every ſuch perſon 


to refuſe the © ſo neglecting to take the ſaid oaths, ſhall be adjudged a po- 


oaths unleſs they c piſh recuſant convict, &c.“ 
be read to him 


vr offtred to be read. 3 Burn. 249- But ſee 5 Mod. 316. Salk. 428. Jones 121. 


Sed. q. And it is farther enacted by the ſaid ſtatute, ** That 
& if any member of either univerſity ſhall neglect to take and 
& ſubſcribe the ſaid oaths according to the intent of the ſaid 
ce act, or to produce a certificate thereof, under the hand of 
« ſome proper officer of the reſpective court, and cauſe the 
fame to be entered in the regiſter of the proper college or hall, 
„ within one month after his having taken and ſubſcribed the 
« ſaid oaths; and if the perſons in whom the right of election of 
e ſuch member ſhall be, do neglect to elect ſome fitting perſon 
&« in his ſtead within twelve months, &c. that then the king 
% may, under the great ſea] or ſign manual, nominate ſome 
&« fitting perſon, qualified according to the local ſtatutes of 
„ ſuch college, &c. and if the head of any college, &c. ſhall 
\ * neglect to admit ſuch nominee, by the ſpace of ten days af- 
deter ſuch admiſſion ſhall be demanded of him, that then the 
„ local viſitor thall admit the ſaid nominee ; and if ſuch viſitor 
„ ſhall neglect or refuſe to admit ſuch perſon within the ſpace 
* of one month after the ſame ſhall be demanded, that then 
„„ the court of king's bench may iſſue a writ of mandamus 
to ſuch viſitor to admit ſuch nominee, c.“ 


Se. 10. And it is farther enacted by the ſaid ſtatute, 
„% That no peer ſhall vote or make his proxy, or ſit in the 
„ houſe of peers during any debate, and that no member of 
< the houſe of commons ſhall vote or fit during any debate in 
the ſaid houſe after the ſpeaker is choſen, until he ſha!l have 
© taken the ſaid oaths, &c. under pain of the diſabilitics 
“ and forfeitures above mentioned, Oc.“ 


SOMEWHAT fimilar to the oaths required by the corporation and tet acts, and the acts above 
mentioned, are the ceremonies and oaths required previous :0 being naturalized. 4 Comm, 58. for 
which, ſee 1 Jac. 1. c. 2. 7 Ann. c. 5. 10 Ann. c. 5. 4 Geo. 2. c. 21. 20 Geo. 2. c. 44. For the decla- 
ration againſt popery, vide 30 Car. 2. ſt, 2, c. 1.—For the oaths to be taken by peers of Scotland, 
and by privy cuunſellors, vide 6 Ann. c. 23. 1 Geo. i. c. 4.—For the Moravian affirmation, 22 
Geo- 2. c. 30. Quakers profeſſiun of belief, 1 Will. 3. c. 18. Quakers affirmation, 8 Geo. 1+ 
c. 6. and for the cales in which it is allowed to be taken, 5 Mod, 403, Str. 441, 527, 8 56, 872, 
1219. | | | 


CHAPTER 


CHAPTER THE TWENTY-FIFTH. 
Or FELONY. 


\ FFENCES more immediately againſt the ſubject are 
either capital or not capital. The capital are either by 
the common law, or by ſtatute. | * 


$:. 1. Thoſe by the common law come generally under Vide Spelm. 


the title of felony, which, ex vi termini, ſignifies, quodlibet 8 — 


crimen felleo anime perpetratum, and can be expreſſed by no Co. Lit. 391. 
periphraſis, or word equivalent, without the word felonice, 


Se. 2. Felony is ſaid to be included in high treaſon, and Sum. 11. 3 K. 
conſequently a pardon of felony diſcharges an indictment of 7» 7% 3 lofts 


: "3 cs 15. 4 Comm. 
high treaſon, if it want the word pr aditorze, oa, 97. 


animadverſion, as where perſons break open a door, in order 

to execute a warrant, which will not juſtify ſuch a pro- 

ceeding; affettio enim tua nomen imponit opert tuo; item crimen Bradt. 1. e. 4. 
non contrahitur niſi nocendi voluntas intercedat. But the bare in- . BYs 
tention to commit a felony is ſo very criminal, that at the 1 Lev. 146. 


common law it was puniſhable as felony, where it miſſed its |» Sid. 230, 231. 
2 . Kely. 24. Sum. 

effect through ſome accident no way leſiening the guilt of they g,, 

offender. But it ſeems agreed at this day, That felony ſhall} 5 Mod. 206. 

not be imputed to a bare intention to commit it, yet it is cer- 


tain that the party may be very ſeverely fined for ſuch an in- 
tention, | 3 


FErosv in the general acceptation of our Engliſh law, comprises every ſpecies of crime 
which occaſioned at common law the forfeiture of land or goods. This muſt frequently happens in 
thoſe crimes for which a capitil punithment either is, or was liable to be inflicted. All offences 
therefore now capital are in ſome degree or other telony : and this is likewiſe the cafe with ſome 
other offences Which are not puniithed with death; as ſuicide, where the party is already dead; bo- 
elde, by chance medley or in lelſl- defence; and petit larceny, or piltering; all which are (ſteictly 
leaking) felonies, as they ſubject the committers oi them to torfeitures. The definition of ſelony, 
therefore, teems to be, „an oifence which occaſions a total forfeiture of either lands or goods, or both 
«t the common law; and to which capital vr other punithment may be luperadded according to the 
ecgree of guilt,” But felony may be without inflicting capital puuithmeat, as in the cate inftanced 
"f ſelf murder, excuſable homicide and petit larceny; and it is pomole that capital puniſhments 
may be inflicted, and yet the oſtence be no felony 3 as in the cale of hereſy by the common law, 
which, th ugh capital, never worked any forteitu e of lands or goods z (3 lnft. 43.) an inſeparable 
incider't to felong. And of the lame nature is the puniſhment of ſtanding mute, without plead. 
ng to an indictment ; which is capital bur wichovt any torteituic, and therefore ſuch Rainding 
mute is no felony, In thort the true criterion of telony is Forteiture«s The idea of felony is 
M* 222 connected with that of Capital puniſhment, tust we find it hard to ſeparate them; 
— 1 ' 2 the \nterpretations of the law do now confirm. Therefore if a ſtatute makes any 
3 ST vs the law implies that it thall be puniſhed wi h dach, a well as with forfeiture, 
3 ofrcncer prays che benefit of clergy, which all f lons arc entitled once to bive, unleſs the 

is exprelely taken away by Latutcs 4 Comme 94 to 99. 


H 2 CHAP, 


100 


CHAPTER THE TWENTY-SIXTH. 
Or CASUAL DEATH anD oF DEODANDS, 


F capital offences at common Jaw more immediately 

againſt the ſubject, there are three principal kinds: 
Firſt, Such as are committed apainſt his life. Secondly, 
Such as are againſt his goods, Thirdly, Such as are againſt 
his habitation. 


Book 2d. c 17 ett. 1. There is another mix'd kind of capital offences, 

- which conſiſts in the hindrance of the due proceſs of public 

juſtice, which I ſhall conſider in the ſecond book, wherein J 

ſhall treat of the mcans of bringing offenders to their due 
puniſhment. BL 


Bra. I. 3. c. 4. Sed. 2. Offences againſt the life of a man come under 
the general name of homicide, which in our law ſignifies the 
killing of a man by a man. 


1 Hale 471,472 Seft. 3. But before I treat hereof, it may not be improper 
to conſider the killing of a man merely per infortunium, occa- 
ſioned by ſome animal or thing without life, without the de- 
fault or procurement of another man, as where one is killed 
by a fall from a horſe or cart, &c. which, though it be not 


Pult. tc . properly homicide, nor puniſhable as a crime, yet is taken 
3 8. notice of by the law, as far as the nature of the thing will 
. bear, in order to raiſe the greater abhorrence of murder, and 


1 Hale 34 49. the unhappy inſtrument or occaſion of ſuch death is called 
a deodand, and forfeited' to the king, in order to be diſpoſed 
of in pious uſes by the king's almoner ; as alſo are all ſuch 
weapons whereby one man kills another, 


8. F, C. at. ect. 4. It ſeems clearly ſettled, that a horſe, &c. killing 
1 an infant within the age of diſcretion, are as much ſorfeited 
im. 74. . * . 

33 as if he were of age: But formerly it was holden, That a 


Dali. c. 97% horſe or cart, by a fall from wich an infant was ſlain, were not 
3 719, forfeited, pethaps for this reaſon (1), becauſe the misfortune 
g might rather ſrem owing to the indiſcretion of the infant than 
any default in the horfe, Sc. But this diſtinction has not 

been allowed of late; for the law does not ground the forſeit- 

ture on any default in the things forfeited, ſince it extends it 


to things without life, to which 'tis plain, that no manner of 
fault can be imputed, | 


(1) The forfeiture of deodands originated in the blind days of popery and ſuperſtition. They. 
were deſigned to purchale, by propitiatory matl:s, an expiation for the ſouls of tuch as were ſnatchee 
away by untimely dea h. But the preſumed innocency of childhood rendered tuch atonement un— 
ne.eflury, U herefore no deodand is due, where an infant under the age of diſcretion is killed by 2 
fall f-om any thing that is not in motion, 1 Comm. 300. But if the iniirument move to the death, 


8 of an intant, or an adult, it is forfeited, or an inguiſition found as a deodaud. 3 Inſt. 57. 
!4:2 4-2» 


Seft. 5 


Ch, 26. Or CASUAL DEATH, &c. 

Alſo by the opinion of our ancient authors, 
freehold, as the wheel of a mill, a bell hang- 
Sc. may be deodands, but by the latter reſo- 
leſs they were ſevered before the acci- 


Seft. 5. 
things fixed to a 
ing in a ſteeple, 
lutions they cannot, un 
dent happened. 

745+ Str. 61. 


ech. 6. However, as it is agreed by all, a ſhip in alt 
water, whether in the open ſea or within the body of a 
county, from which a man falls and is drowned, is not for- 
feited, becauſe perſons at ſea are continually expoſed to fo 
many perils, that the law imputes ſuch misfortunes happening 
there, rather to them than to the ſhip. Alſo it ſeems clear, 
that when a man riding on a horſe over a river is drowned 
through the voilence of the ſtream, the horſe is not forfeited, 
becaule not that, but the waters cauſed his death (2): But it 
is ſaid, that a ſhip by a fall from which a man is drowned in 
the freſh water ſhall be forfeited, but not the merchandize 
therein, becauſe they no way contribute to his death, And 
by the ſame reaſon it ſeems, that if a man riding on the ſhafts 
of a waggon fall to the ground and break his neck, the horſes 
and waggon only are ſorfeited, and not the loading, becauſe 
it no way contributed to his death; for which cauſe, where a 
thing not in motion cauſes a man's death, that part thereof 
only which is the immediate cauſe is forfeited. As where one 
climbing upon the wheel of a cart while it ſtands ſtill, falls 
from it and dies of the fall, the wheel only is forfeited : but 
if he had been killed by a bruiſe from one of the wheels being 
in motion, the loading alſo would have been forfeited, becauſe 
the weight thereof made the hurt the greater; and it is a ge- 
neral rule, that wherever the thing which is the occaſion of a 
man's death is in motion at the time, not only that part thereof 
which immediately wounds him, but all things which move 
together with it, and help to make the wound more danger- 


ous, are forfeited alſo; fur the rule is, Omnia quagque movent ad 
mortem, ſunt deodanda. 


Sed. 7. In all theſe caſes, if the party wounded die not of 
his wound within a year and a day after he received it, there 
ſhall be nothing forfeited, for the Jaw does not look on ſuch a 
wound as the cauſe of a man's death, after which he lives ſo 
long : But if the party die within that time, the forfeiture ſhall 
have relation to the wound given, and cannot be ſaved by any 
alienation or other act whatſoever in the mean time. | 


ect. 8. However, nothing can be forfeited as a deodand, 
nor ſeized as ſuch, till it be found by the coroner's inqueſt to 
have cauſed a man's death; but after ſuch inquiſition, the 
ſheriff is anſwerable for the value of it, and may levy the ſame 


de Om̃c. Curonatoris. 
on 
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8. . C. 20. 
Pult. 124. 

1 Sid. 206, 207. 
1 Lev. 136. 
Raym. 97. 


f 6 Mod. 187. 


1 Keb. 723; 
Co. bit.53.233. 


8. P. = 20, Zls 
Polt. 124, 125. 
3 Inſt. 58. 
Summary 33. 

1 Hale 422. 
Salk. 220. 

C. Jac. 483. 

2 — — | 
Popham 136. 


(2 Quere if it 
had appeared, 

that the horſe 
had thrown him. 


Sayer 249. 
F. Cor. 341. 


Bract. I. 3. c. 5. 


Sum. 55. 
8. P. | > 21. 


Dalt. c. 97. 
os d. 260. 
Keilw. 68. 


5 Co. 110, 

Co. Lit. 115. 
Dilt. c. 97. 
dio oe 2 to 


Pult. 125, 
See 4 Ed. 1. 


! Hale 418, . 


* 


10 Or CASUAL DEATH, &e. Bk. 1: 


on the town where it fell, and therefore the inqueſt ought to 
find the value of it, (3) 


(3) Upon inquifſitions of this kind the jury generally find the value of the deodand to be as ſmall 
as voſſible, and even confine that value, according to the circumſtances of the caſe, to the very 
thing or part of the thing itſelf which cauſed the death, 2 Bac. Abr. 26, This praQtice the court 
of king's bench have impliedly ſanctioned, by refuſing to reform it on an application in favour 
of the crown or its grantee, Fol. 206. 2 Bar. K. B. 82. Nor can ſuch an inquiſition be taken by 
the grand jury on default of the coroner. 1 Burr. 19 (and when taken by the coroner, it may be 
moved and traverſed, 1 Burr. 20. 2 Hale 416.) becauſe it is tranſacted in ſecret, taken ex parte, 
and intended as the platform of an odious ſuperſtitious claim, 4 Inſt. 196. repugnant to the 
p- ihciples of ſound reaſon and true policy, Fofler 266. 


CHAPTER THE TWENTY-SEVENTH, 


Or FELO DE SE. 


OMICIDE properly ſo called, is either againſt a man's 

own life, or that of another.—In treating of homicide 
againſt a man's own life, I ſhall conſider: Firſt, in what 
caſes a man ſhall be ſaid to be a felo de je. Secondly, what 
he ſhall forfeit for this offence. 


1 Hale 41 Sec. 1. As to the firſt point, I ſhall take it for granted, 
Crom. 30, 31. That in this as well as in all other felonies, the offender ought 
— = to be of the age of diſcretion, and compos mentis; and therefore, 
3 Inſt, 54- that an infant killing himſelf under the age of diſcretion, or a 


lunatick during his lunacy, cannot be a felo de ſe. 


Seft. 2. But here I cannot but take notice of a ſtrange no- 
tion, which has uriaccountably prevailed of late, That every 
3 Mod. 100. one who kills himſelf, muſt be non compos of courſe ; for it is 
ſaid to be impoſſible, that a man in his ſenſes ſhould do a thing 
ſo contrary to nature and all ſenſe and reaſon. | 


Plow. 261. Sea. 3. If this argument be good, ſelf-murder can be no 

Comb. 2,3- crime, for a madman can be guilty of none: But it is won- 
derful that the repugnancy to nature and reaſon, which is the 
higheſt aggravation of this offence, ſhould be thought to make 
it impoſſible to be any crime at all, which cannot but be the 
neceſſary conſequence of this poſition, that none but a madman 
can be guilty of it. May it not with as much reaſon be ar- 
gued, that the murder of a child or of a parent is againſt na- 
ture and reaſon, and conſequently that no man in his ſenſes 
can commit it? But has a man therefore no uſe of his rea- 
ſon, becauſe he acts againſt right reaſon? Why may not the 
paſſions of grief and diſcontent tempt a man knowingly to 
act againſt the principles of nature and reaſon in this caſe, as 
thoſe of love, hatred and revenge, and ſuch like, are too well 
known to do in others? | 


$2. 4. However our laws have always had ſuch an ab- 
horrence of this crime, that net only he who kills himſelf with 
; FI 


a deliberate and direct purpoſe of ſo doing, but alſo in ſome Dat. c. 144, 
caſes he who malicioully attempts to kill another, and in pur- B. _ 2 ** 
ſuance of ſuch attempt unwillingly kills himſelf, ſhall be ad- 3 lat. p. $4. 
judged in the eye of the law a felo de ſe. For wherever death PoE 

is cauſed by an act done with a murdrous intent, it makes the 

offender a murderer ; and therefore if A. diſcharge a gun at 

B. with an intent to kill him, and the gun breaks and kills A. 

or if A. ſtrike B. to the ground, and then haſtily falling upon 

him wound himſelf with a knife which B. happens to have in 

his hand and die, in both theſe cafes A. is ele de ſe, for he is 

the only agent. | 


$e4. 5, But if B. being fo aſſaulted had been driven to the — * 
wall, and holden up a pitch-fork or knife, ſtanding in his de- put. —_ 
fence, and A, had haſtily run upon the ſame and been flain, Crom. 28, 

B. ſhould be adjudged to kill him in his own defence. And 379 $4. 

for the ſame reaſon perhaps in the caſe above, if B, after he & 403. — 1 
had fallen to the ground, had holden up a knife or {word in his caſe ; which be 
deſence, and A. had fallen thereon and been flain, B. ſhould 3 
be adjudged to kill him ſe defendends ; for here B. exerts his boch by Daiton 
ſtrength in his own defence, and by fo doing occaſions the and Coke, and 


« that it was ad- 
mortal wound received by A. judged homicide 


Sec. 6. He who kills another upon his defire or com- Per infortunium. 
mand, is in the judgment of the law as much a murderer, as 
if he had done it merely of his own head, and the perſon kil- 
led is not looked upon as a felo de je, inaſmuch as his aſſent 
was merely void, as being againſt the laws of God and man: 
But where two perſons agree to die together, and one of them 
at the perſuaſion of the other buys ratſbane, and mixes it in a 
potion, and both drink of it, and he who bought and made 
the potion, ſurvives by uſing proper remedies, and the other 
dies, perhaps it is the better opinion, that he who dies ſhall 
be adjudged a /elo de ſe, becauſe all that happened was 'origi- 75+ 
ally owing to his own wicked purpoſe, and the other only 
put it in his power to execute it in that particular manner, 


Keilw. 1 36. 


$24, 7. As to the ſecond point, viz, What ſuch an of- 8. p. c. 188, 
fender ſhall forfeit, it ſeems clear that he ſhali forfeit all chat- 189, 262, 263. 
tels, real or perſonal, which he hath in his own right, and 3 . 
allo all ſuch chattels real whereof he is poſſeſſed either jointly gum. 29. 
with his wife, or in her right; and alſo all bonds and other Crom. 31, 
perſonal things in action belonging ſolely to himſelf ; and alſo any aA 
all perſonal things in action, and as ſome ſay, entire chattels 8 k. 4. 24. x 
in pollefion, to which he was entitled jointly with another, rg 7. 
on any account except that of merchandize: but it is ſaid, 3 %% 
that he ſhall forfeit a moiety only of ſuch joint chattels as may 4. Comm. 190. 
be ſevered, and nothing at all of what he was poſſeſſed of fs 193+ 


executor or adminiſtrator. . 


Seck. 8. However the blood of 2 eis not corrupted, 1 Hite 4. 
= _ lands of inheritance forfcited, nor his wife barred of 4, 3% 262 
er dower. . 


H + $27. 9. 


„ Saund. 362. 
1 Hale 414. 


— 


1 Burr. 18. 


10% Or FELO DE SE, - Rx. 1. 


g Co. 110. 848. 9: Alſo no part of the perſonal eſtate is veſted in the 
3 Inſt. 54. king, before the ſelf-murder is found by ſome inquiſition ; 
and conſequently the forfeiture thereof is ſaved by a pardon of 


1 Sid. 150, 162. the oſtence before ſuch finding. 
2 Mod. 53. 


3 Mod. 100. 241, 242. Con. 1. Lev. 8. 1 Keb. 67, 68. 4 Comm. 190. 


Plow. 260. $2. 10. But if there be no ſuch pardon, the whole is 
8 forfeited immediately after ſuch inquiſition, from the time ſuch 


1 Hale 412. mortal wound was given, and all intermediate alienations are 
4 Com. 190. avoided. | 


Sum. 29. dect. 11. And ſuch inquiſitions ought to be by the coro- 


3 Inſt. „ . . . 1. 5 S 
47 Bd. - 26. ner ſuper viſum corporis, if the body can be found; and an in 


See B. 2. c. 9. quiſition ſo taken, as ſome ſay, cannot be traverſed. 


ſ. 52. 1 Hale | 
414 to 417. Far. 16. Salk. 190, 377. Carth. 72. Skin. 45. Stamf. 183. 3 Mod, 80, 238. 
1 Mod. 82. 2 Keb. 859. 1 Vent. 181, 182. 2 Vent. 38. 2 Jones 198, 2 Hale 59. Lev. 8. Sid, 150, 


3 Inft. 55. $:2. 12. But if the body cannot be found, ſo that the 
. coroner, who has authority only ſuper viſum corporis, cannot 


1 Hale 44. proceed, the inquiry may be by juſtices of peace, who by 

Carth, 73. their commiſſion have a general power to inquire of all felo- 

1 Freem. 420, nies ; or in the king's bench, if the felony were committed 

x Roll. 2179. in the county where the ſaid court fits; and ſuch inquiſitions 
x Sid. 101, 144+ are traverſable by the executor, &c. J 

Salk. 377. Sec. 13. Alſo all inquiſitions of this offence being in the 

FIT 2 nature of indictments, ought particularly and certainly to ſet 

forth the circumſtances of the fact; as the particular manner 

of the wound, and that it was mortal, Cc. and in the con- 

eluſion add, that the party in ſuch manner murdered himſelf. 


8 40, 152. Set. 14. Therefore if either the premiſſes be inſufficient, 


Mod. b . . . . , 
77 Med. as if it be found that the party flung himſelf into the water, 


Vide Salk. 377. © /i ſeipſum emergit, which is nonſenſe, becauſe emergo ſig- 
nifies only to riſe out of the water: or if there be wanting 


the proper concluſion, & ſic ſeipſum murdravit, the inquiſition 
is not good. 


x Sid. 225, 259. Se. 15. Vet if it be full in ſubſtanee, the coroner may be 


3 Mod. 101. ſerved with a rule to amend a defect in form. 
1 Keb. 907. 


Fitzg. 6. See 1 Saund. 273. for proceſs from the Crown - Office on ſuch an inquiſition againſt a 
debtor of a felo ac ſe. | | 


CHAPTER THE TWENTY-EIGHTH. 


Or JUSTIFIABLE HOMICIDE. 


OM.CIDE againſt the life of another either amounts 

L to jelony, or does not. That which amounts not to 

felony is either julifiable, and cauſes no forfeiture at all, or ex- 
_enfat!e, and caules the forteiture of the party's goods. 


And 


Cu. 28. Or JUSTIFIABLE HOMICIDE nog 


And firſt of juſtifiable homicide ; concerning which I ſhall 
premiſe theſe general rules. N 


$2. 1. Firſt, It muſt be owing to ſome unavoidable ne- Vd. fed. 22. 
ceflity, to which the perſon who kills another muſt be redu= 7 
ced without any manner of fault in himſelf, l 


Sect. 2. Secondly, There muſt be no malice coloured un- 2 Roll. 120, 
der pretence of neceſſity; for wherever a perſon who kills ws 5 
another, acts in truth upon malice, and takes occaſion, from grad. I. 3. c. 4. 
the appearance of neceſſity, to execute his own private re- 21 Edw. 1. de 


venge, be is guilty of murder. Mal. in Preis, 


$:4, 3. Thirdly, According to the opinion of the old 
books (a), which in this reſpe& ſeem to be contradicted by () 22 AM. 55. 
others more modern (65), it ſeems, that one may ſet forth a 27 . 
fact, amounting to juſtifiable homicide, in a ſpecial plea to Dalt. 150. : 
an indictment or appeal of murder; and that the ſame being B. App. 5, 129. 
found true, he ſhall be diſmiſſed, without being arraigned, or AY 57» 87y 
enforced to plead Not guilty. And indeed it ſeems extreme- 02 ) 35 H. 6. 
ly hard, that a ſheriff or judge who condemn or execute a u. 58. 
criminal, &c. ſhould be forced, on a frivolous- proſecution, es 
to hold up their hands at the bar for it, &c. But it is agreed, Co. Lit. 234, 
that no one can plead a fact amounting to homicide ſe defen- * 38. . 
dend, or by miſadventure, but that in ſuch a caſe the defen- 
dant muſt plead Not guilty, and give the ſpecial matter in tvi- 
dence: And it is alſo agreed, that where a ſpecial fact, amount- 
ing to juſtiftable homicide, is found by the jury, the party is 
re be diſmiſſed, without being obliged to purchaſe any par- 

on, Ec. 


| Juſtifiable homicide is either of a public or private nature. 
That of a public nature, is ſuch as is occaſioned by the due 
execution or advancement of public juſtice. —T hat of a pri- 


vate nature is ſuch as happens in the juſt defence of a man's 
perſon, houſe, or goods. . 


And firſt, I ſhall conſider juſtifiable homicide in the due 


execution of public juſtice. As to which the following rules 
muſt be obſerved. AP: 


Set. 4. Firſt, The judgment, by virtue whereof any per- Dalt. c. 9*. 
ſon is put to death, muſt be given by one who has juriſdic- 1 Hale 407. 


tion in the cauſe; for otherwiſe both judge and officer may 2 V. 76. 
be guilty of felony. FR ; Sum. 4% 


Sec. 5. And therefore, if the court of common pleas 4 Comm. 178. 
give judgment on an appeal of death, or juſtices of peace 1 fale497. 500. 


on an indictment of treaſon, and award execution, which 2 
is executed, both the judges who give, and the officers who Ero. Car, 98. 


execute the ſentence, are guilty of felony, becauſe theſe Moor. 333. 
courts having no more jutiſdiction over theſe crimes than 


mere private perſons, their proceedings thereon are merely 
void, and without any foundation, 


Seat. 6. 


; 1 Hale 3501. 


- 


100 . Or JUSTIFIABLE HOMICIDE. Bk. 1. 


Sum. 35. Sect. 6. But if the juſtices of peace, on an indictment of 
Dalt. c. os. treſpaſs, arraign a man of felony, and condemn him, and he 
be executed, the juſtices only are guilty of felony, and not 
the officers who execute their ſentence ; for the juſtices had 
a juriſdiction over the offence, and their proceedings were 
irregular and erroneous only, but not void. 


Co. Lit, 128. $22. 7. Secondly, The judgment muſt be executed by 


3 _ 3˙ the lawful officer. b 

.. C. 13. 196. 

* 407. Seck. 8. Indeed it was formerly holden, that any one 
1 H. 4. 12. 


Piow. 306. might as lawfully kill a perſon attainted of treaſon or felony, 
3 Inſt. 131. as a wolf or other wild beaſt; and anciently a perſon con- 
demned in an appeal of death, was delivered to the relations 

of the deceaſed, in order to be executed by them, 


27 AM. 41. Seck. 9. But at this day, as it ſeems agreed, if the 
Rue 50. judge, who gives the ſentence of death, and, à fortiori, if any 


B. App. 69. 2 
Cor. = mn private perſon execute the ſame, or if the proper officer him- 


3 2 ſelf do it without a lawful command, they are guilty of felony, 
alt. c. 98. 


Sum. 35. | 
35 H. 6. 8. Se. 10. Thirdly, The execution muſt be purſuant of, and 
1 Hal- 454, 591- warranted by the judgment, otherwiſe it is without authority; 
ng - and conſequently if a ſheriff behead a man where it is no part 


Sum. 36, 272. Of the ſentence to cut off the head, he is guilty of felony (1), 


See B. 2. c. 51. 
Finch. 31. 3 Inſt. 52. 211. 2 Hale 411. 4St. Tr. 129, Foſter 268. 


(1) That is, if the officer varieth from the judgment, of his own head and without warrant or 
the colour of authority, but not if he is authoriſed by cuſtom or by warrant trom the crown. For 
although the king cannot by his prerogative vary the execution ſv as to aggravate the puniſhment 
beyond the intention of the law; yet it doth not follow that he, who may remit part of the judg- 
ment or whole pardon the affender cannot mitigate his puniſhment with regard to the pain or in- 
famy of it. Foiter 267. 


ArxD now we are come to juſtifiable homicide in the due 
advancement of public juſtice, which I ſhall conſider, — Firſt, 
in relation to criminal, —Secondly, in relation to civil cauſes. 


22 Al. $6, Se. 11, And Firſt, Homicide in the advancement of 
2 „89. public juſtice in criminal cauſes may be juſtified in ſeveral 
ä caſes; as, firſt, if a perſon, having actually committed a fe- 
Dalt.c 93, lony, will not ſuffer himſelf to be arreſted, but ſtand on his 


_ — own defence, or fly, ſo that he cannot poſſibly be apprehend- 
F. 3 ed alive by thoſe who purſue him, whether private perſons or 
258, 261. public officers, with or without-a warrant from a magiſtrate, 
* he may be lawfully ſlain by them. 


Furem fi aliter cafi nen pet, eccidere permittant. Sternb. de jure Ceth'. 


— authorities Set. 12. Secondly, If an innocent perſon be indicted of 
ove cited, . 4 . 
F. Cor, 179, A felony, where, in truth no felony was committed, and will 
261, ® not ſuffer himſelf to be arreſted by the officer who has a war- 
rant for that purpoſe, he may lawfully be killed by him, if he 
cannot otherwiſe be taken; for there is a charge againſt him 
upon record, to which at his peril he is bound to anſwer. 


; SQ. 1 Jo 


Ch,28, Or JUSTIFIABLE HOMICIDE. 107 


12. Thirdly, If a criminal, endeavouring to break 1 Hale 431, 494- 
Wenn > Caule his — he may be lawfully killed by him 4953 496. 


in the affray. | 
$24. 14. Fourthly, If thoſe who are engaged in a riot, Crom. 30- 153, 


or a forcible entry, or detainer, ſtand in their defence, and e 3 
continue the force in oppoſition to the command of a juſtice 2 Inſt. 52. 
of peace, &c. or reſiſt ſuch juſtice endeavouring to arreſt Poph. 121. 
them, the killing of them may be juſtified ; and fo perhaps 
may the killing of dangerous rioters by any private perſons, 
who cannot otherwiſe ſuppreſs them, or defend themſelves 
from them, inaſmuch as every private perſon ſeems to be au- 


thoriſed by the law to arm himſelf for the purpoſes aforeſaid. 


Therefore a ſtranger who interpoſes to part the combatants in an affray, giving notice to them of 
that intention, and they aſſault him; if in the ſtruggle he ſhould chance to kill, this would 
be juſtifiable homicide ;; for it is every man's duty to interpoſe for the preſervation of the public 
peace, and for the prevention of miſchief. Foſter, 272, Vide alſo the Riot Act, 1 Geo. 1. 


Co Wh 


, 


Sea. 15. Fifthly, If treſpaſſers in a foreſt, chace, park, 8. P. C. 13. 
8 | . Crom. 30. 
or warren, or any incloſed ground wherein deer are kept, Bier 326. 
will not render themſelves to the keepers upon an hue and 1 Hale 491. 
cry made to ſtand to the king's peace, but fly from, or defend 9 St. Tr. 315. 
themſelves againſt them, they may be ſlain by force of the | 
ſtatute de malefaforibus in parcis, 21 Ed. 1. ft. 2. and 3 and 


4 Will. & Mary, C. 10. 


$24. 16. Sixthly, If either of the parties fighting in a Dalt. e. 98. 
combat allowed by law, for the trial of ſome ſpecial caſes, _— 9. 
be ſlain, he who kills him is juſtified, and the death of the — 3 
other is imputed to the juſt judgment of God, who is pre- | 
tumed to give the victory to him who fights in maintenance 
oi the truth, | 


BUT in all theſe caſes there muſt be an apparent neceſſity on the officer's fide, that the party 
thuld not be arreited or apprehended, the riot could not be ſuppreſſed, the priſoners could not be 
kept in hold, the deer ſtealers could not but eſcape, unleſs ſuch homicide were committed: other- 
wite without ſuch abſolute neceſſity it is not juſtifiable, 4 Comm. 180, 


| Se. 17. Secondly, Homicide in the advancement of juſ- 1 Roll. 189. 
tice in civil cauſds, may alſo be juſtihed in ſome caſes, —As 2 . 
1 # Th 4 um. 37. 
where a ſheriff, &c. attempting to make a lawful arreſt in a 3 Init, 66. 
civil action, or to retake one who has been arreſted and made Crom. 24. 


his eſcape, is reſiſted by the party, and unavoidably kills him _ c. 98. 
iu the affray. i ale 494. 


4 Comm. 180. 
Sec. 18. And in ſuch caſe the officer is not bound to Sum. 47. 


give back, but may ſtand his ground and attack the party. — — 
6 St. Tr. 195. 
— 


Sed. 19. But no private perſon of his own authority can Crom. zo. 
arreſt a man for a civil matter, as he may for felony, &c. 


8:4 28. 


. — ũ .:. 


108 Or JUSTIFIABLE HOMICIDE. Bk. 1. 


Sum. 37. $22. 20. Neither can the ſheriff himſelf lawfully kill thoſe 
N who barely fly from the execution of any civil proceſs. 


Faſter 271. 


pot. L. ef N. AND now I am to confider juſtifiable homicide of a 


455. private nature, in the juſt defence of a man's perſon, houſe, 
or goods. In treating whereof I ſhall ſhew, Firſt, in what 
| caſes the killing of a wrong-doer may be juſtified by reaſon 
of ſuch defence. Secondly, where the killing of an innocent 
| perſon may be ſo juſtified. 


24 H. 8 e. . Sed. 21. And firſt the killing of a wrong-doer, in the 


3 a: making of ſuch defence, _ be juſtified in many caſes: As 
en 3 494. Where a man kills one who aſſaults him in the highway to rob 
Sum. 32» or murder him; or the owner of a houſe, or any of his ſer- 
8. . C. 14 . a 

. Cor. 10, vants, or lodgers, &c. kill one who attempts to burn it, or 


102. to commit in it murder, robbery, or other felony (a); or a wo- 
P. Cor. 1799 man kills one who attempts to raviſn her; (1) or a ſervant com- 
3 261) ing ſuddenly and finding his maſter robbed and lain, falls 
©. Gar. 544 upon the murderer immediately and kills him; for he does 
26 Aff. 23- it in the height of his ſurprize, and under juſt apprehenſions 
— _ 129. Of the like attempt upon himſelf :—But in other circumſtan- 
Fol. 271, 275. ces he could not have juſtified the killing of ſuch a one, but 


Wise 4 cught to have apprehended him, &c. 


(x) The injury intended can never be repaired or forgotten; and nature to render the iex ami- 
able hath implanted in the female heart a quick ſenſe of honour, the pride of virtue which kindleth 
and inflameth at every ſuch inſtance of brutal luſt. Foſ. 274. Bac. El. 34. Prin P. L. 211.—80 
too, the feelings of a parent or a huſband which involuntarily actuate them at the moment to kill 
the farcihle raviſher of a wife or a daughter's virtue, are juſtifiable, 1 Hale 488. And no doubt 


the farcibly attempting a crime of a ſtill mare deteſtable nature may be equally reſiſted by the death 
of the unnatural aggreſſor. 4 Comm. 1$1, 


$828. 22, Neither ſhall a man in any caſe juſtify the kill. 
ing another by a pretence of neceſſity, unleſs he were himſelf 
wholly without fault in bringing that neceſſity upon himſelf ; 
for if a man, in defence of an injury done by himſelf, kill any 
perſon whatſoever, he is guilty of manſlaughter at leaſt ; as 
where divers rioters wrongfully detain a houſe by force, and 
kill thoſe who attack it from without, and endeavour to 


Sum. 56. 
1 Hale 4057 


Crom. 27. 2 
440, 441. 


burn it. 
Som. 40, f). , Set. 23. Neither can a man juſtify the killing another 
C. Car. 538, in defence of his houſe or goods, or even of his perſon, from 
. Dale, 7 85. a bare private treſpaſs; and therefore he that kills another, 


486, 488. Who claiming a title to his houſe, attempts to enter it by 
Folter 273. force, and ſhoots at it, or that breaks open his windous in 
order to arreſt him, or that perſiſts in breaking his hedges al- 
ter he 1s forbidden, is guilty of manſlaughter ; and he who 

in his own defence kills another that affaults him in his houſe 

in the day-time, and plainly appears to intend to beat him 

only, is guilty of homicide /e deſendendo, for which he for- 

i teits 


Co 


Ch. 28. 


feits his goods, but is pardoned of courſe ; yet it ſcems that 
a private perſon, and, @ forttort, an officer of juſtice, who 
happens unavoidably to kill another in endeavouring to de- 
fend himſelf from, or ſuppreſs dangerous rioters, may juſ- 
tify the fact, inaſmuch as he only does his duty in aid of the 
public juſtice, 

Sed. 24. And I can ſee no reaſon why a petſon, who 
without provocation is aſſaulted by another in any place 
whatſoever, in ſuch a manner as plainly ſhews an intent to 
murder him, as by diſcharging a piſtol, or puſhing at him 
with a drawn ſword, &c. may not juſtify killing ſuch an aſ- 
ſailant, as much as if he had attempted to rob him: For is 
not he, who attempts to murder me, more injurious than he 
who barely attempts to rob me? and can it be more juſtifi- 
able to fight for my goods, than for my life? And is it not 
only highly agreeable to reaſon, that a man in ſuch circum- 
ſtances may lawfully kill another, but it ſeems alſo to be 
confirmed by the general tenor of our law-books, which 
ſpeaking of homicide ſe defendendo, ſuppoſe it done in ſome 
quarrel or affray ; from whence it ſeems reaſonable to con- 
clude, that where the law judges a man guilty of homicide 
fe deſendendo, there muſt be ſome precedent quarrel in which 
both parties always are, or at leaſt may juſtly be ſuppoſed to 


man is at length reduced to kill another, is in ſome meaſure 
preſumed to have been owing to himſelf: For it cannot be 
imagined, that the law, which is founded on the higheſt rea- 
ſon, will adjudge a man to forfeit all his goods, and put him 
to the neceſſity of purchaſing his pardon, without ſome ap- 
pearance of a fault, And though it may be ſaid, that there 
is none iti chance-medley, and yet that the party's goods are 
alſo forfeited by that, I anſwer, that chance-medley may 
be intended to proceed from ſome negligence, or at leaſt 
want of ſufficient caution in the party, who is ſo unfortunate 
as to Commit it, fo that he doth not ſeem to be altogether 
faultleſs. Beſides, one of the reaſons given in our law-books 
for which homicide ſe defendendo forfeits goods, is becauſe 
thereby a true man is killed; but it ſeems abſurd, that he 
who apparently attempts to murder another, which is the 
moſt heinous of all felonies, ſhould be eſteemed ſuch, when 
| thoſe who attempt other felonies, which ſeem to be much leſs 

criminal, are allowed to be killed as downright villains, not 
deſerving the protection or regard of the law. 


Se. 25. However, perhaps in all theſe caſes, there ought 
to be a diſtinction between an aſſault in the highway and an 
aſſault in a town. For in the firſt caſe it is ſaid, that the per- 
ſon aſlaulted may juſtify killing the other without giving back 
at all; but that in the ſecond caſe, he ought to retreat as far 
a he can without apparently hazarding his life, in reſpect of the 
probability of getting aſſiſtance, + And by 24 Hen, 8. c. 5. it 
13 


Or JUSTIFIABLE HOMICIDE. 


109 
Pult. 119, 
Sum 40. 
Crom. 28. 
3 Ink. 13%, 
Poph. 121. 


Bendlow 47. 
1 And. 41 
Kely. 128, 129. 
1 Hale 481, 484. 
Foſter 274+ 


Crom. 2 28. 
Dalt. Cs 98. 
8. V. C. 15. 

z Inſt. 57. 
Vide F. Cor. 
284, 286, 287. 
Bacon 33» 


have been, in fome fault, fo that the neceſſity, to which a 


S.P.C.tz, 
Dalt. c. 98. 
Folter 238. 


N. Bendl. 47. 
Crom. 27, 28. 
Dalt. c. 98. 
Sum. 42. 
Folter 273. 


Or JUSTIFIABLE HOMICIDE. Rx. 2. 


Puff. I. 2. c. 5+ is recited, © Foraſmuch as it hath been in queſtion and am- 
oath. I J. biguity, that if any evil diſpoſed perſon or perſons do at- 
1 And. 41. tempt feloniouſly to rob or murder any perſon or perſons in 
Kely. 51. or nigh any common high-way, cartway, horſeway, or foot. 
_— way, or in their manſions, meſſuages, or dwelling- places; 
f or that feloniouſly do attempt to break open any dwelling 
houſe in the night-time, ſhould happen, in the proſecution 
of ſuch felonious intent, to be ſlain by him or them whom the 
faid evil doers ſhould ſo attempt to rob or murder, or by any 
perſon or perſons being in their dwelling houſe, which the 
ſame evil doers ſhould fo attempt burgarily to break by night, 
if the ſaid perſon ſo happening in ſuch caſes to ſlay the of. 
fender ſo attempting to commit-murder or burglary, ſhould 
forfeit or loſe his goods or chattles for the ſame, as any other 
perſon ſhould do that by chance medley ſhould happen to kill 
another in his or their defence.” For the declaration of which 
ambiguity and doubt, it is enacted, That whoever ſhall-be 
« indicted or appealed of or for the death of ſuch evil diſpoſed 
„ perſon or perſons attempting to murder, rob, or burgarily to 
e break manſion houſes as aforeſaid, ſhall not forfeit any lands, 
* tenements, goods or chattles, but ſhall be thereof, and for 
e the ſame fully acquitted and diſcharged,” (1) 


(1) Not only the maſter of a houſe, but a lodger or ſojourner who kills an aſſailant, intending to 
commit murder or robbery, is within the protection of this ſtatute, Cro. Car, 644. But this reache: 
not to any crime unaccompanied with force, as picking of pockets; or to the breaking open of any 
houſe in the day-time, unleſs t carries with it an attempt of robbery or arſon. 4 Comm. 180, Vide 
1 Hale 488. Andalthough it is the highett poſſible invaſion of property, a man is not juſtifiable in 
killing another whom he taketh in adultery with his wife, for it ſavours more of (udden revenge than 
of ſelf prelervation; but this law hath been executed with great benignity, Ven. 159. Ray. 212. 
Prin. P. L. 212. If the huſband however, detect the raviſher in the attempt, the wife calling four 
aſſiſtance, it is excuſable ſe defendendo, 3 Hale 486. - 


Dalt. c. 98. $22. 26. Secondly, Alſo the killing of an innocent perſon, 

— mp og in the defence of a man's ſelf, is ſaid to be juſtifiable in ſome. 

; ſpecial caſes, as, if two be ſhipwreck'd together, and one of 
them get upon a plank to ſave himſelf, and the other alſo, hav- 
ing no other means to ſave his life, get upon the ſame plank, 
and finding it not able to ſupport them both, thruſt the other 
from it, whereby he is drowned, it ſeems that he, who thus 
preſerves his own life at the expence of that of another, may 
juſtify the fact by the inevitable neceflity of the caſe, 


C. Car. 538. Se. 27. If a man be awakened in the night with an alarm 
March 5. that thieves are in his houſe, and ſearching for them in the 
$ Hule 42, 43. dark with his ſword drawn, happen to kill a perſon, lying hid 
in a part of the houſe, who in truth had no ill deſign, and was 
brought thither by a ſervant in order to aſſiſt in cleaning the 
houſe, it ſeemeth that he may juſtify the fact, inaſmuch as it 

bath not the appearance cf a fault. 


CHAP, 


CHAPTER THE TWENTY-NINTH. 


Or EXCUSABLE HOMICIDE. 


XCUSABLE homicide is either per infortunium, or See 1 Hale 38, 
ſe defendends, —In treating of which I ſhall firſt ſhew wel, 393,493. 
che nature of each of them diſtinctly, and then conſider thoſe 

properties wherein they both agree. Y 


$28. 1. And firſt of homicide per infortunium, or by miſad- Sum. 37. 


venture, which is where a man in doing a lawful act( 1), with- 3 * 2. 
. . I x. 3301. 
out any intent of hurt, unfortunately chances to kill another; Strange 462. 
: | Prin. P. L. 214. 
(1) Whether the act muſt be ſtrictiy lawful to bring the homicide within this deſcription, 
Vide Foſ. 258, 259. 3 Inſt. 56. 


Sea. 2. As firſt, Where a labourer being at work with a 6 Fd. 4. 7. 
hatchet, the head thereof flies off, and kills one who ſtands B. Cor, 59, 14% 
by. 

Sed. 3. Secondly, Where a third perſon whips a horſe on Sum. $8, 59. 
which a man is riding, whereupon he ſprings out, and runs _ 1 
over a child and kills him, in which caſe the rider is guilty of * . 


homicide, per inſortunium; and he who gave the blow, of man- 
ſlaughter, 


Se. 4. Thirdly, Where a workman, having firſt given. 1 Hale 472, 475- 
loud warning to all perſons to ſtand clear, flings down a piece Ra 4% _ 
of timber from a private houſe ſtanding out of the road, and Date. <-96. oy 
thereby kills one who happens to he underneath :—But if any Sum. 37. 
perſon fling. down ſuch a piece of timber idly in play, or even B. Cor. 429. 

a workman fling it down in the ſtreets of a town, where the 

danger is apparent in reſpect of the number of people continu- 


ally paſſing by, he is guilty of manſlaughter, 


Sect. 5. Fourthly, Where a ſchoolmaſter in eorrecting his 1 Hale 454,473. 
ſcholar, or a father his ſon, or a maſter his ſervant, or an of- 104g. 
hicer in whipping a criminal condemned to ſuch puniſhment, — hte. bang 
happens to occaſion his death. Yet if ſuch perſons in their Crom. a8. 
correction be ſo barbarous, as to exceed all bounds of modera- _—_ OD 
tion, and thereby cauſe the party's death, they are guilty of Skin. 668. 
manſlaughter at the leaſt (2), and if they make uſe of am in- Ken. 65 
ſtrument improper for correction, and apparently endangering 3 aha 
the party's life, as an iron bar, or ſword, &c. or kick him to 
| the ground, and then ſtamp on his belly and kill him, they 
are guilty of murder. | 


; ie when an officer of the impreſs ſervice fires at a boat in order to bring her to, and kills 
eſpe * At 1mpoll. ble that the offender ſhould be made guilty of more than manſlaughter, 
il he hires in the manner uſual upon ſuch occaſions. L. Mansfield, Cowp. $32. 


2 Sec. 6. 


112 


Keilw. 108. 
B. Cor. 148. 


5 * Kel! 41. 
ad . P. L. 226. 


3 Will. 407. 


Keilw. 108, 
136. 

Crom. 29. 
11 H. 7. 23. 
Foſter 200. 


11 H. 7. 23. 


3 Inſt. 160. 
1 Hale 473. 
Keilw. 108, 
136 

Sum. 31. 
Palt. Co 96. 
Hob. 134. 
Crom. 29. 


Con. B. Cor. 2a. and, during the tranſaction, the gun of the ſtranger accident- 


Foſter 261. 


(4)9 St. Tr. 31 5 
Sum. 31, 32. 


52 575 58. 


Con. Hob. 134. 


Dalt. Co 98, 
Aleyn. 12. 


1 Hale 472, 473+ 


Foſter 292. 
Strange 499. 


E St, Tr. 195: 
3 


4 Comm. 1 


Bk. r, 


Sect. 6. Fifthly, Where one lawfully uſing an innocent di- 
verſion, as ſhooting at butts, or at a bird, Cc. by the glancing 
of an arrow, or ſuch like accident, kills another. 


Or EXCUSABLE HOMICIDE. 


Sec. 7. Sixthly, Where a perſon happens to kill another in 
playing a match of foot-ball, wreſtling, or ſuch like ſports 
which are attended with no apparent danger of life, and in- 
tended only for the trial, exerciſe and improvement, of the 
ſtrength, courage, and activity of the parties. 


$22. 8. Seventhly, Where one kills another in fighting at 
barriers or tilting by the king's command, which by the better 
opinion, ſecures him from being guilty of felony, by reaſon of 


any ſuch unfortunate accident.—+ And under the 22. and 23 


Car. 2. c. 25, and the 4 and 5 Will. and Mar. c. 23. made 
for the preſervation of game, where a ſtranger aſſiſting a game- 
keeper to ſeize nets even upon the ground of a third perſon, 


ally goes off, by which one of the poachers is killed, this is only 
chance medley, for the duty of the game-keeper will authotiſe 
the treſpaſs of the ſtranger. (a) | 


Sect. 9. But if a perſon kill another by ſhooting at a deer, 
&c. in a third perſon's park, in the doing whereof he is a treſ- 
paſſer ; or by ſhooting off a gun (3), or throwing ſtones in 2 
city or highway, or other place where men uſually reſort ; or by 
throwing ſtones at another wantonly in play, which is a dan- 
gerous ſport, and has not the leaſt appearance of any good in- 
tent; or by doing any other ſuch idle action as cannot but 
endanger the bodily hurt of ſome one or other ; or by tilting 
or playing at handſword without the king's command ; or by 
parrying with naked ſwords covered with buttons at the 
points, or with ſwords in the ſcabbards, or ſuch like 1aſh 
ſports, which cannot be uſed without the manifeſt hazard of 
life, he is guilty'of manſlaughter. | 


(3) Therefore where the defendant came to town in a chaiſe, and before he got out of it he 
fired his piſtols, which by accident killed a woman, King, C. J. ruled it to be but manſ}aughter. 


Str. 481. 


Kely. 117. 


Sec. 10. And if a man happen to kill another in the exe- 


Hale 39. 475. cution of a malicious and deliberate purpoſe to do him a per- 


Inſt, 56. 
Tely. 117. 
FA Sup. Co 27. 
ſ. 4. 
Sum. 52. 


ſonal hurt, by wounding or beating him; or in the wilful 
commiſſion of any unlawful act, which neceſſarily tends to 
raiſe tumults and quarrels, and conſequently cannot but be 
attended with the danger of perſonal hurt to ſome one 0 
other; as by committing a riot, robbing a park, &c. he ſha 
be adjudged guilty of murder, 


$23. 11. And a fortiori he ſhall come under the ſame con- 
ſtruction, who in the purſuance of a deliberate intention to 
commit a felony, chances to kill a man, as by ſhooting at tame 
fowl, with an intent to ſteal them, Sc. for luch perſons _y 


* 


5 muſt at their peril take care of 1 Hale 475. 
no means favoured, and they ft eir peri | le 475. 

That wherever a man intending to commit one felony, hap- 

ns to commit another, he is as much guilty as if he had in- 


tended the felony which he actually commits. 


$43. 12. Neither ſhall he be adjudged guilty of a leſs crime, 1 Hale 476. 
who kills another, in doing ſuch a wilful act, as ſhews him to r 44+ 

de as dangerous as a wild beaſt, and an enemy to mankind in Del # {4-0 
general; as by going deliberately with a horſe uſed to ſtrike, ro 262, 

or diſcharging a gun, among a multitude of people, or throw- g. 8 ” 
ing a great ſtone or piece of timber from a houſe into a ſtreet, Dan. c. 97 
through which he knows that many are paſſing; and it is no 
excuſe that he intended no harm to any one in particular, or 
that he meant to do it only for ſport, or to frighten the peo- 


ple, &c. 


which ſeems to be where one, who has no other poſhble - n 
means of preſerving his life from one who combats with him S. P. 9 
on a ſudden quarrel, or of defending his perſon from one who 4 Comm. 184. 
attempts to beat him, (eſpecially if ſuch attempt be made upon 

him in his own houſe, ) kills the perſons by whom he is reduced 


to ſuch an inevitable neceſſity. | 


S:f. 14. And not only he who on an aſſault retreats to B. Cor. 125. 
a wall, or ſome ſuch ſtreight, beyond which he can go no 8 * 
farther, before he kills the other, is judged by the law to act Sum. 48. 
upon unayoidable neceſſity: but alia he who being afiaulted K*ly- 128. 
in ſuch a manner, and ſuch a place, that he cannot go back er 273. 
without manifeſtly indangering his life, kills the other without 

retreating at all, | | | 


Sect. 15. And notwithſtanding a perſon who retreats Sum, 47. 
from an aflault to the wall, give the other wounds in his re- 88 
treat, yet if he give him no mortal one, till he get thither, * N 
and then kill him, he is guilty of homicide /e dsfendende only. 


Sect.” 16. Aud an officer who kills one that reſiſts him in Sum. 41. 
the execution of his office, and even a private perſon, that 12 50. 
kills one who teloniouſly aſſaults him in the highway, may — . 13, 


Jultify the fact without ever giving back at all. 9 St. Tr. 335+ 


Str. 499. 
| 6 St. Tr. 195. Foſt. 292. 


Seer. 17. According to ſome good opinions, even he who 8. P. C. 15: 
gives another the firſt blow on a ſudden quarrel, if he after- £99: 2: 
wards do what he can to avoid killing him, is not guilty of 
felony, Yet ſuch a perſon ſeems to be too much favoured by 
this opinion, inaſmuch as the neceſſity to which he is at laſt Sum. 42. 
reduced, was at the firſt ſo much owing to his own fault. Dalt. e. of. 
— it is now agreed, that if a man ſtrike another upon ma- oder 276 
ice prepenſe, and then fly to the wall, and there kill him in | 
bis own defence, he is guilty of: murder, wy 
no OL. J. 1 | $88.18. 


eu C. ®. 


Kelys 53. 


Ch. 29. Or EXCUSABLE HOMICIDE. "113 


the conſequence of their actions; and it is a general rule, pg P. U. 236 


Set. 13. AND now I am to conſider homicide ſe defendends, Vide top. e. a 


See 1 Hale 4799 


N 


114 
4 Comm. 186, 
188. Hp 


3 Inſt. 86. 

2 Inſt. 149. 
F. Cor. 1 16. 
4 Comm. 182. 


11 H. 4+ 93. 
B. Cor. 80. 
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Poſt. ſ. 24. 
Fol. 284, 285. 
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Bract. 1 34. 


Kely. 121. 


448 


Bract. 135. 
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Or they may be 


brought up by 
babeas corpus, 
and bailed. 


Reg. 133. 


2 Init. 42, 315. 


5 9 Co, 56. 


Inſt, 18 
. | 4. 
Fleta b. 1. 


c. 25. 
8. P. * 77. 


2 Inſt. 43, 375. 


See 1 Hale 425» 


Or EXCUSABLE HOMICIDE. Bx. 1. 


den. 18. Thus far of each kind of excuſable homicide 
diſtinctly conſidered. And now I am to conſider thoſe pro- 
perties wherein they both agree. 


Se. 19. And firſt it ſeems clear, That neither of theſe 
homicides are felonies, becauſe they are not accompanied 
with a felonious intent, which is neceſſary in every felony. 


$24. 20. And from hence it feems plainly to follow, 
That they were never puniſhable with loſs of life : and the 
ſame alſo farther appears from the writ de odio & ata, by vir- 
tue whereof, if any perſon committed for killing another, 
were found guilty of either of theſe homicides, and no other 
crime, he might be bailed; and indeed it ſeems to be againſt 
natural juſtice, to condemn a man to death, for what is ow- ' 
ing rather to his misfortune than his fault. 


Sec. 21. It is true indeed, that ſome of our beſt authors 
have argued from the ſtatute of Marlebridge, c. 26. which en- 
acts, That, Murdrum de cætero non adjudicetur, ubi infortuni- 
um tantummodo adjudicatum eft, Cc.“ That before this ſtatute 
homicides by miſadventure, or ſe defendendo, were adjudged 
murder, hy conſequently puniſhed by death. 


Se. 22. But to this it may be anſwered, That murder 
in thoſe days, ſignified only the private killing of a man by 
one, who was neither ſeen nor heard by any witneſs, for 
which the oftender, if found, was to be tried by ordeal, and 
if he could not be found, the town in which the fact was done, 


was to be amerced ſixty- ſix marks, unleſs it could be pro- 


ved that the perſon killed was an Engliſhman; for otherwiſe 
it was preſumed that he was a Dane or Norman, who in thoſe 
days were often privately made away with by the Engliſh. 
And it being a doubt whether homicide by miſadventure, &c. 
were to be eſteemed murder in this ſenſe, it ſeems to have 


been the chief intent of the makers of this ſtatute to ſettle 
this queſtion. 


Seat. 23. Secondly, It is certain, however, That not- 
withſtanding neither of theſe offences be felonies, yet a per- 
ſon guilty of them is not bailable by juſtices of peace, but 


maſt be committed till the next coming of the juſtices of eyre 
or gaol-delivery. | 


Se. 24. Indeed anciently a perſon, committed for the 
death of a man might ſue out the writ de odio & atia, which 
by magna charta, c. 26. is grantable without fee; and if 
thereon, by an inqueſt taken by the ſhetiff, he were found to 
have done the fact by miſadventure, or ſe defendendo, he might 
be mainprized by twele men, upon the writ de ponendo in 
ballium. But ſuch writs and enquiries were taken away by 
the ſtatute of Gloucefter, c. 9. and 28. Edw. 3. c. 9. 
though perhaps they were again revived by 42 Edw. 3. c. C 


hi 


- 


Ch. 3% Or MANSLAUGHTER: 

i 11 ſtatutes contrary ro magna charta, void; yet 
pos yy ve ſeem to be obſolete, and indeed uſeleſs, in- 
aſmuch as the party may probably be ſooner delivered in the 


uſual courſe, by the coming of th juſtices of g. 


| . f 
$48. 25. Thirdly, it is alſo agreed, That no one can 
excuſe the killing another, by ſetting forth in a ſpecial 
plea, that he did it by miſadventure, or /e defendendo, but that 
he muſt plead Not guilty, and give the ſpecial matter in evi- 
dence. And that wherever a perſon is found guilty of ſuch 
homicide either upon a ſpecial inditment for the ſame, or by 
a verdict ſetting forth the circumſtances of the caſe on a ge- 
neral indictment of murder or homicide, he ſhall be diſcharged 
out of priſon upon bail and forfeit his goods: But that upon 
removing the record by certiorari into chancery, he ſhall have 
his pardon. of courſe, without ſtaying for any warrant from 
the king to that purpoſe, as ſhall be more fully ſhewa in the 

ſecond book. ch. 37. ſect. 1. 5 


CHAPTER THE THIRTIETH, 


Or MANSLAUGHTER, 


to felony, is either with or without malice, 


flaughter, or ſometimes chance-medley, by which we under- 
ſtand ſuch killing as happens either on a ſudden quarrel, or in 
the commiſſion of an unlawful act, without any deliberate in- 
tention of doing any miſchief at all. 


Se. 2. And from hence it follows, That there can be 
no acceſſaries to this offence before the fact, becauſe it muſt 
be done without premeditation, 


Se. 3. But the learning relating to this head, being for 
the moſt part co-incident with that of others, it will be ſu- 
perfluous to inlarge on it here; and therefore I ſhall refer 


following chapter of murder from ſection 21 to 32. for thoſe 
concerning duelling; and to the ſaid chapter, ſections 4, 
48, 49. and to chapter 28. ſections 14, 15. for ſuch as hap- 
pen in a riot, &c. and to chapter 29 from ſection o to ſec- 


tion 13. for ſuch as fall out in the execution of a raſh unlaw- 
ful action. | by: 


Sed. 4. But there is a particular kind of manſlaughter 
Proper to be conſidered here, from which the benefit of the 
Clergy is taken away by 1 Jac. 1. c. g. Where any per- 
6 e fon 
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6 Tos 56; 


0. Bail and 7 
Mainp. C. 106 
Foſter 285, a 


and vide 31 Car. 
4 


„ C2 


H. 7. 2 


4 2. 
Keilw. 53. 108. 
4 Inſt. 316. 


8. P. C. 155 164 
F. Cor, 297, 


$549 361. 


F 
Foſter chi 44 


| 


alt, c. 96, 98“ 


N. B. 2464 


OMICIDE againſt the life of another, amounting Totes 8. $4 
iſs 2d; 


$:. 1. That which is without malice is called man- 4 Com:186, thts 
rin. P. L. 2165 
419, 224. 

Inſt. 55, 574 

alt. c. 94 
um. 56, 57. 
1 Hale 466. 


Sum. 217. 


b. 2. c. 29. 
1. 24+ 


Co. Lit. 127. 


the reader to other chapters for the particular caſe; as to the 


4 


Kely. 35. 113˙ 
Hale 


56 


Or MANSLAUGHTER. Bk. 1. 
& ſon ſhall ſtab or thruſt any perſon or perſons that hath not 
then any weapon drawn, or that hath not then firſt ſtricken, 
« the party which ſhall io tab or thurſt, ſo as the perſon or 
« perſons ſo ſtabbed or thurſt, ſhall thereof die within the 
« ſpace of ſix months then next following, although it can- 
« not be proved that the ſame was done of malice fore. 
« thought.” (1) 


(1) This a#t is continued by 17 Car. 1. c. 4+ „ till ſome other act ſhall be made touching the 
continuance or diſcontinuance thereot.'*—For the reaſons and occaſion upon which it was paſſed, vide 


4 Com. 193. Foſt. 297. L. Ray. 140. 845. 7 Mod. 133. Skin. 668. 


1 Bulſt. 87. Seat. 5. It is generally holden, that this ſtatute is but de- 
14 0 clarative of the common law, and in the conſtruction thereof, 
Foſ. 298. the following points have been reſolved. | 

1 Jon- 340. Set. 6. Firſt, That wherever a perſon who happens to 


Vide Skin. 653, 2 . . 
ner, Lord Holt kill another was ſtruck by him in the quarrel before he gave 


queitions Bry- the mortal wound, he is out of the ſtatute though he himſelf 
ant's caſe. gave the firſt blow, | 


So 5s, Sec. 7. Secondly, That he only who actually gives the 
2 Hale 343. ſtroke, and not any of thoſe who may be ſaid to do it by con- 
Sce b. 2. c. 33. ſtruction of law, as being preſent, and aiding and abetting 
Wm 86. the fact, are within the ſtatute: from whence it follows, 
Salk. 542, 343. That if it cannot be proved by whom the ſtroke was given, 


Prin. P. L. 232. none can be found guilty within the ſtatute. 
0 . 301. 


Alleyn 44. I . 
1 Jones 432. Sect. 8. Thirdly, That the killing of a man with a ham- 
Loa when by mer, or ſuch like inſtrument, which cannot come properly 
olt in Maw- . . _ x0 
gridge's caſe, Under the words thruſt, or ſtab, is not a killing within the 
Kely. 131, ſtatute, But it ſeems that the diſcharging a piſtol, or throw- 
1 po * ing a pot, or other dangerous weapon at the party, is with- 
3 Lev. 266, 255, . © , . ” 
in the equity of the words, having a weapon drawn ;” for 
penal ſtatutes are conſtrued ſtrictly againſt the ſubject, and 
tavourably and equitable for him, 


Sect. 9. Fourthly, That there is no need to lay the con- 
cluſion of the indictment contra er, /latuti, becauſe the ſta- 
tute makes no new offence, but only takes away the privi- 
lege of the clergy from an old one, and leaves it to the judg- 

See b. 2. e. 26. ment of the common law; from whence it follows, 'T bat a 
ſ. 127. * peclon indicted on the ſtatute, may be found guilty of man- 
pena 53, 266. flaughter generally. Alſo from the ſame ground it hath been 
. he reſolved, That if both an indictment lay, and a verdict alſo find, 
a fact to be contra formam flatuti, which cannot poſſibly be ſo, as 

N that A. and B. aided and abetted C. contra formam flatuti, yet 
neither ſuch indictment nor verdict are void, but A. and B. 

ſhall be dealt with in the ſame manner as they ſhould have been, 

if thoſe words contra formam flatuti had been wholly omitted, 

becauſe the ſubſtance of the indictment being found, they 


Oro. Jac. lz. may be rejected as ſurplus and ſenſeleſs: And, a Jortiori, 


therefore it js certain, that they ſhall: do no hurt to an in- 
dictmert 


Ch. o. Or MANSLAUGHTER... | 217 


ditment or verdia containing a fact which may be within 2 
the ſtatute. 


$.9. 10. Fifthly, How far the words contra formam ſia- See 1 Hale 367 | 
tuti, ſupply 2 defect in an indictment, which does not ſpeci- © 47% 
ally purſue the ſtatute, ſee the ſecond book, chapter 25. ſec- 


tion 116. 


Arsen whoſe caſe may be brought within this ſtatute is commonly arraigned upon two in- 
dictments, one at common law for murder, and the other upon the ſtatute Foſ. 299. But the ſawre 
circumftances which at common Jaw will ſerve to juſtiry, excuſe, or alleviate in a charge of murase, 
have always had their due weight in proſecutions grounded upon this ſtatute, Foſ. 298, As whe. 
a huſband ſtabs an adulterer whom he ſeizes in the act. 1 Vent. 158. Raym, 212, Or where a 
man is aſſaulted by thieves in his houſe, the thieves having no weapon drawn, nor having ſtruck him; 
and he ſtabs one of them. Stra. 469. Or where an officer entering vidlently into the chamber ut a 
gentleman to arreſt him, but without announcing the purpoſe for which he came, is ſtabbed by ,thc 
gentleman with his ſword. Kely. 136, 1 Hale 470. Styles 467. Or where upon an out-cry ©< 
thieves, a perſon who had innocently hidden himſelf in a cloſet, vas mittaken for the thief and itav 
bed in the dark. 1 Hale 42. 474. C. Car, 538. W. Jones 4:9. Kely. 136. and many * 
inſtances of theie kinds which have been held not within the itatute. 5 


CHAPTER THE THIRTY FIRST. 


Or. MURDER. 


OMICIDE againſt the life of another, amounting to 
felony with malice, is cither murder or petit treaſon, 


Sect. 1. And firſt of murder, which anciently ſignified 2 2 | 
0 11 . . To Co 
only the private killing of a man, for which by force of a 10. Stiern. ju 
law introduced by king Canutus for the preſervation of his Sn, l. 3- c. 8. 
Danes, the town or hundred where the fact was done, was to "a 1. ya. 
be amerced (a) to the king, unleſs they could prove that the Stu. Malbr. 
perſon ſlain were an Engliſhman, (which proof was called Eu- © 26 
gleſchire), or could produce the offender, &c. And in thoſe * foes 85 
days, the open wilful killing of a man through anger or ma- Kely. 121, .. 


lice, &c, was not called murder, but voluntary homicide, . og - 447 


(a) The amerciament was 46 marks. Wilk. Ang. Saz. 


Sect. 2. But the ſaid Jaw concerning Englcſchire, having 8. P. O. 05-62, 
been aboliſhed by 14 Edw. 3. c. 4 the killing of any Engliſh- * . 
man or foreigner through malice prepenſe, whether committed 
openly or ſecretly, was by degrees called murder; and 13 

ich. 2. c. 1. Which rettrains the king's pardon in certain | 
caſes, does in the preamble, under the general name of mur- OE 
der, include all ſuch homicide as ſhall not be pardoned with- WM 
out ſpecial words; and in the body of the act expreſſes the 
ſame by murder, or killing by await, aſſault, or malice pre- 
penſed. And doubtleſs the makers of 23 Hen. S. c. 1, which 
excluded all wilful murder of malice prepenſe from the benefit 
of the clergy, intended to include open, as well as private, 
homicide within the wort! murder. 


I 3 | . Set. 3. , 
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Stamf. 1. t, c· 10. 


1 Hale 450. 


4 Comm. 196, — 
1 Hale 425, 432+ 
3 Inſt, 48, 91. 
Zum. 53. 

Palm 548. 

1 Init. 295, 

2 Hawk. c. 29, 


31. 
9 Str. Tr. 146 
do 251. 


Crom. 24, 90, 
Pult. 122. 
Dalt. C. 93. 
1Hale 431, 432, 


Crom. 24+ 


Dalt. c 93. 
1 Hale 433. 


(S. P. C. 36. c. 
2 Inſt. 91, 
Vide14 Edw. 3. 
(4 )D It | 
( Alt. C. . 
Sup. c. 1. 1. yo 
1 Hale 431, 436, 
442, 467. 

(c) Plowd. 474. 


9 Co. $r, 

1 Hale 430, 
437 617, 
| F, Cor. 31 Is 
S. P. C. 17. 
Crom. 24. 
Palt. c. 9 
Pult. 8 
Sum. 53. 
Tresa, 21. 
v. 29. 
Ls Rayra, 147. 
Prin. P. L. 236. 


Or MURDER k. 7. 


Sed. 3. By murder therefore at this day we underſtand 
the wilful killing of any ſubject whatſoever, through malice 
forethought, whether the perſon ſlain be an Engliſbman or 
foreigner. 


And for the better underſtanding hereof, I ſhall examine 
the following particulars :—Firſt, In what caſes a man may 
be ſaid to kill another, Secondly, In what places ſuch killing 
is within the cognizance of the law. "Thirdly, Who are ſuch 

erſons by killing of whom a man may commit murder, 
8 What killing ſhall be adjudged to be malice 
prepenſe, or murder. : . 


Sec. 4. As to the firſt point, vis. In what caſes a man 
may be ſaid to kill another; not only he who by a wound or 
blow, or by poiſoning, ſtrangling, or famiſhing, &c, di- 
rectly cauſes another's death, but alſo in many caſes; he who 
by willfully and deliberately doing a thing which apparently 
endangers another's life, thereby occaſions his death, ſhall be 
adjudged to kill him, | 


8:4. 5. And ſuch was the caſe of him who carried his ſick 
father againſt his will, in a cold froſty ſeaſon, from one 
town to another, by reaſon whereof he died, | 


Sect. 6. Such alſo was the caſe of the harlot, who being 
delivered of a child, left it in an orchard covered only with 
leaves, in which condition it was ſtruck by a kite, and died 
thereof. 


Sect. 7. And in ſome caſes a man ſhall be ſaid, in the 


judgment of the law, to kill one who 1s in truth actually kil- 


led by another, or by himſelf; as where one by dureſs (a) of 
impriſonment compels a man to accuſe an innocent perſon 
who on his evidence is condemned and executed; or where 
one incites a (%) madman to kill himſelf or another; or where 
one lays (c) poiſon with an intent to kill one man, which is 
afterwards accidentally taken by another, who dies thereof. 


Se. 8. Alſo he who wilfully neglects to prevent a miſchief, 
which he may, and ought to provide againſt, is, as ſome have 
ſaid, in judgment of the law, the actual cauſe of the damage 


which inſues; and therefore if a man have an ox or horle, 


which he knows to be miſchievous, by being uſed to gore or 
ſtrike at thoſe who come near them, and do not tie them up, 
but leave them to their liberty, and they afterwards kill a man, 
according to ſome opinions, the owner may be indicted, as hav- 
ing himſelf feloniouſly killed him; and this is agreeable to 
the Maſaical law, However, as it is agreed by all, ſuch a 


perſon is certainly guilty of 2 very groſs miſdemeanour. 
Sea. g- 


Ch. 31. OF M N. DB. | 119 


$2. o. Alſo it is agreed, That no perſon ſhall be adjudged Sum. 53. 
by any whatever to kill another, who doth not die thereof — 3 
within a year and a day after; in the computation whereof the S. P. C. 21. 


whole day on which the hurt was done ſhall be reckoned the 
firſt, | 


$2. 10. But if a perſon hurt by another, die thereof with- 3 Inſt. 53+ 


in a year and a day, it is no excuſe for the other that he might , — apt 


have recovered, if he had not neglected to take care of him- 1 Hale 428. 
ſelf. - ; Prin. P. L. 234. 


A goxler, knowing 2 priſoner to be infected with an epidemick diſtemper, confines another 

iſoner againſt his will, in the ſame room with him, by which he catches the infection, of which 
the goaler had notice, and the priſoner dies; this is a felonious killing, Stra. 856. 9 St. Tr. 
146. So, to confine a priſoner in a low damp unwholeſome room, not allowing him the common 
conveniencies which the decencies of nature requjre, by which the habits of his conſtitution are fo 
affected as to produce a diſtemper of which he — this alſo is felonious homicide. Stra. 884. 
Ld. Raym. 1578.—For although the law inveſts goalers with all neceſſary powers for the intereſt of - 
the commonwealth, they are not to behave with the leaſt degree of wanton cruelty to their pri. 
ſoners. O. B. 1784. p. 1177- And theſe were deliberate acts of cruelty, and enormous violations 
of the truſt the law repoſeth in its miniſters of juſtice, Foſter 322. 

So alſo, any one who aſſuming to take care of another, refuſes the neceſſary ſubſiſtence, or by 
any other ſeverity though not of a nature to produce immediate death, as by putting the party 
in ſuch a ſituation as may poſſibly be dangerous to life or health, if death actually and clearly 
enſues in conſequence of it, it is murder. — And this mode of killing is of the moſt aggravated 
kind, becauſe a long time muſt unavoidably intervene before the death can happen, and alſo 
many opportunities of deliberation and reflection. O. B. 1784. p. 455+ and Rex. v. S. Self. 
O. B. Feb. Sei. 1776. | 

So alſo, by the old common law, to bear falſe witneſs, and with expreſs premeditation, by 
this means to take away the life of another, was held to be murder. Micr. c. 1. l. 19. Brit. c. 5» 
Bract. I. 3. c. 4+ But it is ſaid, that this enormous crime can hardly be ſo conſidered at this 


day. 3 Inſt. 48, The authority, however, for this opinion, in Foſter 131. is ſaid by no means 
abſolutely to warrant the concluſion, 4 Comm. 196. | ” 


Seck. 11. As to the ſecond point, viz. In what places ſuch 3 Loc. 48, 
killing is within the conuſance of the law, It ſeems, That the , ne w hy 
killing of one who is both wounded and dies out of the realm, Co. Lis 75. 
or wounded out of the realm and dies here, cannot be deter- & P. C. 68. 
mined at common law, becauſe it cannot be tried by a jury of C. 2. | 
the neighbourhood where the fact was done. But it is agreed, b. 2. c. 23» 
That the death of one who is both wounded and dies beyond ſea - Wow. of 
and it is ſaid by ſome, That the death of him who dies here | 3 Rida 
of a wound given there, may be heard and determined before 713. 
the conſtable and marſhal, according to the civil law, if the. + 
king pleaſe to appoint a conſtable. And it ſeemeth alſo tobe 
clear, That ſuch a fact being examined by the privy council, 
may by force of 33 Hen. 8. e. 23. be tried, in relation to 
the principal offenders, but not as to the acceſſaries, before 


commiſhoners appointed by the king in any county in Eng- 
land, | 1 * 


R _ 12. A murder at ſea was ancient! cognizable only 
y Me civil law, but now by force of 27 ths 8. c. 4. and 


28 Hen. 8. c. 1 5. it may be tried and determined before the 3 laſt. 48, 49. 
: 14 king's * 
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1 Leon. 270. 


Sum. 54. 
3 inſt. 48. 
Vide 4 Black. 


Rep. 459+ 


Or Mx U R D E R. Bk. 1. 


king's commiſſioners (1) in any county of England according 
to the courſe of the common law. Let the killing of one 
who dies at land of a wound received at ſea, is neither deter. 
minable at common law, nor by force of either of theſe ſta. 
tutes : but it ſeems, that it may be tried by the conſtable and 
marſhal, or before commiſſioners appointed, in purſuance of 


the aforeſaid ſtatute of 33 Hen. 8. c. 23. 


(1) Namely, the admiral or his deputy and three or four more (among whom two common law 
Judges are -onftanily appointed, ho in effect try all the priſoners) the indictment being firſt found 
by a grand jury of twelve men, and afterwards tried by another jury. This is now the only method of 
trying marine felonies in the court of admiralty : The judge of the admiralty ſtill preſiding there- 
in, juſt as the lord mayor preſides at the Seſſions in London, 4 Comm. 266. | 


+ And for preventing any failure of juſtice, and for taking 
away all doubts touching the trial of myrders in the caſes 
hereinafter mentioned, it is enacted by the 2 Geo. 2. c. 21. 
„% That where any perſon ſhall be feloniouſly ſtricken or poi- 


ſoned upon the ſea, or at any place out of England, and ſhall 


3 Inft. 48, 49. 
1 Hale 426 

B. Cor. 140, 
141, 143+ 
Indict. 13, 45. 
S. P. C. go. 

6 H. To 10. 
Finch. 411. 

. Fo ©- 359. e. 
45 All. 9. 

B. App. 3, 80, 
$3, $5, 149» 


& die of the fame ſtroke or poiſoning within England; — or 
« where any perſon ſhall be feloniouſly ſtricken or poiſoned at 
„ any place within England, and ſhall die of the ſame ſtroke 
or poiſoning upon the ſea, or at any place out of England; 
« an indictment thereof found by the jurors of the county of 
&« England in which ſuch death, ſtroke, or poiſoning ſhall 
happen reſpectively as aforeſaid, whether before the coroner 
upon the view of ſuch dead body; or before the juſtices 
Hof the peace, or other juſtices or commiſſioners who ſhall 
„ have authority to enquire of murders, ſhall be as good and 
& eftectual in law as well againſt the principals and acceſ- 
« faries as if ſuch felonious ſtroke and death, or poiſoning 
„ and death, and the offence of ſuch acceſſaries had happened 
& in the ſame county where ſuch indictment ſhall be found; 
and the juſtices of gaol delivery and oyer and terminer in 
cc tze ſame county; and alſo any ſuperior court, in caſe ſuch 
„ indictment ſhall! be removed, &c. ſhall and may proceed 
upon the fame in all points, as they might or ought to do 
* in caſe ſuch ſtroke, poiſoning or death, &c. had happened 
in the ſame county where ſuch indictment ſhall be found.“ 


Se. 13. It is ſaid by ſome, That the death of one who 
died in one county, of the wound given in another, was not 
indictable at all at common law, becauſe the offence was not 
compleat in either county, and the jury could enquire only of 
what happened in their own county. But it hath been holden 
by others, That if the corps were carried into the county 
where the ſtroke was given, the whole might be enquired of 
by a jury of the ſame county: And it is agreed, That an ap- 
peal might be brought in either county, and the fact tried by 
a jury returned jointly from each; And at this day, by _ 


= VS —— 9 9 


as, % e et 


t „ and 2 Edw. 6. c. 24. the whole is triable by a jury of 
. the death ſhall happen, on an indictment 
found, of appeal brought, in the ſame county. 


$e4. 14. Alſo by force of 26 Hen. 8. c. 6. a murder in B. 2. e. 25. 


Wales may be enquired of in an adjoining Engliſh county. 88 
But appeals muſt ſtill be brought in the proper county. 408, 533. 

8. 3 Inſt. 30. 8 Mod. 236, 146. 8 8 
f 466, Latch. 12 118. 3 Inſt. 50. 138, 1 5 tra. 502 553. od. 147 
* Sid, 179. Keb. 621, 663, 677. Will. 320. Atk. 175, 132, 8 93. 5 4 


8:2. 15. As to the third point, viz. Who are ſuch per- 


ſons by killing of whom a man may commit murder. It is 


agreed, that the malicious killing of any perſon, whatſoever 
nation or religion he b2 of, or of whatſoever crime attainted, 
is murder. 


$-2. 16. And it was anciently holden, That the cauſing Brack. 121. 
of an abortion, by giving a potion to, or ſtriking, a woman 5 Shop — 
big with child, was murder. But at this day, it is ſaid to be Sum. 53. 

a great miſpriſion only, and not murder, unleſs the child be " Cor. 146, 
born alive, and die thereof, in which caſe it ſeems clearly to Va Hale 
be murder, notwithſtanding ſome opinions to the contrary (a). 433. 

And in this reſpect alſo, the common law ſeems to be agree- ps 94+ 
able to the Aiſaical, which as to this purpoſe is thus expreſ- f. os 
ted, * If men ſtrive and hurt a woman with child, ſo that her 3 In. go. 

* fruit depart from her, and yet no miſchief follow, he ſhall * 
de ſurely puniſhed, according as the woman's huſband will Dalt, e. 93. 

* lay upon him, and he ſhall pay as the | ang determine; and Exodus e. 21. 


* if auy miſchief follow, then thou ſhalt give life for liſp ond 


Sed. 17. It ſeems alſo agreed, That where one counſels a Dy*r 186. 
woman to kill her child when it ſhall be born, who afterwards ey, 433 
does kill it in purſuance of ſuch advice, he is an acceſlary to laſt 5ts 
the murder. + But in the caſe of the murder of baſtard chil- Ke. 127» 
dren by the unnatural mother, it is difficult to prove that the 
child was born alive; and it is therefore enacted by 21 Jac. 

1. c. 27. made perpetual by 16. Car. 1. c. 4. © That if any 12 198. 
* woman be delivered of any iflue of her body, male or fe- pris. B. E. 76. 

male, which being born alive, ſhould by the laws of this O. B. 2784. . 
realm be a baſtard, and ſhe endeavour privately, either 23· 
by drowning or ſecret burying thereof, or any other way, 
either by herſelf, or the procuring of others, {o to conceal 
the death thereof, as that it may not come to ligt.t, whether 
it were born alive or not, but be concealed, except ſuch 
mother can prove by one witneſs that ſuch child was born 
dead, ſhe ſhall ſuffer death as in caſe of murder,” 


Sec. 18. As to the fourth poi ö Ni 
?, 18. point, dix. What killing ſhall geg. 286, 259, 
be adjudged of malice prepenſe or murder. It is to be ob- Kelp. 390 
ved, That any formed deſign of doing miſchief, may: bs. 4a” 
2 called 
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Kely. 129, 130. 
1 Hale 455, &c. 


St. Tr. 715. 
Prin, P. L. 236. 
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called malice; and therefore that not ſuch: killing only as 


proceeds from premeditated hatred or revenge againſt the 


perſon killed, but alſo in many other caſes, ſuch as is accom- 
panied with thoſe circumſtances that ſhew the heart to be per. 
verſely wicked, is adjudged to be of malice prepenſe, and con- 
ſequently murder. PB 


$28. 19. And according to this notion, I ſhall conſider, 
Firſt, Such murder as is occaſioned through an expreſs pur- 
poſe to do ſome perſonal, injury to him, who is ſlain in particu- 
lar, which ſeems to be moſt properly called expreſs malice.— 
Secondly, Such as happens in the execution of an unlawful 
action, principally intended for ſome other purpoſe, and not 


to do a perſonal injury to him in particular who is flain, in 


Bulſt. 86, 87. 
Kely. 129. 
10 St. Tr. 139. 


(a) Bulſt. 147. 
Crom. 22. 

ol Roll. 360. 
3 Bulſt. 171. 
Sum. 48. 

1 Hale 452,453 
O. B. 1784. 


Foſter 297. 
Oneby's caſe, 
St. 1 22. 


which caſe the malice ſeems to be moſt properly ſaid to be 

$24. 20. As to murder in the firſt ſenſe, ſuch acts as ſhew 
a direct and deliberate intent to kill another, as poiſoning, 
ſtabbing, and ſuch like, are ſo clearly murder, that I know 
not any queſtions relating thereto worth explaining. 


But the caſes which have borne diſpute, have generally hap- 
pened in the following inſtances —Firſt, In duelling.—Se- 
condly, In killing another without any provocation, or but 


upon a flight one. —Thirdly, In killing one whom the perſon 
killing intended to hurt in a leſs degree. 


Se. 21. As to the firſt inſtance of this kind, it ſeems 
agreed, that wherever two perſons in cool blood meet and 
fight on a precedent quarrel, and one of them is killed, the 
other is guilty of murder, and cannot help himſelf by alledging 
that he was (a) firſt ſtruck by the deceaſed; or that he had 
often (b) declined to meet him, and was prevailed upon to do 
it by his importunity ; or that it was his only intent to vindi- 
cate his reputation; or that he meant not to kill, but only to 
difarm, his adverſary : For ſince he deliberately engaged in 
an act highly unlawful, in defiance of the laws, he muſt at his 
peril abide the conſequences thereof, 


Sect. 22 And from hence it clearly follows, That if two 


perſons quarrel over night, and appoint to 3 * the next day; 


or quarrel in the morning, and agree to fight in the aſtet- 
noon ; or ſuch a conſiderable time after, by which, in com- 


9 mon intendment, it muſt be preſumed that the blood was 


cooled, and then they meet and fight, and ane kill the other, 
he is guilty of murder, | 


| $24 0 23+ 


: 7 


_——_ 


Ch. 37. or MURDER * 


22. Abd wherever it appears from the whole cir, Kel. 56.7 
— of the caſe, That he who kills another on a ſud- p — on 
den quarrel, was maſter of his temper at the time, he is guil- Strange 773. 


of murder; as if after the quarrel he fall into other diſ- Ld. Ray. 1489, 


4e and talk calmly thereon; or perhaps if he have ſo 14933 


ch conſideration, as to ſay, that the place wherein the 
Carre] — is not convenient for fighting; or that if he Le.. 180. 
ſhould fight at preſent, he ſhould have the diſadvantage by 
reaſon of the height of his ſhoes, &c. | 


S.. 24. And if A. on a quarrel with B. tell him that 
| he will not ſtrike him, but that he will give B. a pot of ale 


*. 


to ſtrike him, and thereupon B. ſtrike, and A, kill him, he 


is guilty of murder, for he ſhall not elude the juſtice of the Sum. 48. 
law by fach pretence to cover his malice, 


$22. 25. In like manner if B. challenge A. and A. re- 

fuſe to meet him, but in order to evade the law, tell B. that 

he ſhall go the next day to ſuch a town about his buſineſs, _ 
and accordingly B. meet him the next day in the road to the 2 Hale 453. 
ſame town, and aſſault him, whereupon they fight, and A. 3 
kills B. he ſeems guilty of murder, unleſs it appear by the 

whole circumſtances that he gave B. ſuch information acci- 

dentally, and not with a deſign to give him an opportunity * 

of fighting. | 


$:4. 26. And at this day it ſeems to be ſettled, That if a Crom. 22, 
man aſſault another with malice prepenſe, and after be driven Palt. 93: 
by him to the wall, and kill him there in his own defence, Kely. 58, 129, 
he is guilty of murder, in reſpect of his firſt intent. 


$:7. 27. And it hath been adjudged, That even upon a 
ſudden quarrel, if a man be fo far provoked by any bare 
words or geſtures of another, as to make a puſh at him with Crom. 23. 
a ſword, or ftrike at him with any other ſuch weapon as ma- Jt © 953: 
nifeſtly endangers his life, before the other's ſword is drawn, La. Ray. 148 : 
and thereupon a fight enſue, and he who made ſuch aſſault 95t- Tr. 62. 
kill the other, he is guilty of murder; becauſe that by aſſault- 
ing the other in ſuch an outrageous manner, without giving 
him an opportunity to defend himſelf, he ſhewed that he in- 
tended not to fight with him, but to kill him, which violent 
revenge is no more excuſed by ſuch a flight provication, than 
if there had been none at all. 


Se. 28. But it is ſaid, That if he who draws upon ano- Kely. $5, E, 
ther in a ſudden quarrel, make no paſs at him till his ſword 73 
is drawn, and then fight with him, and kill him, he is guilty 10 25 th 528. 
of manſlaughter only, becauſe that by neglecting the oppor- Foſter 297. 
tunity of killing the other before he was on his guard, and in * Rell 4630 
a Condition to defend himſelf, with a like hazard to both, he | 
ſhewed that his intent was not ſo much to kill, as to combat 
with the other, in compliance with thoſe common notions of 

nour, which prevailing over realon, during the time that 


1 Hale 452, 


Bk. 1. 


a man is under the tranſports of a ſudden paſſion, ſo far miti- 
gate his offence in fighting, that it ſhall nut be adjudged to 


Or M UR D E N. 


be of malice prepenſe. 5 


Zum. 48. 

3 Inſt. 51. 
1 Hale 483. 
3 Bulſt. 17. 


— 


Crom. 23. 
Dalt. C. 93. 
Sum. 49» 

1 Roll 350. 
7 Bulſt. 171. 


2 


Zum. 51. 
'Palt. c. 93. 
1 Freem. 514. 


O. B. 1784 p. 


1043. 

1 Hale 443. 
Sum. 51. 

11 St. I'r. 114. 
Prin. P. L. c. 19. 


Foſter 255. 
1.4. Ry. 1493» 
Ke'v. 27. 
Sande 77 30 


Cre, Fliz. 694. 
Ld, Ray. 144+ 
2 Init. 657. 

4 Kely. 12% 
Hale 455, 456. 


2 Rall. 450,461, 
(Kei. 131, 
&c, 

Nait. e. 93. 
(e] c. Luz. 779» 
Noy 17t. 

18Sid. 277. 

rt I. ev. 190, 
Hob, 12, 


blood, 


ect. 29. And if two happen to fall out upon a ſudden, 
and preſently agree to fight, and each of them fetch a weapon, 
and go into the field and there one kill the other, he 1s guilty of 
manſlaughter only, becauſe he did it in the heat of blood. 


Se. 30. And ſuch an indulgence is ſhewn to the frail. 


ties of human nature, That where two perſons who have for- 


merly fought on malice, are afterwards to all appearance re- 
conciled, and fight again on a freſh quarrel, it ſhall, not be 


preſumed that they were moved by the old Srutges unleſs it 


appear by the whole circumſtances of the fa 


Se. 31. But the law fo far abhors all duelling in cold 
hat not only the principal who actually kills the 
other, but alſo his ſeconds are guilty of murder, whether they 
fought or not; and ſome have gone ſo far as to hold, that the 
ſeconds of the perſon killed are alſo equally guilty, in reſpect 
to that countenance which they give to their principals in the 
execution of their purpoſe, by accompanying them therein, 
and being ready to bear a part with them: But ſome have 
thought this rather too ſevere a conſtruction to make a man 
by ſuch reaſoning the murderer of his friend, to whom he was 
ſo far from intending any miſchief, that he was ready to ha- 
zard his own life in his quarrel, 


Se. 32. And now am to conſider the ſecond inſtance 
of this kind, viz. ſuch murder as happens in killing another 
without any provocation, or but upon a flight one; as to 
which it is to be obſerved, that wherever it appears that a 
man killed another, it ſhall be intended, prima facie, that 
he did it maliciouſly, unleſs he can make out the contrary, 
by ſhewing that he did it on a ſudden provocation, &c, 


Seft. 33. Alſo it ſeems to be agreed, That no (a) breach 
of a man's word or promiſe, no treſpaſs either to (b) lands or 
goods, no affront by bare (c) words or geſtures however falſe 
or malicious it may be, and aggravated with the moſt pro- 
voking circumſtances, will excuſe him from being guilty of 
murder, who is ſo far tranſported thereby, as immediately to 
attack the perſon who offends him, in ſuch a manner as mant- 
feſtly endangers his life, without giving him time to put him- 
ſelf upon his guard, if he kills him in purſuance of ſuch al- 
ſault, whether the perſon lain did at all fight in his defence 
or not; for ſo baſe and cruel a revenge cannot have too ſe- 


Con, 1J-n, 432. vere a Conſtruction, 


Kely. 55, 61, 


437+ C. Jac. 296. 12 Ca. 27. O. B. 1784. p. 19. Foller 316. 5 St. Tr. 296. 7 St. Tr. 


422. Styles 467. 


Vide Fof, 295, 
1 Halr 456, 


de:?. 34. But if a perſon ſo provoked had beaten the other 
only in tuch a manger, that it might pianly appear that he 
meant 


Ch. 1. Or M UR D E & ng 


t to kill, but only chaſtiſe him; or if he had re- 
gained himſelf till the other had put himſelf on his: guard, 
and then in fighting with him had killed him, he had been 
guilty of manſlaughter only. 


Sed. 35. And of the like offence ſhall he be adjudged | 
guilty, who ſeeing two perſons fighting together on a private 
quarrel, whether ſudden or malicious, takes part with one of 
them, and kills the other. 


$:. 36. Neither can he be thought guilty of a greater () K. 144, 
crime, who (a) finding a man in bed with his wife, or be- Vent, 158, 


| Ra . 0 
ing actually (5) ſtruck by him, or pulled by the noſe, or fil- , Keb. $29, 


lipped upon the forehead, immediately kills him; or, (c) who (6) Kely. 133. 


happens to kill another in a contention for the wall; or (4) 3 M4: 68. 


Sum, 574 
in the defence of his perſon from an unlawful arreſt ; or (e) 1 57 


in the defence of his houſe from thoſe who claiming a title to it (% Kely. 137. 


attempt forcibly to enter it, and to that purpoſe ſhoot at it, Oc, (% 80 45 . 
or in (/) the defence of his poſſeſſion of a room in a publick Crom. 27; 


houſe, from thoſe who attempt to turn him out of it, and there- Js 1775 
upon draw their ſwords upon him; in which caſe the killing G N 
the aſſailant hath been holden by ſome to be juſtifiable: But it 

is certain, That it can amount to no more than manſlaughter, 


8 


Sec. 37. Nor was he judged criminal in a higher degree, Sum. 48. 
who ſecing his ſon's noſe bloody, and being told by him, That C. Jac. 296, 


he had deen beaten by ſuch a boy, ran three quarters of a * = 
| I i « 159, 

mile, and having found the boy, beat him with a ſmall cudgel, ; Hale 453. 
whereof he afterwards died. (1) ; 2 "3 
and Folk. 2944 295» 


(1) Nor was he thought more criminal, who, duped and encouraged by a concourſe of people, 
threw a pickpocket into Fpoung, adjoining to the road, in order to avenge the theft by ducking = 
him, but without any apparent intention to take away his liſc, and the pickpocket was drowned 3 
for although this mode of puniſhment is highly injuſtifiadle and illegal, yet the law reſpects the infir- 
mities and imbecilities of human nature where certain provocations are given, O. B. 1785, No.751,— 
So alſo where three Scotch ſoldiers were drinking together in a public houſe, one of them ſtruck ſome 
ſtrangers who were drinking in another box with a ſmall rattan; they having uſed ſeveral opprobrious 
epithets, and reviled the character of the Scotch uation. Arn altercation enſued; and one of the 
ſtrangers laid hold of the ſoldier who bad ſtricken, and threw him againſt a ſettle. The altercation 
increaſed, and, when the ſoldier had paid the reckoning, the ſtranger again ſhoved him from the room 
into the paſſage. Upon this the ſoldier exclaimed, that © he did not mind killing an Engliſhman 
« more than eating a meſs of crowdy. The ſtranger, aſſiſted by another perſon, then violently 
Puſhed the ſoldier out of the houſe, whereupon the ſoldier inſtantly turned round, drew his ſword, | 
and ſtabbed the ſtranger to the heart. This was adjudged manſlaughter. Lord Mansfield, 5 Burr. 
2799. Vide alſo the King v. Snow, tried before Mr, Juſtice Willes, Sum. Af. Northampton, 
1756, and Rex v. Jehn Brown for the murder of J. Maccaſter, June 1776. But in theſe, and 
indeed in every other caſe of homicide upon provocation how great ſoever it be, if there is a ſuf- 


hcient time for palſion to ſubtide, and for reaſon to interpoſe, tuck homicide will be murder, Fot. 
278. 296, 1 Hale, 486. 1 Ven. 158. Ray. 222. 


* 


Sell. 38. AND now we are come to the third inſtance of Kely. 6r, 131. 
2 e- 3 1. 
this kind, viz. Such murder as happens in killing one whom Vide Mary 
the perſon killing intended to hurt in a leſs degree; as to — — 
Which it is to be obſerved, That wherever a perſon in cool O. B. 1785, p. 
5 997+ | 
| Jones 198. Palm. 585. Str. 771. Ld. Ray, 148g, 1393. 


blood, 
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blood, by way of revenge, unlawfully and deliberately beats 
another in ſuch a manner, that he afterwards dies thereof, he is 
guilty of murder, however unwilling he might have been to 
have gone ſo far. e 

$28. 39. Alſo it ſeems, That he, who upon a ſudden pro- 


vocation, executeth his revenge in ſuch a cruel manner, as 
ſhews a cruel and deliberate intent to do miſchief, is guilty of 


murder, if death enſue; as where the keeper of a park, find- 


Prin. P. L. 226, 


ing a boy ſtealing wood, tied him to a horſe's tail and beat him, 
whereupon the horſe ran away and killed him. 


$:4. 40. Ax D now I am to conſider the ſecond gene- 
ral branch of this head, viz. In what caſes ſuch killing ſhall 
be adjudged murder which happens in the execution of an un- 
lawful action, principally intended for ſome other purpoſe, and 
not to do a perſonal injury to him in particular who happens 
to be ſlain. | | 

And this I ſhall conſider in the following inſtances :—Firſt, | 
Where the principal intention is to commit another ſelony.— 
Secondly, Where the principal deſign is to commit a bare 
breach of the peace, not intended againſt the perſon of him 
who happens to be ſlain. —Thirdly, Where the chief motive 
is to aſſiſt a third perſon, —Fourthly, Where the direct deſign 
is to eſcape from an arreſt, —Fifthly, Where the principal pur- 
poſe is to uſurp an illegal authority.— Sixthly, Where no miſ- 
chief is intended at all. | 


$2. 41. As to the firſt particular, viz. Such killing as 
happens in the execution of an unlawful action, whereof the 
principal intention was to commit another felony, It ſeems 
agreed, That wherever a man happens to kill another in the 


execution of a deliberate purpoſe to commit any felony, he is 


Plow. 101. 


Plow. 474. 
3 Inſt. 51. 


1 Hale, 436, 
441, 467. 
be Co. 81. 


guilty of murder; as where a perſon ſhooting at tame fowl, 


with an intent to ſteal them, accidentally kills a man; or 
where one ſets upon a man to rob him, and kills him in making 


reſiſtance ; or where a perſon ſhooting at, or fighting with 
one man, with a deſign to murder him, miſſes him and kills 
another. 


Se. 42. And not only in ſuch caſes where the very att 
of a perſon having ſuch a felonious intent, is the immediate 
cauſe of a third perſon's death, but alſo where it any way 
occaſionally cauſes ſuch a misfortune, it makes him guilty of 
murder ; and ſuch was the caſe of the huſband, who gave 3 
poiſoned apple to his wife, who eat not enough of it to kill 


her, but innocently, and againſt the huſband's will and per- 
| ſuation, gave part of it to a child who died thereof; ſuch allo 


was the caſe of the wife, who mixed ratſbane in a potion ſent 


by an apothecary to her huſband, which did not kill him, but 


afterwards killed the apothecary, who to vindicate his reputa- 
tion taſted it himſelf, having firſt ſtirred it about. 2 


a 


Ch. 31. Or MURDER. » ray 


5 jah in this caſe, That the ſtirring of the potion might 

pad paper of the poiſon more Brcible than otherwiſe 

it would have been; for inaſmuch as ſuch a murderous inten- 
*tion, which of itſelf perhaps in ſtrictneſs might juſtly be made 

| puniſhable with death, proves now in the event the cauſe of 

the king's loſing a ſubject, it ſhall be as ſeverely puniſhed as if 

it had had the intended effect, the miſſing whereof is not owing 

to any want of malice, but of power. 


Sec. 42. But if one happen to be poiſoned by ratſbane laid Plow. 47. 
in . deſtroy vermine, the perſon by whom he is ſq killed? 2 Sa 
is guilty of homicide per infortunium only, becauſe his inten- Sum. 50. 
tions were wholly innocent, | 


Sell. 44. Alſo if a third perſon accidentally happen to be 1 Hale 441, 
killed by one engaged in a combat with another upon a ſudden gas, 459- 
quarrel, it ſeems that he who kills him is guilty of manſlaughter ; GE 
only. But it hath been adjudged, That if a juſtice of peace, Dalt. c. 9 
conſtable, or watchman, or even a private perſon, be killed in bell 6 _ 
endeavouring to part thoſe whom he ſees fighting, the perſon Key. 66. 
by whom he is killed, is guilty of murder; and that he cannot 22 Af. 71, 
excuſe himſelf by alledging that what he did was in a ſudden 28 4 
affray in the heat of blood, and through the violence of paſſion; Crom. 25. 
for he who carries his reſentment ſo bigh, as not only to exe- Foſ. 308, 30g. 
cute his revenge againſt thoſe who have affronted him, but 
even againſt ſuch as have no otherwiſe offended him but by 
doing their duty, and endeavouring to reſtrain him from 
breaking through his, ſhews ſuch an obſtinate contempt of 
the laws, that he is no more to be favoured, than if he had 
acted in cool blood. | 


Se. 45. Yet it bath been reſolved, That if the third perſon Kely. 66, 115. 
ſlain in ſuch a ſudden affray do not give notice (2) for what pur- Fol. 310, 41. 
poſe he comes, by eee, the parties in the king's name 22 3 
to keep the peace, or otherwiſe manifeſtly ſnewing his inten- 460, 46 
tion to be not to take part in the quarrel, but to appeaſe it, he LA. Ray. 1296. 
who kills him is guilty of manſlaughter only, for he might 


ſuſpect that he came to ſide with his adverſary. 


(2) If the officer be within his proper diſtrict, and known, or but generally acknowledged to bear 


the office he aſſumeth, the law will preſume that the party killing had due notice of his intent, eſpeci- 
ally if it be in the day time. Foſter 135, 311. 


ect. 46. As to the ſecond inſtance of this kind, viz. Such 1 Hale 4429443 
killing as happens in the execution of an unlawful action, 33 be 
where the principal deſign is to commit a bare breach of Moor $6. 
the peace, not intended againſt theperſon ef him who hap- Palm. 35- 
pens to be flain, It ſeems clear, That regularly, where — yo 
divers perſons reſolve generally to reſiſt all oppoſers in «5 Mod. 289. 
the commiſon of any breach of the peace, and to execute it Pier 128. 
in ſuch a manner as naturally tends to raiſe tumults and af- „ 
frays, as by committing a violent diſſeiſin with great numbers 9 St. Tr. 713. 
of people, unting in a park, &c. and in ſo doing happen to kill 
a man, they are all guilty of murder; for they muſt at their 


3 peril 


o. M U:R-D E Bk. x, 


3 peril abide the event of their actions, who wilfully engage in 
ſuch bold diſturbances of the public peace, in open oppoſition 


to, and defiance of, the juſtice of the nation. (3) 


(3) The fact however muſt appear to have been committed ſtrictly in proſecution of the purpoſe for 
| : which tte party was aſſembled, Prin. P. L. 234. Therefore if divers perſons be engaged in an un- 
lawful act, and one of them with malice prepenſe againſt one of his companions, finding an oppor- 
tunity, kills him, the re are not concerned in the guilt of that act. Kely. 112. becauſe it hath 
no connection with the crime in contemplation. Prin. P. L. 235. So where two men were beat. 
ing another man in the ſtreet, a ſtranger made ſome obſervation upon the cruelty of the act, upon 
which one of the two men gave him a mortal ſtab with a knife. Both the men were indicted az 
ineipals in the murder, yet, although both were doing an unlawful act in beating the man, as the 
eath of the ſtranger did not enſue upon that act and it appearing,that only one of them intended 
any injury to the perſon killed, the judges were of opinion that the other could not be guilty either 
as principal or acceſſary, and upon the caſe of the King v. Thomſon, Kely. 66, 67. he was acquit- 
ted, 8. Mod. 164. Trin. 9 Geo. 1. and 12 Mod: 629. Hill. 13 W. 3. Yet ſee 12 Mod. 256. 


Crom. 28. Sec. 47. Yet where diverſe rioters having forcible poſ- 
nn | ſeſſion of a houſe, afterwards killed a perſon whom they had 
441. ejected, as he was endeavouring in the night forcibly to re- 


. Foſter 312. gain the poſleſſion, and to fire the houſe, they were adjudg- 
3 ed guilty of manſlaughter only, notwithſtanding they did the 
fact in maintenance of a deliberate injury, perhaps for this 
reaſon, becauſe the perſon lain was ſo much in fault himſelf, 


j Sum. 45. Sec. 48. But if in ſuch or any other quarrel, whether it 
uw — 4g were ſudden or premeditated, a juſtice of peace, conſtable, 
= Kely. 66. or watchman, or even a private perſon, be flain in endea- 
= 22 Aſſ. 71. vouring to keep the peace and ſuppreſs the affray, he who 
b 7855 53. kills him is guilty of murder; for notwithſtanding it was not 
Crom. 25. his primary intention to commit a felony, yet inaſmuch as 


he perſiſts in a leſs offence with as much obſtinacy, as to go 

on in it to the hazard of the lives of thoſe who no otherwiſe 
offend him, but by doing their duty in maintenance of the 
law, which therefore affords them its more immediate protec- 
tion, he ſeems to be in this reſpect equally criminal, as if his 
intention had been to commit a felony. _ 


2 Hale, 4375 Sect. 49. As to the third inſtance of this kind, viz. ſuch 


- +968 8 killing, as happens in the execution of an unlawful action, 
Crom. 23, the principal motive whereof was to aſſiſt a third perſon. It 


Dalt. c. 93. ſeems clear, that if a maſter maliciouſly intending to kill ano- 
Sum. 57» 52+ ther take his ſervants with him, without acquainting them 
avil. 67. - R g : : * 
Palm. 30. with his purpoſe, and meet his adverſary and fight with him 
and the ſervants ſeeing their maſter engaged take part with 

him, and kill the other, they are guilty of manſlaughter only, 


but the maſter of murder, 


6 Sect. 50. And therefore it follows, a fortiori, that if 2 
Sum. 52, 57- man's ſeryant or friend, or even a ſtranger, coming ſuddenly, 
28 = ſee him fighting with another, and fide with him, and kill 

% the other; or ſeeing his ſword broken ſend him another, 


408. | 
3 Bulſt, 206, wherewith he kills the other, he is guilty of manſlaughter 
Cowp. 832. only. 


Kely. 67,46, Set. 51. Jet in this very caſe, if the perſon killed were 
Fos. 318, 319, ® bailiff, or other officer of juſtice, reſiſted by the maſter, &c. 


Ch. 31» Or M UR D E R. 


in the due execution of his duty, ſuch friend or ſervant, &c. 
= guilty of murder, whether they knew that the perſon 
lain were an officer or not. 


Se. 52. But perhaps it may be objected, That in this 
laſt caſe there ſeems to be no more malice than in the former; 
and ſuch third perſon being wholly ignorant that the party 
killed was an officer, ſeems to be no more in fault than if he 
had been a private perſon. | 


Sed. 53. To this it may be anſwered, That all fighting 0.8, 1784, 775, 
js highly unlawful, and that he, who on a ſudden ſeeing per- "_ 271, 309, 
ſons engaged in it, is ſo far from endeavouring to part them, 8 
as every good ſubject ought, that he takes part with one ſide, 8d. 160. 
and fights in the quarre], without knowing the cauſe of it, Noy go. 
ſhews a high contempt of the laws, and a readineſs to break 
through them on a ſmall occaſion, and muſt at his peril take 
heed what he does, and conſequently might perhaps in ſtrict 
juſtice be adjudged in the foregoing caſes to act with malice, py, 100. 
which doth not always ſignify a particular ill will againſt 
the perſon killed, as appears by many of the above-mentioned 
caſes; and though ſuch perſon be favoured in reſpect of the 
ſuddenneſs of the occaſion, where both the quarrel and the 
perſons are private, yet he muſt not expect ſuch indulgence, 
where the fight, in which be ſo raſhly engages, was begun in 
open oppoſition to the juſtice of the natian, and a perſon 
happens to be killed thereby who engaged in maintenance 
thereof, and on that account is under its more particular care; 
and may juſtly challenge, that his oppolers be made examples 
to deter others from joining in ſuch unwarrantable quarrels, 


Se. 54. But if a man ſeeing another arreſted and re- Kely, 60, 147, 
ſtrained from his liberty, under colour of a preſs- warrant or 8 2 
civil proceſs, c. by thoſe who in truth have no ſuch authority, ö 
happen to kill ſuch treſpaſſers in reſcuing the perſon oppreſſed, 
he ſhall be adjudged guilty of manſlaughter only, notwith- 
ſtanding the injured perſon ſubmitted to them, and endea- Bur the princi. 
voured not to reſcue himſelf, and the perſon who reſcued him, 8 —_— 
did not know that he was illegally arreſted; for fince in the cided, ee 
event it appears, that the perſons ſlain were treſpaſſers, cover- elegantly and 
ing their violence with a ſhew of juſtice, he who kills them is _— ar” 
indulged by the law, which in theſe caſes judges by the event, Juttice Fay 


which thoſe who engage in ſuch unlawful actions muſt abide p- 315, to 318. 
at their peril, 


Set. 55. As to the fourth inſtance of this kind, viz. 2 Hale, « $4, 
Such killing as happens in the execution of an unlawful ke % 97 
action, whereof the direct deſign was to eſcape from an arreſt. 4 j 952 
It ſeems to be agreed, That whoever kills a ſheriff, or any of Prom. 24, 

is officers, in the lawful execution of 2 civil proceſs, as on Sg. 499. 


. . * — y 6 Sts E 4 
arreſting a perſon upon a capias, Ce. is guilty of murder. Fotter 29, 13% 


Holt 48 5 


Seel. 56. Neither is it any excuſe to ſuch a perſon that * 


the proceſs was crroneous, (for it is not void by being 9 Che pr hu 
K 


ſo, ) 


Vi. l. : Jus, alo,ghb,. 


” Or MURDER Bk 1. 


3 Hale, e. 457, ſo,) or that the arreſt was in the night, or that the officer did 


N . ova 317, not tell him for what cauſe he arreſted him, and out of what 
312, 318. court, (which is not neceſſary when prevented by the party's 


B. 2. c. 13. refiſtance;) or that the officer did not ſhew his warrant, which 
GR ©. 85. he is not bound to do at all, if he be a bailiff commonly 
6 Co. 68, 69. known, nor without a demand, if he be a ſpecial one. 
Sect. 57. Yet the killing of an officer in ſome caſes will 

ny why = be manflaughter only.—As, Firſt, Where the warrant by 

ee which he acts gives him no authority to arreſt the party; as 
l ung 346. where a bailiff arreſts J. S. a baronet, who never was knight- 
12 Co. 49, ed, by force of a warrant to arreſt J. S. knight. 
Jones, 429. 4 Inſt. 333» | 
6 Mod. 173. Se. 58. Secondly, Where a good warrant is executed in 
N 1028. an unlawful manner; as if a bailiff be killed in breaking open 
Foſter 311, 319. à door or window to arreſt a man; or perhaps if he arreſt 
2 Roll. 137). one on a Sunday ſince 29 Car. 2. c. 7. by which all ſuch 
23282 arreſts are made unlawful. | 


1 Hale 458. 
5 Co. 93. 2 Hale 117, 470, Salk. 79. 


Peace officers having a legal warrant to arreſt for a breach of the peace, mfly break open doors, after 
having given due notice and demanded admittance, Foſt. 136. but they cannot juſtify breaking open cut: 
ward doors or windows to execute a civil ſuit, Foſt. 319, 320. Cowp. 3. Therefore, where a man, 
who had been arreſted, by the artful contrivance of an officer upon civil proceſs, (that of the warrant 
Having been filled up after it had been ſealed) obliged the officer to decamp by ſnapping a piſtol at him 
three times, but the officers returning to the houſe, accompanied by the plaintiff and the attorney; and 
all three attempting to force in, the man within fired a gun through the door and ſhot the attorney, 
it was ruled manſlaughter only, 10 St. Tr. 462. See alſo the arguments in the London Magazine 
for Auguſt, 1759. Foſt, 311, 312. "i | 


a a $22. 59. As to the fifth inſtance of this kind, viz. Such 
l. . killing as happens in the execution of an unlawful action, 
whereof the principal purpoſe was to uſurp an illegal authority, 
It ſeems clear, That if perſons take upon them to put others 
to death, either by virtue of a new commiſſion. wholly un- 
known to our laws, or by virtue of any known juriſdiction, 
which clearly extends not to caſes of this nature; as if the 
court of Common Pleas cauſe a man to be executed for treaſon 
or felony; or the Court Martial, in time of peace, put a man 
to death by the martial law, both the judges and officers are 
guilty of murder, | | 


Douglas 200, - Sed. 60. But where perſons act by virtue of a commiſſion, 
which if it were ſtrictly regular would undoubtedly give them 
full authority, but happens to be defective only in ſome point 
of form, it ſeems that they are no way criminal. 


Se. 61. As to the ſixth inſtance of this kind, wiz. Such 
killing as happens in the execution of an unlawful action, 
where no miſchief was intended at all. It is ſaid, That if 2 


Summary 46. 


C. 29. f. 12. | 
3 Inſt, 57. 


Sum. 44. perſon happen to occaſion the death of another, inadviſed!y 
Wo 1785, No. doing any idle wanton action, which cannot but be attende 
12 Mod, 6239, with the manifeſt danger of ſome other; as by riding with 4 
Ld. Ray. 143 horſe known to be uſed to kick among a multitude of people, 
„ by which he means no more than to divert himſelf by putting 


em into a fright, he is guilty of murder. 


$f. 
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Alſo it hath been anciently holden, That if a 8. P. C. 16. 
* — — duly authorized to be a phyſician or ſurgeon, under- — _ 
take a cure and the patient die under his hand, he is guilty of 43 Ed. 3. 33. 
felony; but inaſmuch as the books wherein this opinion is * r 
holden, were written before the ſtatute of 23 H. 8. which firſt 4 Ind. 2 — 
excluded ſuch felonious killing, as may be called wilful mur 
der of malice prepenſe, from the benefit of clergy, it may be well 
queſtioned, whether ſuch killing ſhall be ſaid to be of malice pre- 
penſe, within the intent of that ſtatute; however it is certain 
highly raſh and preſumptuous for unſkilful perſons to undertake 
matters of this nature ; and indeed the law cannot be well too 
ſevere in this caſe, in order to deter ignorant people from en- 
deavouring to get a livelihood by ſuch practice, which cannot 
be followed without the manifeſt hazard of the lives of thoſe 
who have to do with them : But ſurely the charitable endea- 
vours of thoſe gentlemen who ſtudy to qualify themſelves to 
give advice of this kind, in order to aſſiſt their poor neigh- g.. Dalt. e. 12 
bours, can by no means deſerve fo ſevere a conſtruction from 4 Comm. 197. 
their happening to, fall into ſome miſtakes in their preſcrip- a 
tions, from which the moſt learned and experienced cannot , = — — 
alway s be ſecure. | this head, ſeethe | 

chapter of principals and acceſſaries, in the ſecond book. 


1 Hale 429, 430. 


CHAPTER THE THIRTY-SECOND. 


Or PETIT- TREASON. . 


T common law not only the offences ſpecified in the 3 Inſt. 20, 21, 

twenty-fifth of Edward the Third, but many others alſo 
were eſteemed petit treaſons, which are not ſo at this day; as 
(a) piracy by a ſubject; () diſcovery of the king's counſel by (a) 40 AN. 35. 


one of the grand jury; (c) an attempt by a wife to kill her 1, L 37- f-2- 


Dalt. c. 91. (c) S. P. C. 10. See 1 Hale 377, to 332, 


But by 25 Edw. 3. no offence ſhall be adjudged petit trea- 
ſon, except in the following inſtances: Firſt, Where a ſer- 
vant kills his maſter; Secondly, Where a wife kills her huſ- 
band ; Thirdly, Where an eccleſiaſtical man, ſecular, or re- 
ligious, kills his prelate to whom he owes obedience. 


Set. 2. And this ſtatute hath been ſo ſtrictly conſtrued, 
that no other caſe whatſoever, which cannot be brought 4 _ — 31 
within the meaning of theſe words, however it may be in its 18. Elia. e. . 18. 
own nature more heinous, ſhall, by parity of reaſon, be ex- : 
pounded to be within the equity of them; and therefore the Daliſ. 14. 
* of a father by a ſon ſhall not be puniſhed as petit trea- 32 Ry 
on, unleſs the ſon may by a reaſonable conſtruction come Dat. c. 91. 
under the word ſervant, ſerving the father for meat, drink, Crom. 19. a 


K 2 | cloaths, 


— — 
* p 


— 2 
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Or PETIT TREASON. kk. 1. 


3 Hale, 380. cloaths, or wages, in which caſe he ſhall be indicted by the 
4 name of a ſervant. (1) F 


(x) 41 am ſorry,” ſays an elegant writer upon criminal law, „ that parricide is not comprehendei 
within the claſs of petty treaſon, nor ſubjected by vur laws to any degree of exemplary notice,” 
Reiterated experience hath given a melancholy refutation to Solon's idea,“ that it is impoſlible to 
commit ſo unnatural a barbarity,” Prin. of P. L. 243 · . £94 + S 


I Hale, 380. 
B. Treſ. 8, 12. 


Plow. 86. 
19 H. 6. 47. 
3 Inſt. 20. 
4 Co. 46. 


33 Aſſ. 7. 

B Cor. 116. 
8. . C. 10. 
Plow. 260. 
1 Co. 99. 
Sum. 24. 

3 Inſt, 20. 


Sum. 24. 

3 Inſt. 20, 21, 
138. 

1. Hale, 379. 
Dyer 332. 


Sum 24. 


1 Hale 378, 380. 


Daliſ. 16. 
Dalt. c. 91. 
Crom. 19, 20. 


Dyer 254. 
B. Cor. 119. 


40 Aſſ. 25. 
Sum. 215. 


3 Init. 20, 21, 


139. 


Crom. 19. 


Dy. 128, 332. 


Moor 91. 
Daliſ. 16. 


Sect. 3. Yet the murder of a miſtreſs, or of a maſter's 
wife, has been adjudged petit treaſon within this ſtatute, for 
notwithſtanding the perſon flain can in neither of theſe caſes, 
in good grammar, come under the word maſter, yet they are 


clearly within the meaning thereof, being uſed here to ſignify 


any perſon to whom another ſtands related as a ſervant, 


Sect. 4. Alſo the murder of a perſon by one who was his 
ſervant, upon malice conceived. during the ſervice, though it 
be nct within the expreſs words, is within the meaning of 
them, inaſmuch as it is but the execution of the treaſonable 
intention of the party, while he was. ſeKrant. 


$2. 5. Alſo the procuring, aiding, or abetting, of a0 
of theſe offences, is clearly puniſhable within the meaning of 
this act, in the ſame manner as it was before; for the plain 
intent of the ſtatutes is only to reſtrain the judges from pro- 
ceeding againſt other crimes, as petit treaſons, but no way to 
alter the law as to theſe. 


Sec. 6. And therefore it ſeems agreed, That perſons ac- 
cuſed of petit treaſon ſhal] be conſtrued to be either not guilty 
at all, or principal or acceſſary, according to the known rules 
of law in othet caſes, and from hence it follows, That if the factap- 
pear to have been done upon a ſudden falling out, or in the party's 
neceſſary ſelf-defence, &c. it cannot be petit treaſon. For 
inaſmuch as all petit treaſon implies murder, and is the highell 


degree thereof, wherever the circumſtances do not make the 


offence murder, they cannot make it petit treaſon ; and vic 
verſa, generally wherever the circumſtances are ſuch as wil 
make the killing of a ſtranger by a ſtranger murder, they make 
the killing of a huſband, or maſter, &c. petit treaſon, Yet 
it hath been adjudged, that if a wife or ſervant procure : 


ſtranger to kill the huſband, or maſter, in the abſence of ſuc! 


wife, or ſervant, neither the procurer nor actor are guilty ol 
petit treaſon, but of murder only; becaule it is an allowed maxim, 
That the * of an acceſſary can never le of a higher kind that 
that of the principal; but it ſeems clear, That if the wife ot 
ſervant be either actually preſent, when the crime is done, ot 
preſent only in judgment of law, as being in the ſame houſe, 
but not in the ſame room, (in which caſe the hopes of their 
immediate aſſiſtance encourages and emboldens the murdere! 
to commit the fact, which otherwiſe perhaps he would not have 
dared to do, and makes them guilty in the ſame degree, we 

| e 


we 
if 
he 


Ch. 32 Or PETIT TREASON. | 15 


hey had actually ſtood by with their ſwords drawn, ready to B- 2. c. 29. 
3 villaing,) ſuch wife, or ſervant, being principals as l. 89, 
much as the ſtranger, are guilty of petit treaſon, and the 1 Hale, 382, 
ſtranger of murder ; but it is ſaid, That if a wife procure a 2 332. 
And even if a ſtranger procure a wife, or ſervant, to kill the 


huſband, or maſter, it ſeems that he may be indicted as ac- 
ceſſary to petit treaſon. (2) 


” 4 
(2) A wife divorced can g adylterji vel ſevitie, is ill within this law, becauſe the bond of matri- 
mony is not thereby diſfſalyed, and the may again lawfully cohabit with ber huſband But a divorce 
cauſa conſanguinitatts vel pre-contratys, entirely diſſolves the nuptial tye, and annihilates the very 
charatter of wife, Therefore, a wife de facto only, and not de jure, canno: commit this crime, for 
ſhe has no lawful lord to whom ſhe owes ſubjection and obedience, Neither can a huiband be guilty 
of this crime by killing his wife de jure, for there is no reciprocity of obedience and ſubjection. 


+ Sea. 7. A clergyman living and beneficed in one dioceſe 
who kills the biſhop,or metropolitan of that dioceſe, or of the -— vs 378, 
dioceſe where he 1 neficed by diſpenſation; or the 4 Comm. 204. 
biſhop who ordained him, guilty of this offence; for a 
canonical obedience reſults both from inſtitution and ordina- 


tion. (3) ä 


(3) The law conſiders petty treaſon and murder as one offence, differing only in circum- 
ſtance and degree; Foſt. 327, and the principles that govern in the cafe of murder, are equaliy 
applicable to petty treaſon, 4 Comm.204. An appeal of death will lie, and Autrefois acquit, or attaint 
in murder is a good bar in petit treaſon and converſo. 2 Hale, 246, 232. 3 Inſt. 213. 
It is included in a pardon under the name of murder. 1 Hale, 378. And the offender may 
be indicted either for petty treaſon, murder, or manſlaughter, and tried and found guilty on 
fuch indictment, ot either of thoſe crimes reſpeQively, according as the caſe may appear upon the 
evidence, 1 Hale, 353. Folt. 320. 

But, if the protecutor be apprized of the real caſe, he ought to adapt the bill to the truth 
of the fact. Foſt. 104, 326. For, though the offences are to moſt purpoſes conſidered as ſub- 
ſtantially the ſame, yet there is ſome difference with regard to the judgment, and a very material 
one with regard to the -rrial. Foſt. 327. The puniſhment is, in a man, to be drawn and 
hanged, and in a woman, to be drawn and burned, 1 Hale, 382. 3 laſt. 311. And on 
the trial, the pr ſoner is intitled to a peremptory challenge of thirty-five. Foſt. 327. Two 
witneſſes alſo are required both on the indictment and at the trial. 1 Edw. c. 12. Foſt. 337. 
And the 5 and 6. Eaw. 6 c. 11, by general words extendirg to all treaſons, requireth that the 
witneſſes, if living, ſhall be examined in perſon upon the trial in open court. Depofitions + 
therefore taken betore the coroner, or informations taken by a juſtice of peace, are not evidence 
whereon to ground a convictlen of petit treaſon, if the party be living, though unable to travel, or 
kept out ot the way by the priſoner, or his procurement. Todt. 337. | 


+ Se. 8. Principals in this offence were firſt debarred 
the benefit of clergy by 12 Hen. 7. c. 7. and acceſlaries 
both before and after, by 4 & 3 Ph. & Ma, c. 4. 


” 


CHAPTER THE THIRTY-THIRD. 


Or SIMPLE LARCENY. 
\ ND now we are come to offences againſt the goods of 


another, which are generally called larcenies, from the 
atin word Latrocinium, e there are two kinds: Firſt, 
Simple larceny ; Secondly, Mix'd larceny | 


Simple larceny is alſo of two kinds, Firſt, Grand larceny; 
Secondly, Petit larceny, * * 


* 


Ses. 1. Simple grand larceny is a felonious and fraudulent 
taking and carrying away, by any perſon, of the mere perſonal 


Ba goods of another, not from the perſon, nor out of his houſe, 
Dalt. c. 101. above the value of twelve pence. 
1 Hale 503, 504+ 


Foſter 121. ? 


For the better explication of which definition, I ſhall in 
order conſider the ſeveral parts of it; as, Firſt, What ſhall be 
ſaid to be a felonious and fraudulent taking; Secondly, What 
ſhall be ſaid to be a carrying away; Thirdly, By whom the 
offence may be committed; Fourthly, What are ſuch goods 
the taking whereof may be felonious; Fifthly, How far ſuch 
goods ought to belong to another; Sixthly, Of what value 


they muſt be. 


. $22. 2. As to the firſt particular, viz. What ſhall be ſaid 
B. Cor. 45, 48, to be a felonious and fraudulent taking? It is to be obſerved, 
4 $5 137-1160 That all felony includes treſpaſs, and that every indictment of 


Sum. 61. 


76) If a horſe be Jarceny muſt have the words felonict cepit, as well as aſportavit; (a) 
Ktolen the indit- from whence it follows, That if the party be guilty of no 
ment ould Tn treſpaſs in taking the goods, he cannot be guilty of felony in 


« copit et abdux- : 
it.“ If a theep, Carrying them away. 


c. cępit et | 
eflugavit.” 1 Hale 504. C. Cir. Com. 320. 


Set. 3. And from this ground it hath been holden, That 

= > <p one who finds ſuch goods as I have loſt, and converts them to 

1 Hale, 304. bis own uſe anime furandi, is no felon; and a fortiori, there- 

13 Ed. 4, 9, 10. fore, it muſt follow, That one who has the actual poſſeſſion 

d my goods by my delivery, for a ſpecial purpoſe, as a carrier 

who receives them, in order to carry them to a certain place; 

or a taylor who has them in order to make me a ſuit of cloaths; 

8 or a friend who is intruſted with them to keep for my uſe, 

Vide ſect. 6. cannot be ſaid to ſteal them, by embeziling of them after- 
wards. 5 


3 0 
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Sea. 4. And herein our law differs from the civl, which, 4. 2 c, a5. 


Exod. 22. 


agreeably to the Mſaical laws having no capital puniſhment ' a 


for bare thefts, deals with offences of this Kind as ſuch, as in 

ſtrict juſtice moſt certainly it may; but our law which puniſhes 

all theft with death, if the thing ſtolen be above the value of | 

twelve pence, and with corporal puniſhment if under, 

rather chuſes to deal with them as civil than criminal offences, 

perhaps for this reaſong/in the above mentioned caſe, concern- | 

ing goods loſt, becauſe the pati iꝭ not much aggrieved where 

nothing is taken bat what h loſt before; and for this 

cauſe in the othexaſes, concerning the imbeziling of goods 

delivered to arMher by the owner, becauſe the party being 

jntruſted with the whole poſſeſſion, it may be preſumed that 

both the gender and his offence are known, and conſequently 

the perfen injured is ſuppoſed to have a remedy by action — 72. 
againſt him, from which conſideration ſome have made it part pet, I. 1. * 
of the definition of larceny, that it be committed without the 2 Hale, 290. 
knowledge of the owner; and it ſeems rigorous to have re- 

courſe to ſevere laws, where probably more gentle ones will 


be eſtectual. 


$24, 5. And agreeably hereto, it has been reſolved, That 
even thoſe who have the poſſeſſion of goods by the delivery of 1 Hale, 5os. 
the party, may be guilty of felony by taking away part there- 23 E- 4+ 9, 10. 
of, with an intent to teal it; as if a carrier open a pack and Bait. C. 18. 
take out part of the goods; or a weaver who has received ſilk Key. 35. 
to work; or a miller who has corn to grind, take out part * R. Abr. 73. 
with an intent to ſteal it; in which caſes it may not only be 
ſaid that ſuch poſſe ſſion of a part diſtin from the whole, was 
gained by wrong, and not delivered by the owner, but alſo 
that it was obtained baſely, fraudulently, and clandeſtinely, 
in hopes to prevent its being diſcovered at all, or fixed upon 


any one when diſcovered, (1) 


(1) To conſtitute larceny the property muſt be taken from the poſſeſſion of the owner; therefore, 
where A. intending to go a diſtant journey, hires a horſe, fairly and bona fide, for that purpoſe, 
and evidences the truth of ſuch intention, by actually proceeding on his way, and afterwards rides 
off with the horſe, it is no theft; becauſe the felonious defign wa hatched ſubſequent to the de- 
livery, and the delivery having been obtained without fraud or deſign, the owner parted with his 
poſſeſſion as well as his propertyz O. B. 1734, p- 1294, and thereby gave to A. dominion 
over the horſe, upon truſl, that he would return him when the journey was performed. O. B. 1786, 
p- 333, 334+—Burt if the delivery of property be obtained with a preconcerted deſign to ſteal the 

ing delivered, although the owner, in this caſe, parts with the thing itſelf, he {ill retains, in 
law, the conſtructive poſſeſſion of it; therefore, where a man, havin feloniouſly obtained the 
delivery of a bill of exchange under the fraudulent and deluſive pretence of diſcounting it, converted 
it to his own uſe; and it appearing upon the evidence that the owner never meant to part with the 
poſſeſſion, it was held to be felony ; O. B. 1784, p. 294+ ſo alſo where a horſe was obtained with 
the ſame defign, upon pretence of trying its paces; O. B. 1779, p. 363. O. B. 1784, Pp» 293. 
So alſo, to obtain the delivery of money, with deſign feloniouſly to take it away, under the falſe 
pretence of having found a diamond ring of great value, has been determined by nine judges to 
be 2 taking trom the poſſeſſion of the owner, and conſequently felony ; O. B. 178 f. p. 160. So 
alſo to obtain the delivery of goods under pretence of purchaſing them, and then to run away with 
them ; Ray. 276. And, in general, where the delivery of the property is made for a certain, 
ſpecial, and particular purpoſe, the poſſeſſion is ſtill ſuppoſed to reſide, unparted with, in the firit 
proprietor. Therefore, where a maſter delivers goods to his ſervant to carry to a cuſtomer, but jn- 
lend of ſo doing he converts thein, on his way, to his own uſe, it is a felonious taking; for the 
. maſter had a right to countermand the delivery of them, and therefore the poſſeſſion remained in 

m at the time of the converſion z O. B. 1782, No. 375. O. B. 1783, No. 28. 80 alſo, — 
K 4 watc 


SH 
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watch maker fteals a watch, delivered to him to clean; O. B. 1779, No. 83. Or if one fleal 
_ cloaths delivered for the purpoſe of being wathed; O. B. 1758, No. 18. Or goods in a cheſt de. 
© bvered, with the key, for ſale cuſtody ; O. B. 1974, No. 83. Or guineas delivered for the pur. 
poſe of being changed inte half guiness; O. B. 1778. No. 52. Or a watch delivered for the pur. 
poſe of being pawned; O. B. 7784, No. 6713. In all theſe inſtances the goods taken have been 
thought to remain in the poſſe il. on of the proprictor, and the taking of them away held to be 
felony. n 


3 H. 7. 12. $-2. 6. Alſo it ſeems generally agreed, That one who 
8. „ has the bare charge, or the ſpecial uſe ef goods, but not the 
8. P. C. 25 poſſeſſion of them; as a ſhepherd who looks' after my ſheep, 
1 8 or a butler, who takes c f my plate, or a ſervant who 
. 8. 778 ip. keeps the key to my chamber, or a gueſtyypho has a piece of 
292. plate ſet before him in an inn, may be g of felony, in 
vj Ng TY fraudulently taking away the fame; for in all theſe caſes the 
COT ne OP offence may as properly come under the word cepit; n injury to 
the owner is as great, and the fraud as ſecret, and the illain 
more baſe, than if it had been done by a ſtranger. (2) 


(2) Therefore, if the clerk to a banker vr merchant has the care of money, or if he has acceſs to i: 
For ſpecial and particular purpoſes, and is ſent to the bag or drawer for money, for the purpoſe n 
paying a bill, or if he is ſent for the purpoſe of bringing money generall;; out of that bag or drawer, 
and at the time he brings that money, he clanneftinely and ſecretly takes out other money for his 
own uſe, he is as much guilty of a felony as it he had had no permiſſion or acceſs to it whatever. 80, 
if a ſervant be ſent a library tom one particular book and he takes another, or being ſent for a hat, 
and ſword, and he fteals a cane; in all theſe caſes it has been ſaid the offenders are guilty of felony ; 
for though the property is delivercd, the poticflion of it remains in the true ewner; O. B. 1784, 
p, 1295, 1304. So alſo where a perſon being left in an apartment, pawns the furniture or other 
property a his care, with a felonious delitzu to ſteal it, it is felony ; O. B. 1785, p. 717+ 
O. B. 178 5 Þ» . g 


Summary 62. $2. 7. Alſo it ſeems clear, That if a carrier, after he 
. has brought the goods to the place appointed, take them away 
S. P. C. 25. again ſecretly anime furand:, he is guilty of felony, becauſe 
O. B. 1786, p. the poſleſſion which he received from the owner being de— 
1 Hale, 3j. termined, his ſecond taking is in all reſpects the ſame as if he 


were a mere ſtranger, 


x Hale, co7. _Seft. 8. And not only he who firſt lays bis hands on my 

3 Inſt. 108. goods himſelf, but in many caſes he who receives them from 

<> ah another, may be guilty of feloniouſly taking them; as if : 

x Sid. 254 Perſon intending to ſteal my horſe, take out a replevin, and 

Raym. 276, thereby have the horſe delivered to him by the ſheriff; or it 
one intending to rifle my goods, gets poſſeſſion from the ſhe- 
riff, by virtue of a judgment obtained, without any the leaſt 
colour or title, upon falſe affidavits, &c. in which caſes the 
making uſe of legal proceſs is ſo far from extenuating, that it 
highly aggravates the offence, by the abuſe put on the law, 
in making it ſerve the purpoſes of oppreſſion and injuſtice. 


13E. 4. 3. Sect. 9. Alſo he who ſteals my goods 2 S. who had 
3 7 ſtolen them before, may be indicted, or appealed, as having 
B. App. $4, 100. ſtolen them from me, becauſe in judgment of law, the poſſeſſion 
B. Coron 71. as well as property always continued in me. And for this 
cauſe, he who ſteals my goods in the county of B. and carries 
them to the county of C. may be indicted or appealed in the 
county of C. as well as that of B. becauſe the poſſeſſion ſtill 


continuing 
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continuing in me, every moment's continuance of the treſpaſs 4 H. 7. 5,6. 
is as much a wrong to it, and may eme under the word cepit, 1 Hale, 507. 
as much as the firſt taking. Yet a pirate carrying the goods 
whereof he robbed me at ſea, into any county, cannot be in- 3 Int. 113. 
dicted for felony there, becauſe the original taking was not 
ſuch a felony whereof the common law takes conuſance. 

+ But by 13 Geo. 3. c. 31% 4. Any perſon having ſtolen, 
« gr otherwiſe teloniouſy taken money, cattle, goods, or other 
effects in either part of the Aid kingdom, who ſhall after- 

« yards have the ſame, or any part thereof, in their poſſeſſion 
« ;jq the other t of the United kingdom, may be indicted of a” 
&« larceny in that part where they are ſo found with the pro- 

« perty as aforeſaid ; and by ſect. 5, Receivers may be indicted 
* in cap of the United kingdom where they ſhall receive, 
or have in their poſſeſſion the property ſo ſtolen.” 


Sed. 10. It ſeems not to have been clearly ſettled before Of larceny by 
2 i 4 Will. & Mar. c. 9. whether a lodger, who ſtole the breach of eroſt, 
jurniture of his lodgings, were indictable as a felon, inaſmuch 
as he had a kind of ſpecial property in the goods, and was to 
pay the greater rent in conſideration of them ; but if it had 
appeared clearly, from the whole circumſtance of the caſe, 
chat the firſt intention of the party in coming to the houſe, 
was not to have the conveniency of lodging in it, but only, 
under the colour thereof, to have the better opportunity of 
rifing it, and to elude the juſtice of the law, by endeavouring By 4. Ga 
to keep out of the letter of it, by gaining a poſſeſſion of the c. 2. f . 
goods with the conſent of the owner, I cannot fee any good bolders muſt give 
reaſon why ſuch a perſon ſhould not be eſteemed as much a * 
telon as a mere ſtranger, inaſmuch as his whole deſign was to pain of 1. 
deftaud the law, and the conſent of the owner was grounded 
on a ſuppoſition of his coming as a lodger, and could never 
have been gained if the truth had appeared, which the party ſhall 
get no advantage by falſifying : And it brings a contempt show. 50, 57, 
upon the juſtice of the nation to ſuffer its laws to be evaded 
by ſuch little contrivances: However this queſtion is now 
jettied by the ſaid ſtatute, which hath enacted and declared, 
« That if any perſon or perſons ſhall take away with an intent os dl 
« to ſteal, imbezil or purloin any chattel, bedding or furni- Bi 
« ture, which by contract or agreement he or they are to uſe, vide Ero. Cir, 
« or ſhall be let to him or them to uſe, in or with ſuch lodg- Cm. 339. 
„ing, ſuch taking, imbeziling, or purloining, ſhall be to 
« all intents and purpoſes taken, reputcd, and TA to be 


« larceny and felony, and the offender ſhall ſuffer as in caſe 
« of felony.” (3) 


Kely. 24, $1. 


: ( 104 — cannot be found guilty with her huſband upon this ttatute, for ſhe is under his coercion, 
0 k 17 3, No. 40. Nor without her huſband, if it ſhuuld appear that the lodgings were let to Ihe. 
he ' 17 1, No. 17, Nor even if it ſhould appear that the lodgings were let n to both the 
rags hae tes tor it all be conſtrued to be the act of the huſband only. O. Z. 1758, No. 105. 
_ ender muſt be a I »dger at the time the larceny is committed. O. B. (735, No. 74. The 
5 * alſo muſt ſet forth the name of the perſon by whom the Jodgings were let. O. B. 
A a, 7497 HY the property ſtolen muſt be ſuch.as may teaſouably be conitrued the furniture 
e troging taken. N 
Sed. 11. 
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$28. 11. It is recited by 21 Hen. 8. c. 7. © That before 


the time of the ſaid ſtatute, divers, as well noblemen, as 


other the king's ſubjects, had, upon confidence and truſt, 
delivered unto their ſervants their caſkets, and other jewels, 
money, goods and chattels, ſafely to keep, to the uſe of the 
ſaid maſters or miſtreſſes, and after ſuch delivery the ſaid 
ſervants had withdrawn themſelves, and gone away from 
their ſaid maſters or miſtreſſes, with the ſaid caſkets, jewels, 


a r part thereof, to the intent 


money, goods and chattels 
to ſteal the ſame, and ud their ſaid maſters or miſ- 
treſſes thereof, and ſometime being with, their ſaid maſters 


or miſtreſſes, had converted the ſaid jewels, money, and 


- other chattels, or part thereof, to their own ,uſe, which 


See 1 Hale, 667, 
668, 


Dalt c. 102. 
Summary 63. 


Dyer 5. 

Sum. 62, 63. 
3 Inſt. 105. 
Dalt. c. 102. 


miſbehaviour ſo done, was doubtful in the common lay, 
whether it were felony or not; and by reaſon s the 
aforeſaid ſervants had been in great boldneſs to commit ſuch 
or the like offences.” And thereupon it is enacted, “ That 
„all and ſingular ſuch ſervants, (being of the age of eighteen 
“ years, and not apprentices) to whom any fuch caſkets, 
« jewels, money, goods or chattels, by his or their ſaid 
© maſters or miſtreſſes ſhall ſrom thenceforth ſo be de- 
« livered to keep, that if any ſuch ſervant or ſervants with- 
« draw him or them from their ſaid maſters or miſtreſſes, and 
„ go away with the ſaid caſkets, jewels, money, goods or 
«© chattels, or any part thereof, to the intent to ſteal the 
„ ſame, and defraud his or their ſaid maſters or miſtreſſes 
© thereof, contrary to the truſt and confidence to him or them 
put, by his or their ſaid maſters or miſtreſſes, or elſe being 
« in the ſervice of his ſaid maſter or miſtreſs, without aſſent 


'« or commandment of his maſter or miſtreſs he imbezil the 


ſame caſkets, jewels, money, goods or chattels, or any part 
thereof, or otherwiſe convert the ſame to his own uſe, 
« with like purpoſe to ſteal it, That if the ſaid caſkets, 
« jewels, money, goods, or chattels, that any ſuch ſervant 
& ſhall ſo go away with, or which he ſhall imbezil with purpoſe 
« to ſteal it, as is aforeſaid, be of the value of 408. or above, 
„% That then the ſame falſe, fraudulent and untrue act and 
« demeanour, from thenceforth, ſhall be deemed and ad- 
“ judged felony, &c.“ | | 


cc 


$22. 12. In the conſtruction of this ſtatute the following 
opinions have been holden: Firſt, That it extends only to 
ſuch as were ſervants to the owner of the goods, both at the 
time when they were delivered, and alſo at the time. when 
they were ſtolen, 


Se. 13. Secondly, That it is ſtrictly confined to ſuch goods 
as are delivered to keep, and therefore that a receiver, who 
having received his maſter's rents, runs away with them; ot 
a ſervant, who being intruſted to ſell goods, or to receive 
money due on a bond, ſells the goods, Sc. and departs with 
the money, is not within the ſtatute ; but that a ſervant, on 

| receive 
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„ 


; - 2 s from another ſervant to keep for 
en 22 as if he had received them from 
the maſter, is as sunt) : : 
the maſter's own er becauſe ſuch a delivery is looked upon 
ive b the maiter. % { 
* _ 1 Fug Thirdly, at it includes not the waſting or 2 63% 
conſuming of goods, howſoever wilful it may be; nor the Dyer ke : 
ö 1 of an obligation, or any other bare thoſe in action. 
taking away gation, Or any 
bell. 15. Fourthly, That it extends not to the taking of 
ſuch things whereof the actual property is not in the maſter 
at the time. Therefore, if a ſervant having money, or 
corn, Cc. delivered to him, melt down the money of his own 
head, without the command of-his maſter, into a piece of 1. 7. 16 
plate, or turn the corn into malt, and then run away with 4. 5 
them, he is not within the ſtatute; becauſe the property of Dalt. c. 102. 
theſe things is ſo far changed, by altering them in ſuch a 
manner, that they cannot be known again, and the maſter 
cannot afterwards take them without a treſpaſs. But it is 
agreed, That if a ſervant make a ſuit of cloaths of cloth, or 
a pair of ſhoes of leather, delivered to him by the maſter, and 
then run away with them, he is within the ſtatute; be- 
cauſe the property is no way altered. And even in the firſt 
caſe, whether the very taking of the plate or malt, be within 
the ſtatute or not, yet I can ſee no reaſon, why the whole 
act of the ſervant taken together, ſhould not be looked upon 
as a converſion of the maſter's goods to his own uſe, with an 
intent to ſteal them, which brings it within the expreſs letter 
of the ſtatute : It has been reſolved, That a ſervant who s. Crom. go. 
changes his maſter's money from ſilver to gold, and then runs Deli. & 102. * 
away with it, Cc. is within the ſtatute; and I can ſee no | 
good diſtinction between that and the preſent caſe. 
Soe. 16. The benefit of clergy was taken away from Vide Bl. 2. e. 
all felonies within this ſtatute, by 27 Hen. 8. c. 17. and re- 33: & 66, 67? 
ſtored by 1 Edw. 6. c. 12.—But it is enacted by 12 Ann. Stat. 
I. c. 7, that whoſoever ſhall feloniouſly ſteal to the value of 
* 405. or more, being in any dwelling-houſe, or out-houſe, 
* thereto belonging, or ſhall aid or aſſiſt to commit any ſuch 
* offence, ſhall be abſolutely debarred of the benefit of clergy. 
hut this act ſhall not extend to apprentices under the age 
* of fifteen years, who ſhall rob their maſters as aforeſaid.” | 
+ Sed. 17. To the twoforegoing larcenies, l reach of truſt, by Vie the las of 
lodgersand menial ſervants, the legiſlature has added two others, larceny as to 
viz, By officers or ſervants employed to tranſact the buſineſs the ſervants of 
of the bank of England ; and by officers, or ſervants employed _ 10 225 
in the poſt- office. As to ſervants employed by the Bank or Seſions paper 
ENGLAND, it is enacted by 15 Geo. 2. c. 13. ſ. 12. That Ry ay 4+ 
' if any officer or ſervant of the bank of England, being in- 2 
h truſted with any note, bill, dividend warrant, bond, deed, or 
12 ſecurity, money, or other effects belonging to the ſaid 
\ *pany, or having any bill, dividend warrant, bond, deed, 
or any ſecurity or W ds other perſon lodged or 


4 depoſited 


Cy = 
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et depoſited with the ſaid company, or with him as an officer 
ce or ſervant of the ſaid company, ſhall ſecrete, imbezle, or run 
« away with the ſame, or with any part thereof he ſhall ſuffer 

& death without benefit of clergy.” _ 
+ As to ſervants employed by the Pos r-Orricx, it is en- 
acted by 5 Geo. 3. c. 25. ſ. 17. and 7 Geo. 3. c. 50. „ That 
« if any deputy, clerk, agent, letter - carrier, poſt- boy or rider, 
c or any other officer or perſon whatſoever employed in re. 
e ceiving, ſtamping, ſorting, charging, carrying, conveying 
<« or delivering letters or packets, or in any other buſineſs re- 
„ „ Jating to the poſt office, ſhall ſecret, embezle, or deſtroy any 
= n & letter, packet or bag of letters, which he ſhall be intruſted 
0. B. 1785, No. “ with, or which ſhall have come to his poſſeſſion, containing 
2855 — 4 any bank note, bank poſt bill, bill of exchange, exchequer 
— < bill, South Sea, or Eaſt India bond, dividend warrant, navy 
« or victualling or tranſport bill, ordnance debenture, ſeaman's 
&« ticket, ſtate lottery ticket or certificate, bank receipt for 
„payment on any loan, note of aſſignment of ſtock in the 
c funds, letter of attorney for receiving annuity or dividends, 
or for ſelling ſtock in the funds, or belonging to any com- 
« pany, ſociety or corporation, or of the Bank, South Sex, 
80 Eaf India or any other company or ſociety or corporation, 
« American provincial bill of credit, goldſmiths or bankers 
& letter of credit, or note for or relating to the payment of 
« money or other bond or warrant, draught, bill, or pro- 
« miſſory note whatſoever for the payment of the money, or 
<c- ſhall ſteal and take any of the ſame out of any letter or 
c packet that ſhall come to his poſſeſſion, he ſhall ſuffer death 

« without clergy.” (4) 


(4) In an indictment on this ſtatute, the offender was charged in the firſt and third counts, u, 
& Aclerk employed in charging and ſorting letters, &c. In the ſecond and fourth counts, a4, 
«c A perſon employed in the buſineſs relating to the general poſt-office.” It appeared, in evidence 
that he was only a ſorter and not a charger of letters; and the jury, therefore, by the direction of 
the Court, found a verdict upon the ſecond and fourth counts only. In arreſt of judgment it ws 
moved, that the jury having acquitted him on the counts which charged him as © a ſorter and 
- 6 charger, and as he did not appear to be a perſon employed by the poſt-office in any other buſineſi 
but that of ſorting, which is one of the employments particularly ſpecified in the ſtatute, he could 
not be convicted, and eleven judges unanimouſly agreed that judgment ſhould be arreſted for the 
cauſe above alledged 3 but they inclined to think the jury might have convicted the priſoner on the 
firk and third counts, by a ſpecial finding that he was a ſorter only, Rex, v. Shaw. 2 Black. 789. 
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+ By Jac. 1. c. 7. and 17 Geo. 3. c. 56. Perſons employ- 
« ed in the hat, woollen, linen, fuſtian, cotton, iron, leather, 
- « fur, hemp, flax, mohair, ſilk, or dying manufacture, who 
' <<. ſhall embezle or clandeftinely dye any of the materials with 
“ which they are intruſted, and any perſon who ſhall know- 
| & ingly buy, ſell, pawn, or diſpoſe of the ſame, are liable to 
A «© be puniſhed by fine, whipping, and impriſonment.” 
$28. 18. As to the ſecond particular, viz. What ſhall be 
ſaid to be ſuch a carrying away of the thing ſtolen, as wil 
3 Inſt, 108. bring the caſe within the word afportavit ; which is nece 


Veat. 215. in every indictment of larcency. - It ſeems that any the = 
| remov 


b ͤ V 


be 
5 
i 
ng 
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ine of the thing taken from the place where it was be- 
fore, is fuficient 2 purpoſe, though at be not quite 
carried of; and upon this ground the gueſt, who, having 
taken off the ſheets from his bed, With an intent to ſteal them, 
carried them into the hall, and was apprehended before he 
could get out of the houſe, was adjudged guilty of larceny. 
So alſo was he who having taken a horſe in a cloſe with an 
intent to ſteal him, was apprehended before he could get him 
out of the cloſe: Neither is he leſs guilty who pulls off the 
wool from another's ſheep, or (a) ſtrips their ſkins, with an 
intent to {teal them; or he who intended to ſteal plate takes 
it out of a trunk wherein it. was, and Jays it en the floor, and 
is ſurprized before he can carry it off, (5) 
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7 Aſſ. 39. 
S. P. . 28. 


B. Cor. 107 
3 Inſt. 109. 


1 Hale 8508. 
Daliſ. — 
Crom. 36. 

O. B. Seff. 178, 
No. 537+ 

Dalt. p 501. 
Kely. 31. 


(«) Rex. v. Mar- 
tyn, Lent Aſſ. fot 
Northampton, 
1777» 


(5) A man was detected in taking #he contents of a bale of goods in a waggon, It appeared that the 


bale laid horizontally, and that he had ſet it on its end; but as it had not been removed from the 
ſpot, this was held, upon a caſe reſerved, not to be a ſufficient carrying away. But where a man, 
with a felonious intention, had removed goods from the head to the tail of a waggon, it was held a 
ſufficlent removal to conflitute a carrying away. O. B. 1784, p. 734+ Sv a diamond car ing 
ſnatched from a lady's ear, but lodging in the curls of her hair, and not taken by the thief, was 
held to be a ſufficient aſportation. O. B. 1784, No. 537. 


Se2. 19. As to the third particular, viz. By whom lar- * es 1. 
ceny may be committed, It is certain that a feme covert af" © Rae ape 
may be guilty thereof by ſtealing the goods of a ſtranger, 516, 637, 638. 
but not by ſtealing her huſband's, becauſe a huſband and wife Pult. _—_ 
are conſidered but as one perſon in law; and the huſband, by B. Cor. „ 
endowing his wife at the marriage with all his worlely goods, Dalt. e. 204. 
gives her a kind of intereſt in them; for which cauſe, even a 2 * 
ſtranger cannot commit larceny in taking the goods of the x, p. 2 
hulband by the delivery of his wife; as he may by taking away Crom. 35. 
the wife by force and againſt her will, together with the goods See roverbs e. b. 


of the huſband. EL OY 


c. 3. ſ. 6, 7. 
Puffend. b. 2. c. 6. Britton, e. 10. Mirr. c. 4. 


Sect. 20. It is ſaid to be no felony for one reduced to ex- 
treme neceſſity, to take ſo much of another's victuals as will 
fave him from ſtarving ; but if ſuch his neceſſity be owing to 
his unthriftineſs, ſurely it is far from being any excuſe. (6) 


f) A judge ought to be tender in ſuch caſes, and uſe much diſcre tion and moderation. 1 Hale 565. 
But it ſeems is be an unwarranted doctrine, borrowed from the notions of ſome civilians; at leaſt it 


is now antiquated, the law of England admitting no ſuch excule at prelent. 4 Comm. 31. 
! Hale, 54. 


Set. 21. As to the fourth particular, viz. What are ſuch 
goods, the ſtealing whercof may amount to felony, the following 
particulars are to be obſerved. —Firit, they ought to be no WAY 1 Hale, 56g, 
annexed to the freehold. And therefore it is no larceny, 512+ 


but a bare treſpaſs, to ſteal corn or graſs, growing, or apples !? a" 56: 


on a tree, or lead on a church or houſe, but it is larceny to 1 Mo. 5. 
take them being ſevered from the freehold, whether by the Sum. 2 
owner, or even by the thief himſelf, if he ſever them at one 3 109. 
ume, and then come again at another time and take them.— 2 Keb. 875. 


And 
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3 Vent. 187. And the general reaſon of this diſtinction (7) between chattels 
55 wy - oe fixed to a freehold and thoſe lying looſe, perhaps may be this ; 
S. P. C. 23. becauſe the former, not being to be removed without trouble 
Strange 1137. and difficulty, are not ſo liable to be ſtolen, and therefore need 


Comm. 1% not to be ſecured by ſo ſevere laws as the other require. 


(7) For an explanation of the principle upon which this diſtinction is founded, vide 4 Comm. 233. 
2 Bac. Abr. 470.— But many of the deſcriptions of property which come within this notion of an 
adherence to the freehold, being thereby placed in a ſituation extremely precarious and unprotectec, 
the legiſlature has from time to time impoſed various penalties upon the ſtealing, injuring, or deſtroy. 
ing ofthem, For an account of which vide appendix the firft, chapter fifty-eight, under the title 
* Offences to property adherent to the freehold.” | 


Sum. 66, 67.- \ Se. 22. Secondly, They ought to have ſome worth in 
Strange 1133. themſelves, and not to derive their whole value from the rela- 
8 tion they bear to ſome other thing, which cannot be ſtolen, 
3 at. 19 as paper or parchment on which are written aſſurances con- 
B. Cor. 155. Cerning lands, or obligations, or covenants, or other ſecuri- 
S. P. C. 25. ties for a debt or other choſe in action. And the reaſon where. 
1 fore there can be no felony in taking away any ſuch thing 
4 Comm. 234. ſeems to be, becauſe, generally ſpeaking, they being of no man- 
ner of uſe to any but the owner, are not ſuppoſed to be fo much in 
danger of being ſtolen, and therefore need not to be provided 
for in ſo ſtrict a manner as thoſe things which are of a known 
price, and every body's money; and for the like reaſon it is 
no felony to take away a villein, or an infant in ward, &c, 


Made perpetual , f But it is now enacted by 2 Geo. 2. e.25. /.3. * That whe- 
by g Geo. 2, ever ſhall ſteal or take by robbery, any exchequer orders or 
Co 18. e tallies, or other orders intitling any other perſon to any 
« annuity or ſhare in any parliamentary fund, or any exche- 
“ quer bills, bank notes, South Sea bonds, Eaſt-India bonds, 
« dividend warrants of the Bank, South Sea company, Eaſt- 
« India company, or any other company, ſociety or corpora- 
e tion; bills of exchange, navy bills or debentures, gold- 
« ſmiths notes for the payment of money, or other bonds or 
„ warrants, bills, or promiſſory notes for the payment of any 
money being the property of any other perſon or of any 
6“ corporation, notwithſtanding any of the ſaid particulars are 
<« termed in law a choſe in action, ſhall be deemed guilty of 
te felony of the ſame nature and in the ſame degree, and with 
or without the benefit of clergy, in the ſame manner as it. 
« would have been, if the offender had ſtolen or taken by 
e robbery, any other goods of like value with the money due 
« on ſuch orders, tallies, bills, bonds, warrants, debentures 
« or notes, or ſecured thereby, and remaining unſatisfied, 
e and ſuch offender ſhall ſuffer ſuch puniſhment as if he had 
& ſtolen other goods of the like value, with the monies due on 
« ſuch orders, tallies, bonds, bills, warrants, debentures or 
“ notes reſpectively, or ſecured thereby, and remaining un- 
« ſatisfied.” 


vide O. B. 1785, IIt is alſo further enacted by 5 Geo. 3. c. 25. , 1). and dy 


No. 253. 7 Geo. 3. c. 50. /. 2. That whoever ſhall rob wy wn 
whi 


Stra. 1136. 
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« hi are ſent or conveyed by the poſt, of any letter, 
00 N way of letters, or ſhall ſteal and take from any 
« ſuch mail, or from any bag of letters ſent or conveyed by 
« the poſt, or from or out of any poſt-office, or houſe or 
« place for the receipt or delivery of letters or packets ſent, 
« or to be ſent by the poſt, any letter or packet, although ſuch 

« robbery, ſtealing, or taking ſhall not appear or be proved 
(to be a taking from the perſon, or upon the king's highway, 
or to be a robbery committed in any dwelling houſe or any 

coach houſe, ſtable, barn, or any out-houſe belonging to a 
« dwelling houſe ; and although it ſhould not appear that any 
« perſons were put in fear by ſuch robbery, ſtealing, or 
« taking, yet ſuch offenders ſhall be deemed guilty of felony, 
« and ſuffer death without the benefit of clergy,” 


$24. 23. Thirdly, They ought not to be things of a baſe 3 
nature, as dogs, cats, bears, foxes, monkeys, ferrets, and 1 Ink. 5 
the like, which, howſoever they may be valued by the owner, 7 Co. 18. 
ſhall never be ſo highly regarded by the law, that for their 3 h. 8. 3 
ſakes a man ſhall die; as he may for ſtealing a hawk, known 5... 209. 
by him to be reclaimed, not only by force of the ſtatute of 2 Comm. 393. 
37 Edw. 3. 19. but alſo at common law, in reſpe& of that * Hale 513. 


very high value which was formerly ſet upon that bird. 


+ But it is recited by the 10 Geo. 3. c. 18. That the prac- 
« tice of ſtealing dogs hath of late years greatly increaſed,” 
and it is therefore enacted, ©* That if any perſon ſhall ſteal 
* any dog or dogs of any kind or fort whatſoever from the 
* owner thereof, or from any perſon entruſted by the owner 
„ therewith, or ſhall knowingly ſell, buy, receive, harbour, 
* keep or detain any ſuch dog or dogs, on conviction by one 
„ witneſs, or on confeſſion, before two juſtices, they ſhall 
* forfeit, for the firſt offence, not exceeding gol. nor leſs 
than 20l. together with the charges previous to and attend- 
ing ſuch conviction; on default to be committed to the 

* houle of correction for not more than twelve, nor leſs than 
„ ſix months, unleſs the _ be ſooner paid,” For the 
ſecond offence, not exceeding 50l. nor leſs than 3ol. and 
from twelve to eighteen months impriſonment, &cœ. One 
Juſtice, on information, may grant a warrant to ſearch, &c. 
and if any ſuch dog, or the ſkin of ſuch dog, be found, the 
pollefſor, if privy, &c. is liable to the penalties aforeſaid. 
On fourteen days notice, and entering into a recognizance, 


perſons aggrieved may appeal to the Quarter Seſſions, but no 
certiorari thall be allowed. (8) 


- (S) Mr, Burn has pointed out ſeveral inaccuracies in this ſtatute, and doubts very much whether 
om the ſpecial wording of it, it is penal to ſteal a bitch, 


chi | 1 Vol. 497. It is alto ſaid, that the 
pericular fort of dog ſtolen muſt ba deſcribes. Adding. P. S. 221. g 


N- a ; ; 
*, 7. 24. As to the fifth particular, viz. How far the goods | 
3 away ought to belong to another. It ſeems agreed, _— As: 329 
dy nat tae taking of 45 


goods Whercof no one had a property at B. Cor. 190. 
e 
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3 the time, cannot be felony; and therefore, That he who takes 

22 Aſſ. 99. away treaſure-trove, or a wreck, (9) waif, or ſtray, before they 
| 1 199+ have been ſeized by the perſons who have 2 right thereto, 
Palt. c 163. is not guilty of felony, and ſhall be only puniſued by 


F. Cor. 265. fine, &c. 
Owen. 20. 


(9) For offences by ſtatute in taking treaſure-trove, or robbing a wreck, vide appendix 2. c. 52, 


(x0) For the Sef. 25. Neither ſhall he who takes a fiſh in a river or 
penalties im- other great water, wherein they are at their natural liberty, 
poſed by Ratute be guilty of felony, as he may be who takes them out of a2 


on ſtealing or 
deſtroying 6h, trunk or pond, &c. (10) 


vide c. 58, appendix the third. Foſt. 366, 1 Hale 511. 


Se. 26. Upon the like ground it ſeems clear, That ; 
man cannot commit felony by taking deer, hares, or conies, 
in a foreſt, chaſe, or warren, or old pigeons being out of the 
| 2 Co. 18. houſe, &c. But it is agreed, That one may commit larceny 
22 Al. 95. in taking ſuch or any other creatures feræ nature, if they be 
— — 44 fit for food, and reduced to tameneſs, and known by him to be 


B. Cor. 92, 155, ſo; and it ſeems the moſt plauſible opinion, That it is felony to 


+> "I ſteal wild pigeons in a dove-houſe ſhut up,or hares or deer (11) 
3 Inſt. 05) 110. in a houſe, or even in a park, incloſed in ſuch a manner that 
13 H. 8. 2. the owner may take them whenever he pleaſes, without the 


(21) For the ot. leaſt danger of their eſcaping, in which caſe they are as much 


fences created by in his power as fiſh in a pond, or young pigeons, or hawks in 
Katute in taking a neſt, &c. in taking of which, for the like reaſon, it ſeems to 
and hates, vide be agreed, that felony may be committed. 
polt. chap. 49 title © offences by hunters,” 


Se. 27. Alſo it ſeems clear, That one may commit 
——_ felony by taking away ſwans marked or pinioned, or thoſe 
7 Co. 17,18. which are unmarked, if they be kept in a pond or private 
—— 8 river; neither do ſee why it is not as much felony to ſteal the 
1 3. eggs of ſuch ſwans or hawks, as it is to ſteal their young 
c.12. it is felony ones, unleſs it be becauſe 11 Hen. 7. c. 17. has appointed: 


to take hawks leſs puniſhment for this offence. 
eggs out of any 


neſts in the king's lands. This is repealed by the general words of 1 Mary, c. 1. 


1 Sec. 28. However, there is no doubt but that the taking 

dainſt cattle, of domeſtick beaſts, as horſes, mares, colts, &c. or of 21 

vide poſt, c. 46, creatures whatſoever, which are domitæ nature, and fit 10! 

| food, as ducks, hens, geeſe, turkeys, peacocks, or their egg 
or young ones, may be felony. 


1 Seft. 29. Alſo it is ſaid, That there may be felony 
290. taking goods the owner whereof is unknown, in which cas 
* 96, the king ſhall have the goods, and the offender ſhall be ib 
3 103. dicted for taking bona ciijuſdam hominis ignoti. And it ſcems, 
Sum. 67. That in ſome caſes the law will rather feign a property, v*'* 


B. 2. c. 23. f. 78. jn ſtrictneſs there is none, than ſuffer an offender to c{c2}** 


An 
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And therefore it is ſaid, That he who takes away the goods of 7 Ed. 4. 20 53. 
a chapel, or abbey, in time of vacation, may be indicted, in 5 1.6.55 
the firſt caſe, for ſtealing bona capella, being in the cuſtody of 22 103. 
ſuch and ſuch; and in the ſecond, for ſtealing bona domus & B. Indict. 33. 
eccleſiæ, &c. and a fartiori, therefore it follows, That he who C. Eliz-145- 179 
ſteals goods belonging to a pariſh-church, may be indicted for I 5 
ſtealing bona parochianorum. And it hath been adjudged, That 12 Co. 113, 

he who takes off a ſhrowd (a) from a dead corpſe, may be in- Palt. c. 103. 


dicted as having ſtolen it from him who was the owner thereof APIS Hale 


when it was put on; for a dead man can have no property. 290. and B Mod, 
249+ that a po- 
perty muſt be 
proved in ſomebody at the trial, or it ſhall be preſumed in the priſoner from his plea, of nat guilty, 
Sed vide O. B. 1785. p · 782. and Appendix firſt, Sect. 13. in notis. 


Secd. 30: And there is a ſpecial caſe wherein it is ſaid, (7 H. 6. 43. 
That a man may commit larceny by taking of things, whereof 1 3 
the abſolute property is in himſelf; as if A. () deliver goods to B. C. Eliz. 536. 
being a taylor or carrier, &c, and afterwards, with an intent to 5 P. O.. 3Init. 
make him anſwer for them, fraudulently and ſecretly take them 5 2 
away; for B. had a ſpecial kind of property in the goods fo . 67. 
delivered to him, in reſpect whereof, if a ſtranger (e) had ſtolen OY 70. O. 
them, he might have been indicted generally as having ſtolen B. 1785. 239 
B's goods, and the injury is altogether as great, and che fraud 


as baſe, where they are taken away by the very owner. 


Sect. 31. As to the ſixth point, viz. of what value the goods 22 Aff. 294 
ſtolen muſt be; if they be but of the value of 12 d. or under, : Hale C. 330. 


the offence can be but petit larceny. 2 — 65% 
2 Roll. 78. Dait. 
e. 101. 2 Inſt. 189. Kely. 68. Sum. 69, 70. 4 Com. 238. 1 Hale 12. 3 Init. 53. 


Sec. 32. Vet if two perſons, or more, together, ſteal goods 8. P. C. 44. 


above the value of twelve pence, every one of them is guilty of —_ as 8 


grand larceny, for each perſon is as much an offender as it he 36. iin. F. L. 
had been alone, 292. 


Sect. 33. Alſo it ſeems the current opinion of all the old 8. F. C. 24. 


books, I hat if one at ſeveral times ſteal ſeveral parcels of goods, LP * 


each under the value of twelve pence, but amounting in the Dat. c. 10t. 
whole to more, /n the ſame perſon, and be found guilty there- , 70» 
of on the fame indictment, he ſhall have judgment of death as 9 
for grand larceny; but this ſeverity is ſeldom practiſed. (12) 


(12) The value of the property ſtolen, muſt not only be, in the whole, of ſuch an amount as the law re» 
quires to conſtitute a capital uffence z buc the ſtealing muſt be to that amount at one and the ſame pale 
ticular time. For the law will not permit things ſtolen at different times, which are, in fact, different 
acts ofſtealing, to be added together; and as no number of petit larcenies will amount to « grand tee 
o no number of grand larcenics will amount to a Capital offence. O. B. 1784. p. 206. 
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py In what caſes ſimple larceny is excluded from the benefit of 
| the clergy will be ſhewn hereafter in the ſecond book, in the 
chapter concerning clergy. (13) 


(13) In horſe-ſtealing, principal and acceſſary, 1 Ed. 4. c. 12. 2 & 3 Ed. 6. c. 33. 31 Eliz. c. 12, In 
- ſealing woollens from the tenters, 22 Car. 2. c. f. 15 Geo. 2. c. 27. or from the loom, 12 Geo. 1. 
c. 34. Linen from the bleachers, 4 Geo. 2. c. 16. 18 Geo. 2. c. 27. but the judge may tranſport for 
+ r4 years. Cattle, 14 Geo. 2. c. 6. 15 Geo. 2. c. 34. On navigable rivers above 40s. 24 Geo. 2, 
c. 45. From veſſels wrecked or in diſtreſs, 12 Ann. c. 18. 26 Geo. 2. . 19, Letters by poft, 
7 Geo. 3. c. 50. Deer, hare, and conies, and fiſh, being armed and diſguiſed, 9 Geo. 1. c. 22. 
Privately from the perſon above 12d. 8 Eliz. c. 4. women. 3 Hen. 7. c. 2. 1 1 c. 9. Secreting, 
embeziling, or deſtroying bank notes, 15 Geo. 2. c. 13. 31 Geo. 2. c. 42. Black lead, 25 Geo, 2. 
c. 10. Naval ſtores, 22 Car. 2. c. To Vide Ante, p · 75 · ſ. 18. Stealing from booth or tent, 
5 and 6 Edw. 6. c. 9. 


Summary 69. Sect. 34. And now we are come to petit larceny, which 

1 Hale 503. . ſeems to agree with grand larceny in all the particulars above. 

mentioned, except only the value of the goods; ſo that 

wherever an offence would amount to grand larceny, if the 

Foſter 73. thing ſtolen were above the value of twelve pence, it is petit 
larceny, if it be but of that value, 'or under. 


OW Se. 35. And if one be indicted for ſtealing goods to tb 
Daft. c. ter, value of ten ſhillings, and the jury find ſpecially that he is guilty 
Crom. 36. but that the goods are worth but ten pence, he ſhall not have 


A xc judgment of death, but only as for petit larceny. 
. . . | » 


B. Cor. 2. 219. $2. 36. It ſeems that all petit larceny is felony, and con- 
3 758. ſequently requires the word f#lonice, in an indictment for it. Yet 
App. 72. 143- it 1s certain, That it is not puniſhed with the loſs of liſe, or 
Summary 70» lands, but only with the forfeiture of goods and chattels, and 


ED nz as 
— 2 a hin whipping, or other corporal puniſhment. 


Vide, alſo, 16 G22. 37. + But it is enacted by 4 Geo. 1. c. 11. 6 Geo. 
$ GIS Ls Co .“ That where any perſon or perſons ſhall be convidt- 
* on 4 edi of grand or petit larceny, &c. who by the law hall be 
24 Geo. 3.c. 56. © intitled to the benefit of clergy, and liable only to the pe- 
— 6 or nalties of burning in the hand or whipping, it ſhall and may 
mee B 2. be lawful for the court before whom they are convicted, ot 
0.33. 135. K. any court held, at the ſame or any other place, with the like 

« authority, if they think fit, to order ſuch offenders to be 


<< tranſported for the ſpace of ſeven years.“ 


N. B. There are no acceſſaries in petit larceny ; therefore if two be indicted, one for privately 
ſtaaling from the perſon a handkerchief to the value of 12d. and another for receiving it, 
p7.1:c:pel be tound guilty value 10d. only, tbe accefſary ought to be diſcharged. Foſter 73. 


* . * 


CHAPTER THE THIRTY-FOURTH. 


Or ROBBERY, 


IX T or complicated larceny is ſuch as hath a farther Pris. p. L. a6. 
Vi degree of guilt in it, as being a taking from the Perſon 
of a man, or from his Houſe. - 


. Larcepy from the perſon of a man either puts him in fear 

and then {A is called robbery z or does not put him in fear, and | 
then it is called barely, Larceny from the perſon, 

'  Ronnexy is a felonious and violent taking away from the n 


—— of another, goods or money to any value, putting him 1 Hale 53. 


In the explication whereof, I ſhall conſider the following par- 
ticulars:—Firſt, What taking away will ſatisfy the word cepit 
in an indictment for this offence. Secondly, What ſhall be 
ſaid to be a taking away from the perſon. Thirdly, What 
kind of taking ſhall be ſaid to be violent. Fourthly, In what 
reſpects robbery differs from other larcenies, . - _ . 


| $e8.1. As to the firſt point, viz. What taking away will Summary 72. 
ſatisfy the word cepit in an indictment for robbery ; it ſeems 44 E+ 3. 14+ 
clear, That he who receives my money by my delivery, either 8. 7 . 
whilſt I am under the terror of his aſſault, or afterwards while S. P. C. 27. 

I think myſelf bound in conſcience to give it to him by an oath Crompton 34+ 
to that purpoſe, which in my fear I was compelled by him to F. Cor. 464. 
take, may in the eye of the law, as properly be ſaid to take it O. B. 2784. 
from me, as he ho actually takes it out of my pocket with ** W 
bis own hands. | wh | 


Sell. 2. Neither can he who has once actually compleated — 
the offence, by taking my goods in ſuch a manner into his poſ- * 
ſeſſion, afterwards purge it by any re- delivery. + The outrage 
offered to the rights of ſociety doth not vary in its nature, be- | 
cauſe ineffeQual in its conſequences (a). Therefore where a (-) Prin. P. L 
robber, having taken a purſe, returned it again, ſaying, „II 
you value your purſe, take it and give me the contents; but 
was ſeized before the money was re- delivered, he was found (3) o. B. 1781. 
guilty (0), for the continuance of the property in the poſſeſ- Ne. r. 
hon of the robber is not required by Jaw (5. 1 


. 3. But he who only attacks me in order to rob me, 
but does not take my goods _ his poſſeſſion, though he go ſo 
| | * of far 


* > 
0 


(0 Page 2.50, 
451. n 


(b) Vide 17 G. 
2. Co &o page = 


8 


1 Hale 532. 
534, $37- 

1 And. 116. 
Purſey's caſe, 
Crom. 34. 

- Dalt. c. 100. 
Summary 72. 
B. 2. e. 29. 


.. 8, 


9. P. | = 27. 


Crom 34+ 35» 


Dalt. c. 100. 
5 Inſt. 69. 
Summary 73. 
1 Hale 533. 
Styles 156. 
Salk. 61 Jo 
Carth. 144. 


B. N. H. 107, 


Strange 1015. 
Dougl1s 197. 
Comyns 8. 


Or ROBBER xX. 
far as to cut off the girdle of my purſe, by reaſon whereof it 
falls to the ground, is not guilty of robbery; but highly puniſh. 
able at the common law by fine and impriſonment, &c, for, 
ſo enormous a breach of the peace.—+ This puniſhment 
however not proving ſufficient to deter offenders, it is made a 
felony by 7 Geo. 2. c. 21. © to aſſault another with an inten- 
« tion to rob him, for which I ſhall refer to Appendix the 
fourteenth (a) And to cruſh the offence in its earlieſt ſtage, it 
is enacted by 23 Geo. i c. 88, that whoever ſhall be appre- 
« hended, and any piſtol, hanger, cutlaſs, bludgeon, or other 
te offenſive weapon ſhall be found upon him, with intent feloni- 
« ouſly to aſſault any perſon, he ſhall be deemed and puniſhed 
« as a rogue and vagabond.“ (5) | ; | 


Bk, I, 


$24. 4. Yet in ſome caſes a man may be ſaid. to rob me, 
where in truth he never actually bad any of my goods in his 
poſſeſſion ; as where I am robbed by ſeveral of one gang, and 
one of them only takes my money, in which caſe, in judg- 
ment of law, every one of the company ſhall be ſaid to take it, 
in reſpe& of that encouragement which-they give to another, 
through the hopes of mutual aſſiſtance in their enterprize: 
Nay though they miſs of the firſt, intended prize, and one of 
them afterwards ride from the reſt and rob a third perſon in 
the ſame highway, without their knowledge, out of their view, 
and then return to them, all are guilty of robbery, for they 
came together with an intent to rob, and to afliſt one another 
in ſo doing. | 


Se. 5. As to the ſecond point, viz. What ſhall be fad 
to be a taking away from the perſon. Not only the taking 
away a horſe from a man whereon he is actually riding, or mo- 
ney out of his pocket, but alſo the taking of any thing from 
him openly and before his face, which is under his immediate 
and perſonal care and protection, may properly enough be ſaid 
to be a taking from the perfon. And therefore he who having 
firſt aſſaulted me takes away my horſe ſtanding by me, or hav- 
ing put me in fear, drives my cattle in my preſence out of my 


| paſture, or takes up purſe which in my fright I caſt into 2 


buſh, or my hat which fell from my head, or robs my ſervant 
of my money before my face, may be indicted as having taken 
ſuch things from my perſon. (1) | 


(i) Fear is the diſtinguiſhing ingredient between robbery and other larcenies, 3 Ind. 68. Therefore 
where a thief clandeſtinely ſtole a purſe ; and, on its being diſcovered in his cuſtody, denounced ven. 
geance againſt the party if he ſpoke of it, and then rode away; it was held to be ſimple larceny only, 
and not robbery ; becauſe the fear, excited by the menaces of the thief, was ſubſequent to the aft 


taking the purſe. 2 Roll. 154+ x Hale 535. So where ſeveral men find another appare 


ntly intoxi- 


cated, and ſwearing he ſhall go home, they drag, abuſe, kick him, and clandeftinely take his 9% 
pey, this is no robbery for no demand is male of money, not any feas excited for the of 


obtainirg it. O. B. 1784. P. 797. 


5 5:8. 
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$28. 6. As to the third point, viz. What kind of taking 
ſhall be ſaid to be violent. Wherever a perſon aſſaults another fle a 
with ſuch circumſtances of terror as put him into fear, and sum. 71, 72. 
cauſes him by reaſon of ſuch fear to part with his money, the 
taking thereof is adjudged robbery, whether there were any 

c ther the perſon aſſaulted deliver- em. 34. 
weapon drawn or not, or whethe perſon be es 
ed his money upon the other's command, or afterwards gave it O. B. 1724. 
him upon his cealing to uſe force, and begging an alms ; for P. 296. 
he was put into fear by his aſſault, and gives him his money. 


to get rid of him. (4) 


(4) But it is not neceſſary that the fact of actual fear ſhould either be laid in the indi ment, or be pro- 
ved upon the trial. It is ſufficient if the offence be charged to be done w.olenter et contra voluntatem, 
And if it appear upon the evidence to have been attended with thete circumitances of violence or 
terror, which in common experience are likely to induce a man ty part with his property againſt his 
conſent, either tor the ſafety of his perſon, or for the preſervation of his character and good name, it 
will amount to a robbery. Foſter 128, 4 Comm. 242. Donally's caſe. O. B. 1778. p. 197. O. B. 
1784. p. 71. 290. 873.—Accordingly, to ſnatch a baſcet of linen ſuddenly from the head of another. 
O. B. 1782. No. 483. ſed wide contra. O. B. 1784. p. 71. or to pull an caring from the ear of 
2 lady; O. B. 1134. No. 662. or if an officer feloniouſly take money from a prifoner not to 
take her to goal, under colour of authority, &c. O. B. 1784. p. 295. Ray. 297+ Dalt. 489. 
without in either caſe having made any expreſs demand, have been ruled ſutticient as of violence to 
conſtitute the crime of robbery. Prin. P. L. 236.-— And to obt in property, by threatening to ac- 
cuſe another of having been guilty of an unnatural crime, has been held upon the ſolemn opinion of 
all the judges, to be an act ſufficient to raiſe,. in the mind of the party menaced, ſuch a terror and 
apprehenſion of miſchief as to conſtitute the ottence by putting iu fear 3 O. B. 1784. p. 266. O. B. 
1786. p. 542. for the law in odium ſpoliatoris will prezurne fear where there appears to be fo ju a 
ground for it. Foſter 129. Prin. F. L. 287. Ante. Sect. 1. 


* - 


Set. 7. And ſome have gone ſo far as to hold, That 
if a man, meeting another going with his goods to market in 
order to ſell them, compel him to ſell them to him againſt his 
will, he is guilty of robbery, though he give for them more Crom. 34,38. 
than they are worth: But perhaps this opinion is too ſevere, Dalt. e. 100. 
becauſe the grievance to the party ſeems rather to proceed 
from the perverſeneſs of his humour, than from any real 
injury done to him; and there ſeems to be no ſuch enormity 


in the intention of the wrong-doer, as is implied in the notion 
of felony. 


Sell. 8. However it is certain, That the claim of property, 1 Hale 50g, 


in the thing taken away, wichout any colour, is no manner of Summary 62. 
excuſe, 


Se, 9. As to the fourth point, viz. In what reſpects rob- 5 5p. e. 270 
dery differs from other larcenies. Firſt, No other larceny Crom. 33. 
{hall have judgment of death, unleſs the thing ſtolen be above = equi; A 
the value of twelve pence; but robbery ſhall haveſuch judgment, 7 
how ſmall ſocver the value may be of the thing taken away. 


Se. 10. Secondly, Other larcenies whether from the er 
perſon or not, ſhall not be ſuppoſed to be done with violence & e. 
or terror, but robbery is always laid as done on an aflault with 

violence, and putting the party in fear, (a) which is properly thus eV 
3 expreſled Sect. fo 


Or LARCENY From THE PERSON. Bk. r. 


expreſſed in an indictment, a perſona J. S. violenter, & felonice 
cepit & aſportavit in magnum prœdicti J. S. terrorem. 


$22. 11. Thirdly, But they all agree in this, That the 
offenders had the benefit of the clergy at the common law, 
But many of them are at this day excluded in many caſes by 
ſtatute ; for which ſee the chapter in the ſecond book con- 


cerning clergy. (5) 


(5) Pincipals and acceſſaries before the fact, in this ſpecies of larceny, are debarred of clergy by 
23 Hen. 8. c. 1. and acceſſaries after, by 4 Phil. & M. c. 4. if committed in or near about 
the highways. Moor, 16. 1 Hale, 535. But by 3 & 4 Will. & M. c. 9. it is ouſted of 
clergy generally, 4 Comm. 243. The words of the 23 Hen. 8. however, are purſued 
in indictments for this offence. By 4 Will. & Mar. c. 8. a reward of gol. is given on 
conviction of any robbery, committed in or upon any highway, paſſage, field, or open place: 
And by 6 Geo. 1. c. 23. . 8. the ſtreets of London, Weſtminſter, and other places, are deemed 
highways within the meaning of 4 Will. & Mar. c. 8.—For the reward of ten pounds and proceed. 
ings againtt the hundred, ſee 8 Geo. 2. C. 16. 22 Geo. 2. c. 24» 


CHAPTER TE THIN. 


Or LARCENY From THE PERSON. 
pyer, 224. 1222 from the perſon of a man without put- 


2 Roll. 154. ting him in fear, is either done privily without his 
_ 50 knowledge, (in which caſe it is excluded from the benefit 
Raym. 23. of the clergy by 8 Eliz. c. 4.) or openly and avowedly 
276. before his face; as if one take off my hat from my head, 


and run away with it, or come into my ſhop and cheapen goods, 
and run away with them without paying for them, which iz 
agreed not to be robbery, and as it ſeems, is more properly 
indictable as a treſpaſs than felony, unleſs the offender were 
either unknown, or immediately fled the country if he 
were known; otherwiſe I have a remedy againſt him in the 
ordinary courſe of civil juſtice; and it ſeems rigorous to make 
ſuch offences capita], which probably may ſufficiently be pro- 
vided againſt by more gentle methods, (1) 


(1) The cfe in Dyer 224. was an inditment quod wi et armis apud B. in via regia ibiden 
40 f. in pecuniis numerat, &c. and the judgment was, that it is not robbery if the perſon 1s 
not put in fear as by aſſault and wielence.—The caſe in Roll's Reports is where the fear was 
cxcited ſubſequent to the taking, and therefore only larceny. The caſe in Raymond, of running 
away with goods, after having obtained the delivery, upon pretence of purchaſing them, is exprel'y 
decided to be felony. And Dalton from Crompton only ſays the tortious taking of another $ 
goods without à title ſo to do, is but a treſpaſs. Theſe references therefore by no means 
prove that the offences mentioned are not felonies, if committed with a felonious intent,— 
Vide Hale's Summary, 73, 74, 75+ Kely. 43, 70. 1 Sid. 254» ; 


| Set. 2. However it is certain, That all open larcenies 
from the perſon are within the benefit of the clergy, except 
ſuch as are committed in a dwelling-houſe, &c. to the value 
of forty ſhillings, from which it is taken away by 12 Ann. c. 7: 
3 Seth. 3. 
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Sell. Alſo a private larceny from the perſon ſhall have 1 Hale 529. 
the nf x of the clergy, unleſs it be laid in the indictment as 
done clam and ſecrete, &c. in exact purſuance of the words of 


8 Eliz. c. 4- 


$:2. 4. And no ſuch larceny ſhall have judgment of death? 8 | 
| but only as of petit larceny, if the jury find the offender guilty Prin. L. L. 292 
under the value of twelve pence ; for the ſtatute does not alter 2 Hale 366. 

| the nature of the offence, or make that capital which was not Foiter 73. 

| ſo before, but only leaves the offender to the judgment of the 


common law. 


CHAPTER THE THIRTY-SIXTH. 


Or LARCENY FROM THE HOUSE, 


HE other branch of complicated larceny, is that which is Summary 76. 
from the habitation of a man, which though it ſeem to ee 784. No. 
. . 33. K p. 1217s 
have a higher degree of guilt than ſimple larceny, yet I do not 4 Comm. 240. 
find it diſtinguiſhed from it by the common law, either as to the Prin. F. L. 289. 
circumſtances above mentioned, which are requiſite to conſti- 


tute the offence, or as to the puniſhment. 


However it is at this day excluded from the benefit of the Bar. Obſ. 375. 
clergy in many caſes by ſeveral acts of parliament, which I ſhall 
particularly conſider in the ſecond book in the chapter concern» 


ing clergy. (1) 


(i) Firſt, In all larcenies abeve the value of twelwe-pence committed iſt, in a church or chapel, 
with or without violence, or breaking the ſame, by 23 Hen, 8. c. 1. 25 Hen, 8, c. 3. 1 Edw. 
6. c. 12. 5 & 6 Edw. 6. c. 9. & 10. 2d, In a booth or tent in a market or fair, in the 
day time or in the night, by violence, or breaking the ſame, the owner or ſome of his family be- 
ing therein, 5 & 6 Edw. 6. c. 9,——3d. In x dwelling-houſe by day, by breaking the ſame, any 
perſon being therein, 3 & 4 Will. & Mar. c. 9. 4th. In a dwelling-houte by day 
without breaking the ſame, any perſon being therein and put in fear, 3&4 Will. & Mar. . 
9.—— 8th. In a dwelling-houſe by night, without breaking the ſame, the owner or ſome of 
his family being therein, and put in fear, 23 Hen. 8. c. 1. Secondly, In all larcenies 
tu the value of five ſhillings, committed, 1ſt. By breaking any dwelling-houſe, or any out- houſe 
ſhop, vr ware -houle thereunto belonging, in the day time, although no perſon be therein 20 
Eli. c. 15, Hale 508. and 522. Kely. 31. O. B. 1735. p. 312. $27,——2d. By dealing 
privately in any ſhop, ware-houſe, coach-houſe, or ſtable, by day or by night; though the ſame 
be not broke open, and though nov perſon be therein, 10 & 11 Will. 3. c. 23. (Fott, 78. Barr, 
379). Lattly, In all larceaies to ce 4 4/ue of forty ſhillings, from a dwelling houſe or 


ite vut-houſes without breaking in, and whether any perlen be therein or no. 12 Ann. . 7. 


L 4 CHA P. 


CHAPTER THE THIRTY-SEVENTH, 


O x PIRACY; 


O what has been ſaid concerning ſuch larcenies as are 

felonies by the common law, it may not be improper 

to add ſomewhat concerning piracy (1) and depredation at 
ſea, which is a capital offence by the civil law. | 


(1) The king of England hath not only an empire and ſovereignty over the Britiſh ſeas for 
the puniſhment of piracy, but, in concurrence with other princes and ſtates, an undoubted juriſdic. 
tion and power in the moſt remote parts of the world. If any perſon, therefore, native or 
foreigner, Chriſtian or Infidel, Turk or Pagan, with whoſe country we are in amity, trade, 
ar correſbondence, ſhall be robbed or ſpoiled in tho narrow or other ſeas, whether the Me. 
ditertanean, Atlantic, Southern, or any branches thereof, either on this or the other fide of 


the Line, it js piracy within the limits and cognizance of the Admiralty Seſfions. Sir. Ch. 
. Hodge's Charge; Old Bailey. 8 W.II. 3. 


3 Sec. 2. It is ſaid, That before 25 Edw. 3. this offence 
» Hale 369. was puniſhed at common law as petit treaſon, if committed by 
S. P.C.10. a ſubject, and as felony, if committed by a foreigner : How- 
23238 —4 ever it ſeems agreed, that after that ſtatute by which all trea- 
J ln. 112. ſon is confined to the particulars therein ſet down, it was cog- 


nizable only by the civil law. 


$ St. Tr. 3. Se. 3. But this proving very inconvenient, becauſe by that 
Mod. 67. 76. Jaw no offender ſhall have judgment of death, without his own 
4 Comm. 71. confeſſion, or direct proof by eye- witneſſes, it was enacted by 

28 Hen. 8. c. 15. That all felonies and robberies, &c. 

upon the ſea, or in any haven, river, creek, or place, where 
the admiral or admirals have or pretend to have power, 
* authority or juriſdiction, ſhall be inquired, tried, heard, deter- 
% mined and judged in ſuch thires and places in the realm, 
as ſhall be limited by the king's commiſſion or commiſſions 
„ to be directed for the ſame, in like form and condition, 
« as if any ſuch offence or offences had been committed or 
“ done in. or upon the land; and ſuch commiſſions ſhall 
© be had under the king's Great Seal, directed to the 
“ admiral or admirals, or to his or their lieutenant, de- 
« puty and deputies, and to three or four ſuch other ſub- 
6 {tantial. perſons, as ſhall be named or appointed by the 
“ lord chancellor of England for the time being, from 
6 time to time and as oft as need ſhall require, to hear and 
« determine ſuch offences, after the common courſe of the 
c laws of this land uſed for felonies and robberies, &c. 
* done and committed upon the land within this realm.” 


Seft. 4. And it is further enacted by the ſaid ſtatute, 


6 That if any perſon or perſons happen to be indicted for 
2 6 66 any 


cc 
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« any ſuch offence done, or hereafter to be done, upon the 
tc ſeas, or in any other place above limited, that then ſuch 
« order, proceſs, judgment and execution, ſhall be uſed, had, 
&« done and made, to and againſt every ſuch perſon and 
« perſons ſo being indifted, as againſt felons, &c. for any felony, 
« Kc. upon the land, by the laws of the land is accuſtomed,”, 


5. And it is farther enacted by the ſaid ſtatute, 
6 Tha Fuch as ſhall be convict of any ſuch offence by — 
« verdict, confeſſion, or proceſs by authority of any ſuch — book, 2 
„ commiſſion, ſhall have and ſuffer ſuch pains of death, Moor v . 370.4 
4e Jofſes of lands, goods, and chattels, as if they had been 
« attainted and convicted of ſuch offence done upon the land, 
« and alſo that they ſhall be excluded from the benefit of the 


« clergy.” | 


$:. 6. In the expoſition of this act it has been holden, 3 Int. 112, 
Firſt, That it does not alter the nature of the offence ſo gummary 77. 
as to make that which was before a felony 22 by the c. C. C. 508. 
eivil law, now become a felony by the common law; for | : 
the offence muſt till be alledged as done upon the ſea, 
and is no way cognizable by the common law, but only 
by virtue of this ſtatute, which, by ordaining that in ſome 
reſpects it ſhall have the like trial and puniſhment, as are 
uſed for felony at common law, ſhall not be carried ſo far 
as to make it alſo agree with it in other particulars which are 
not mentioned. And from hence it follows, That this offence | 
remains as before of a ſpecial nature, and that, it ſhall not be Moor 756. 
included in a general pardon of all felonies which, as it was, r — 
before this ſtatute, to be expounded of no felonies, which are 


ſuch only by the civil law, ſhall continue ſtill to have the ſame 
conſtruction. ' 


Sea. 1 From the ſame ground alſo it follows, That no 

perſons ſhall, in reſpect of this ſtatute, be conſtrued to be, , 18. 218. 
or puniſhed as, acceſſaries to piracies before or after, as Sum. 77. 215. 
they might have been if Hen made a felony by the ſtatute, 

whereby all thoſe would incidently have been made acceſ- 

{aries in the like caſes, in which they would have been acceſ- 

{aries to a felony at common law, And from hence it follows, 

That acceſſaries to piracy, being neither expreſly named in Yelv. 134, 135. 
the ſtatute, nor by conſtruction included in it, remain as 

they were before, and were triable by the civil law, if their 

offence were committed on the ſea, but if on the land, by no 

law until 11 & 12 Will. 3. c. 7. for 2 & 3 Edw. 6. c. 24- 

which provides againſt acceſſaries in one county to a felony in 

another, extends not to acceſſaries to an offence committed 

ia no county, but on the ſea ; but by the ſaid ſtatute of 11 


& 12 


154 Or PIRACY. 


Bk. 1. 


& 12 Will. they are triable in like manner as the principals 


are by the ſtatute of 28 Hen. 8. | 
Sec. 8, From the ſame ground alſo it follows, That an 


. attainder for this offence corrupts not the blood, inaſmuch 
Summary 77. as the ſtatute only ſays that the offender ſnall ſuffer ſuch pains 
B. 2. 0% 23. of death, &c. as if he were attainted of a felony at common 


ſ. 12. 


law; but ſays not that the blood ſhall be corrupted, &c. (2) 
(2) If the indictment be vi e, armis et felonice, &c. as a robbery at common law, the blood 


may be corrupted ; for piracy upon the ftatute is robbery, and offenders have been ſo indifted ' 
in the King's Bench, and on conviction, executed. But if the indictment be piratice _ | 
nction 


davit in the ſtyle of the civil law, the attainder corrupts not the blood. And this diſti 
will reconcile the paſſages upon this ſubject in 3 Inſt, c. 49+ and Co. Lit. ſ. 745. Vide 1 Hale 
. 355» 55 ; 


3 Inſt. 114. 
— 2 5 ing mute on an arraignment by force of this ſtatute, ſhall have 


judgment of pain fort & dure; for the words of the ſtatute 


- $28. 9. Vet it has been reſolved, That an offender ftand. 


3 Inſt. 112. 


S. P. C. 114. 


are, * That a commiſſion ſhall be directed, &c. to hear and 


« determine ſuch offences after the common courſe of the laws . 


e of the land, &c.“ f But by 12 Geo. 3. c. 20. Standing 
« mute in piracy amounts to a conviction, and the court 
« ſhall award the ſame judgment as on a conviction by ver- 
dict or confeſſion,” | 


Sect. 10. Secondly, It has been holden, That the indict- 
ment for this offence muſt alledge the fact to be done upon the 
ſea, and muſt have both the words felonice and piratice: And 


x Roll. 275. that no offence is puniſhable by virtue of this act as piracy, 
| which would not have been felony if done on the land, and 
conſequently that the taking of an enemy's ſhip by an enemy, is 
not within the ſtatute. | 

Sea. 11. Thirdly, It is agreed, That this ſtatute extends 
— not to offences done in creeks or ports within the body of a 
$5475" county, becauſe they are, and always were, cognizable by 

mary 77. * Y ys = 
3 Inſt. 113. the common law. + But it was doubted whether this ſtatute of 
28 Hen. 8. had not taken away the trial of theſe offences be- 
fore the admiral or his lieutenant or commiſlary, which had oc- 
— — a total diſuſe of ſuch manner of trial to the encourage- 
ment of pirates, who could not be tried by this ſtatute unleſs 

brought to England, at a great trouble and expence. 
And made per- Secf. 12. It is enacted therefore by 11 & 12 Will. 3.c. 7- 
1 which was continued by 1 Geo. f. c. 25. for five years, and 


from thence to the end of the next ſeſſions of parliament, 
„That all piracies, felonies and robberies committed in or 
« upon the ſea, or in any place where the admiral has 
« juriſdiction, may be tried and determined at ſea or upon the 
land, in any of his majeſty's iſlands, or plantations, &c. 
&« to be appointed by the king's commiſſion under the = 

cc als 
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ce Seal, or the'ſeal of the Admiralty, direQed to any of the 
« admirals, &c. and ſuch perſons and officers by name, or for 
« the time being, as his majeſty ſhall think fit, who ſhall have 
“ power jointly or ſeverally, by warrant under hand and 
& ſeal of any of them, to commit any perſon againſt whom 
& information of any ſuch offences ſhall be given upon oath, 
( and to call a court of Admiralty; which ſhall conſiſt of 
. {even perſons at the leaſt, and ſhall proceed in the trial 
„ of the ſaid offenders, according to ſuch directions as are 
«& ſet forth at large in the ſaid ſtatute.” | 


Sed. 13. And it is further enacted by the ſaid ſtatute, 
par. 8. That if any of his majeſty's natural born ſub- 
&« jects or denizens of this kingdom, ſhall commit any _ 
« or robbery, or any act of hoſtility, againſt other his majeſ- 
« ty's ſubjects upon the ſea, under colour of any commiſſion 
« from any foreign prince or ſtate, or pretence of authority 
« from any perſon whatſoever, ſuch offender and offenders, 
« and every of them, ſhall be deemed, adjudged, and taken 
« to be pirates, felons and robbers; and they and every 
& of them, being duly convicted thereof according to this act, 
&« or the aforeſaid ſtatute of king Henry the Eighth, ſhall have 
« and ſuffer ſuch pains of death, loſs of lands, goods and chat- 
tels, as pirates, felons and robbers upon the ſeas ought to 
« have and ſuffer,” 


Seel. 14. And it is farther enacted by the ſaid ſtatute, A captain doubly 
„ That if any commander or maſter of any ſhip, or any ſea- inſured his hip 
« man or mariner, ſhall in any place where the admiral hath — —_ 
« juriſdiction, betray his truſt and turn pirate, enemy or rebel, cargo on ſhore, 
* and piratically and feloniouſly run away with his or their procured the veſ- 
* ſhip or ſhips, or any barge, boat, ordinance, ammunition, 5 
goods or merchandizes, or yield them up voluntarily to any This is no piracy, 
„ pirate, or bring any ſeducing meſſage from any pirate, o reiten of the 
| * enemy or rebel, or conſult, combine, or confederate with, — lo the of. 
| or attempt or endeavour to corrupt, any commander, maſ- fender by his 
ter, officer or mariner to yield up or run away with pn. "ogy 

* any ſhip, goods or merchandize, or turn pirate, or go EY 4 
over to pirates, or if any perſon ſhall lay violent han 
on his commander, whereby to hinder him from fighting 
in defence of his ſhip and goods committed to his truſt, or 
* that ſhall confine his maſter, or wake or endeavour to make 
*% revolt in his ſhip, ſhall be adjudged to be a pirate, felon 
and robber ; and being convicted thereof, according to the 
| direction of this act, ſhall have and ſuffer pains of 

death, loſs of lands, goods and chattels, as pirates, felons 


and robbers upon the ſeas ought to have and ſuffer,” 


Seat. 15. 


= Or P. IR A C . Ati 


Seck. 15. And it is farther enacted by the ſaid ſtatute, 
e That all and every perſon and perſons whatſoever, who 
„ ſhall either on the land or upon the ſeas, wittingly or 
«knowingly ſet forth any pirate, or aid and aſſiſt, or main. 
« tain, procure, command, counſel, or adviſe any perſon 
e or. perſons whatſoever, to do or commit any piracies or 
e robberies upon the ſeas; and ſuch perſon or perſons ſhall 
« thereupon do or commit any ſuch piracy or robbery, then 
<« all and every ſuch perſon or perſons whatſoever, fo as afore- 
« ſaid, ſetting forth any pirate, or aiding or aſſiſting, main. 
« taining, procuring, commanding, counſelling or adviſing 
the ſame, either on the land or upon the ſea, ſhall be adjud- 
« ped to be acceſlary to ſuch piracy and robbery done and 
« committed: And further, That after any piracy or robbery 
<« is or ſhall be committed by any pirate or robber whatever, 
every perſon or perſons, who, knowing that ſuch pirate or 
„ robber has done or committed ſuch piracy and robbery, 
« ſhall on the land or upon the ſea receive, entertain, or con- 
« ceal any ſuch pirate or robber, or receive or take into his 
« cuſtody, any ſhip, veſſel, goods, or chattels, which have 
« been by any ſuch pirate or robber piratically and felo- 
« niouſly taken, ſhall be by this ſtatute likewiſe adjudged 
« to be acceſſary to ſuch piracy and robbery: And that all 
« ſuch acceflaries to ſuch piracies and robberies, ſhall be 
« enquired of, tried, heard, determined and adjudged accor. 
ding to the common courſe of the law, according to the 
« ſaid ſtatute of 28 Hen. 8. as the principals of ſuch piracies 
« and robberies may be, and no otherwiſe ; and being there- 
« upon attainted ſhall ſuffer ſuch pains of death, loſs of lands, 
« goods and chattels, and in like manner as the principals 
« of ſuch piracies, iobberies and felonies, ought to ſuffer ac- 
« cording to the ſaid ſtatute of Hen. 8. which is declared to 
« be in full force; any thing in this laſt act to the contrary 
% notwithſtanding.” 


Sea. 16. Aad by 4 Geo. 1. c. 11. f. 7. © All perſons 
% who ſhall commit any offence for which they ought to be 
« adjudged pirates, felons or robbers, by 11 & 12 Will. 3. 
« may be tried and judged for every ſuch offence, according 
« to the form of 28 Hen. 8. and ſhall be excluded from their 
« clergy.” | 


+ Sea. 17. And it is alſo enacted by 8. Geo. 1. c. 24. 
made perpetual by 2 Geo. 2. c. 28. That if any com- 
« mander or maſter of any ſhip or veſſel, or any other perſon, 
« ſhall any wiſe trade with any pirate by truck, barter, ex- 
e change, or in any other manner; or ſhall furniſh any pirate, 


« felon, or robber upon the ſeas with any ammunition, * 
; viſion 


« yifion or ſtores of any kind; or ſhall fit out any ſhip or 
«veſſel knowingly, and with a deſign to trade with, or ſupply, 
« or correſpond with any pirate, felon, or robber upon the ſeas z 
« or if any perſon or perſons ſhall any ways conſult, cambine, 
&« confederate, or correſpond with any pirate, felon or robber 
« upon the ſeas, knowing him to be guilty of ſuch piracy, 
« felony or robbery, ſuch offenders ſhall, in every of the ſaid 
« caſes, be deemed guilty of piracy, felony and robbery, and 
tc may be tried, &c. according to the proviſions of the 28 
40 Hen. 8. C. 15 and the 11 and 12 Will. 3 C. 91." IT 


+ 8:2. 18. And it is further enacted by the ſaid ſtatute, 


" 


«© That in caſe any perſon or perſons, 8 mY ſhip 
«© or veſſel whatſoever, upon meeting any merchant ſhip or 
<< veſſel on the high ſeas, or in any port, haven, or creek hat- 
« ſoever, ſhall forcibly board or enter into ſuch ſhip and veſle!, 
“ and, tho' they do not ſeige and carry off ſuch ſhip or 
« veſlel, ſhall throw over board or deſtroy any, part of the 
t“ goods or merchandizes belonging to ſuch ſhip or veſſel, 
the perſon or perſons who ſhall be guilty thereof, ſhall in 
e all reſpects be deemed and puniſhed as pirates as aforeſaid.” 


+ $2. 19. And it is further enacted by par. 2. That 
« every ſhip or veſſel, which ſhall be fitted out with a deſign 
© to trade with, or ſupply, or correſpond with any pirate; and 
&« all and every goods and merchandige put on board the ſame = 
« for any purpoſe or intent as aforeſaid, ſhall be, þſo facto, Ne 
« forfeited, one moiety to the king, the other to the informer, | 


ho may ſue for, and recover the ſame in the Court of 
« Admiralty,” ; | 


+ Se. 20. And by par. 3. All perſons who are made ac- 
* ceſlaries by the 11 and 12 Will. 3. c. 5. ſhall be deemed and 
* taken to be principal pirates, felons, and robbers, and ſhall 
© be proceeded againſt accordingly.” And alſo, by par. 4. 
* That all and every offender or offenders convicted of any 
< piracy, felony or robbery by virtue of this act, ſhall be ex- 
* cluded from the benefit of. clergy. Alſo ſeamen maimed in 
* fight againſt pirates ſhall receive the rewards in the 23 
„Car. 2. c. 11. and be admitted into Greenwich hoſpital. 
And maſters or ſeamen not defending themſelves againſt 
pirates, or who ſhall utter any diſcouraging words, ſhall, 
* if the ſhip be taken, forfeit their wages to the owners, and 
* ſuffer ſix months impriſonment.” | 


The adherence 


F t Sea, 21. Alſo it is enacted by 18 Geo. 2. C. 30. hs That to the king's Co 
all perſons, being natural born, ſubjects or denizens of his demie was 


: . a 1: thought to make 
majeſty, who during any wars have committed any hoſtili- —— 


« $; . . 
ues upon the ſea, or in any haven, river, creek, or place, treaſon. This 
| OR « where ſtarute was made 
therefore to re- 
move the doubts 


renner. 


c Whete the admiral or admirals have power, authority, ot 
* juriſdiction, againſt his majeſty's ſubjects by virtue or under 


« colour of any commiſſion from any his majeſty's enemies 
6 upon the ſea, or any the places where the admiral hath 


„ juriſdiction as aforeſaid, may be tried as pirates, felons, and 
' << robbers in the ſaid Court of Admiralty, on ſhip board, or 
upon the land, in the ſame manner as perſons guilty of 


ce piracy, felony, and robbery are directed to be tried; and on 
<« conviction ſhall ſuffer as any other pirates, &c. ought by 
« virtue of the 11 and 12 Will. 3. c. 7. or any other act, 
<« provided that any perſon who ſhall! be tried and acquitted, 


Vor convicted according to this act for any of the ſaid crimes, 


By 22 Geo. Jo 
e. 25. all con- 
tracts for ran- 

ſoming any pri- 
vate veſſel, &c. 
captured by the 
King's enemies 

are void, and the 
offender liable to 
a penalty of cool, 

ood's Inſt. 


369, 473+ 


<« ſhall not be liable to be proſecuted for the ſame crime or 
fact, as high treaſon, But this act ſhall not prevent any per- 
“ ſons who ſhall not be tried according to it, from being tried 
« for high treaſon, by 28 Hen, 8. c. 5.” 


+ $2. 22. And it is further enacted by 32 Geo. 2. c. 25. 
ſ. 12. That in caſe any commander of any private ſhip of 
« war, duly commiſſioned according to the directions of this 
act, or 1. 29 Geo. 2. c. 34, ſhall agree with the com- 
* mander or other perſon of, or belonging to any neutral or 
other ſhip or ſhips, veſſel or veſſels, except thoſe of his 
“ majeſty's deglared enemies, for the ranſom of any ſuch 
< neutral or other ſhip, &c. or the reſpective cargo or cargoes 
e thereof, or any part thereof, after the ſame ſhall have been 
“taken as prize, and ſhall, in purſuance of any ſuch agree- 
“ ment or agreements, actually quit, ſet at liberty, or dil- 
charge any ſuch prize or prizes, inſtead of bringing the 
„ ſame into ſome port or ports belonging to his majeſty's 
« dominions, every ſuch offender ſhall! be deemed guilty of 
< piracy, felony and robbery, and on conviction (in the manner 
<« as the act deſcribes) ſhall ſuffer ſuch pains of death, &c. a 


© pirates, felons, and robbers upon the ſeas ought to ſuffer | 


according to the laws now in being. But it is provided, 


< that the commander of any private ſhip of war, upon the 


capture of any neutral veſſel, which by any law or treaty ſbl 
& be liable only to the forfeiture of — contraband goods as ſpall b 
<« on board thereof, may receive ſuch goods, in caſe the com- 
© mander is willing to deliver them, and thereupon quit, ſet 


© at liberty, or diſcharge ſuch neutral ſhip or veſlel.” 


+ Sec. 23. And for the more ſpeedy bringing of offenders 
to juſtice, and to prevent the inconveniencies occaſioned b) 
want of frequently holding a ſeſſion of admiralty for the tria of 
offences committed on the high ſeas, it is further enacted, b 
30 Geo. 2. c. 25. ſ. 20. *© That a ſeſſion of oyer and termine! 
and gaol delivery, for the trial of offences committed upon 
« the high ſeas, within the juriſdiction of the admiralty of 

| 66 England, 


Guy. < Or P Der. 5130 


04 ſhall be held twice at the leaſt in every year, that is 
e 2 the ſeveral months of March and Gabber in each 4 Comm. 263. 
« year, at Juſtice Hall in the Old Bailey, London; except at 
« {uch times as the ſeſſions of oyer and terminer and gaol de- 
« livery for the city of London and county of Middleſex ſhall 
« be appointed to be there held; or in ſuch other places 
« within England as the lord high admiral] of Great Britain, or 
« the commiſſioners for executing the office, or any three or 
« more of them ſhall, in writing under their hands, directed to 
« the judge of the court of admiralty for the time being, ap- 


2 3”, 


cc point. 8 


$28. 24. Any one of the commiſſioners named in the „ „„ 
Ry om * terminer for trying the offences afore- — — I. 
ſaid, and alſo any juſtice of the peace may take informations, fore recited {ta- 
upon oath, touching any piracy, felony, or robbery com- we. 
mitted as before recited, and, by warrant under hang and ſeal, 
cauſe the offender to be apprehended and committed to the 
county gaol, and ſhall bind over all perſons whom they ſhall 
reſpectively judge neceſſary to appear, proſecute, and give | 
evidence againſt the ſaid offender at the then next admiralty por the form of 
ſeſſions, which information and recognizance ſhall be tranſ- an inditment in 
mitted to the regiſter to be laid before the court, and the Ro - 
marſhal, his deputy, all ſheriffs, and other officers whatſoever Bal 
for keeping of the peace, &c. are enjoined diligently to obey 
and execute the precepts and orders of the court, 


. ES. Ares. Dh 


* 


» © 9 


* 7” 


CHAPTER THE THIRTY-EIGHT. 


Or BURGLARY. 


ND now we are come to offences againſt the habitation of 8 


a man, which are of two kinds, vix. Burglary and Arſon. 264. 
b | Pul 
Burglary is a felony at the common law, in breaking and Staus. ”. 


entering the manſion-houſe of another, or, as ſome ſay, the pft 549: 


walls, or gates of a walled town, in the night, to the intent to Cicero pro. dom. 

commit fome felony within the ſame, whether the felonious in- <- _. 

tent be executed or not. | Wes. At. 
Sax. 275. 

Spelman tit. H 6 : 

"gy, A 79+ 2 Hale 360. 22 Aſſ. 39, 95. B. Cor. 93. 3 laſt. 64. 


178,185, 


For the better underſtanding whereof, I ſhall conſider the 
ollowing particulars : Firſt, What ſhall be accounted night- 
time for this purpoſe. Secondly, Whether there muſt be both 
an 


Or B UR G L AR V. Bk. 1. 


an actual entry and breaking, Thirdly, What breaking is 
ſufficient. Fourthly, What entry. Fifthly, In what place 
this offence may be committed. Sixthly, What degree of 
guilt is required in the principal intention. W 1 


Se. 2. As to the firſt point, viz. What ſhall be account. 
ed night-time for this purpoſe ; there are ſome opinions, That 
burglary may be committed at any time after ſun-ſet, and be- 
Dalt. e. 151. fore ſun-rifing ;' but it ſeems the much better opinion, That 
S.P.C. 3% the word noztanter, which is preciſely neceſſary in every indi4- 
. 53- ment for this offence, cannot be ſatisfied in a legal ſenſe, if i 
Crom. 32. 33» appear upon the evidence, that there was ſo much day-light at 
Co. 6. 34+ the time, that a man's countenance might be diſcerned 
ummary 79 9 
* Hale 550. i thereby. e ' 4 a 19 ' 5 
Roll. 524. nie Es 3 248 10 
Moor 660. Crd. liz, 383. 9 Co. 66. 4 Comm. 224. 


82. 3. As to che fecond point, viz. Whether there mu 
be both an entry and breaking. Notwithſtanding ſome looſe 
opinions to'the contrary, there ſeems to be no good cauſe to 


Dyer 99- doubt, but that both are requited to compleat this offence ; for 
* 8 „the words, Vregit and intravit, being both of them | vary, ne- 
I mmary 86, ceſſary in the indictment, both muſt be ſatisfied : And a fir 
Summary yy 70 
ere 


1 Hale 551, 5552 re there can be no burglary, where there is neither of 
Se. Dat. c. them; as if ona bare aſſault upon a houſe the owner fling out 
151. his money. | 


Crom. 31 2 * 
Dallifon 22. Pult. 138. Foſter 108. O. B. 1785. p. 216. 


J Inſt, 64. Sef. 4. As to the third point, viz. What breaking is 
- . ſufficient. It ſeems agreed, That ſuch a breaking as is implied 


51, 552, 555. by law in every unlawful entry on the poſſeſſion of another, 
Bait. 34- 33+ whether it lie open or be incloſed, and will maintain a com- 
| Kelynge 3. mon indictment, or action of treſpafs query clauſum fregit, wil 
| Hutton 20. not ſatisfy the words felonice & burglariter fregit, except 
= 3 225. ſome ſpecial caſes, in which it is accompanied with ſuch cit. 
2 Hale 558. cumſtances as make it as. heinous as an actual breaking, 
1And. 114.115. And from hence it follows, That if one enter into a houſe by 
— a door which he finds open, or through a hole which was made 
Foſter 1079. there before, and ſteal goods, &c, or draw any thing out of 3 
O. B. 1784-p- houſe through a door or window which were open before, 
"a or enter into a houſe by the doors open in the day«tim?, and 

lie there till night, and then rob and goaway, without breakitg 
any part of the houſe, he is not guilty of by it is 
certain, That he would have been guilty thereof if he hid 
opened the window, or unlocked the door, or broke a bot 
in the wall, and then had entered, &c. or if having enter 
by a door which he found open, or having lain in the Þ 

by the owner's conſent, he had but unlatched a chamber co 


or if he had come down by the chimney: (in which caſe thouf 


« 


Ch. 48. Or B U R G L A R V. RY 


ent be aid. That the houſe was open there, and fo not 
e | yet it was as much oſs as the nature of O. B. 1784. 
the thing would bear.) And according to ſome opinions, he 74 
would have been in like manner guilty, if upon an aſſault 

made by him upon the houſe, with an intent to rob it, the 

owner had opened the door in order to drive him off, and 

thereupon he had entered. In which caſe, as ſome ſay, the TINY 
opening of the door by the owner, being occaſioned by the — I 
felonious attempt of the other, is as much imputable to him ca 11g. 


as if it had been actually done by his oun hands. 


the owner, and being by that means let in, rifled the houſe, 

they were guilty of burglary (3). Alſo it hath been ad- ( 2 L. Motta 
judged, That thoſe were no leſs guilty, who having a deſign to Wndte Ke _= 
rob a houſe, took lodgings in it, and then fell on the landlord 42. "wy 
and robbed him; for the law will not endure to have its juſtice Rely. en,$3-63, 
defrauded by ſuch evaſions. And for the like reaſon, a foriiori, B. 1784. No. 
it has been reſolved, That where perſons, intending to rob a Crom. 32. 
houſe, raiſed a hue and cry, and prevailed with the conſtable to — Co — 5 
make a ſearch in the houſe, and having got in by that means, — Agr 
with the owner's conſent, bound the conſtable, and robbed 4 Ind. 64. 

the inhabitants, they were guilty of burglary, For there can- + mm. 225 
not be a greater affront to publick juſtice, than to make uſe of Os 
legal procels as « {tale for ſuch villainous purpoſes; and there- | 

fore the whole act is eſteemed tortious ab initio, v1 


Seck. 6. It is recited by 12 Ann. c. 7, ©* That there 
had been fume doubt, Whether the entring into a man- 
ſion-houſe, without breaking the ſame, . with an intent to 
commit ſome felony, and breaking the ſaid houſe in the 
night-time to get out, were burglary,” And thereupon 
1: is declared and enaxkgy, * That if any perſon ſhall enter 
into the manlion or dwelling-houſe of another by day 

or by night, without breaking the ſame, with an intent 
to commit felony, or being in ſuch a houſe, ſhall commit 
any felony, and ſhall in the night-time break the ſaid houſe 
to get out of the ſame, ſuch perſon is, and ſhall be taken 
to be, guilty of burglary, and ouſted of the benefit of 5 
clergy, in the ſame manner as if ſuch perſon had broken 
and entered the ſaid houſe in the night-time, with an 
intent to commit felony there.“ 


6&& 
«t 
( 
« 
cc 
cc 
4) 
17 


Se?. 7. As to the fourth point, vis. Wharentry is ſuf- 


ficient to this purpoſe, It ſeems agreed, That any the ſeaſt over, 


entry, either with the whole, or with but part of the body, Kelynge 67. 
or With any inſtrument, or weapon, will ſatisfy the word in- Fe 132. 
abi 5 , 1; | ? 1 And. 115, 

eras an indictment of butglary ; as if one do but put , Hue 551, 25. 


Als foot over a threihold, or his hand, or a hook, or piſtol, Foter 165. 
g Crom. 31, 22. 


4 Comm. 245. 


or. I, M within 


162. Or BAD RG L AR Y. Bi 


within a window, or turn the key of a door which is locked on 
the inſide, or diſcharge a loaded gun into a houſe, &c. (1) 


(i) But quere, if the inſtrument muſt not be introduced for the purpoſe of committing the felony, 
Therefore, where thieves, having bored a hole througb the door with a center bir, and part of the 
chips were found in the inſide of the houſe, yet, as they had neicher got in themſelves, nor intro 
duced a hand or inſtrument ſor tlie purpoſe of taking the property, the entering was ruled incon. 
plete. O. B. 1785. P» 216. 


Seck. 8. Nay, it is certain, That in ſome caſes one may be 
— 955 315 10 guilty of Leon who never made any actual entry'at 21 
Foſt. 350, 353» as where divers come to commit a burglary together, and ſome 
va. oy ſtand to watch in adjacent places, and the others enter, and 
rob, &c. For in all ſuch caſes, the act of one is in judgment of 

jaw the act of all, 5 


Set. 9. And upon the like ground, it ſeems difficult to 

Con. Sum. 81. find a reaſon, why a ſervant who confederating with a rogue, 
Dalton 151. Jets him in to rob a houſe, &c. ſhould not be guilty of burglary 
; * 5558“ as much as he; for it is clear, That if the tervant were out 
of the houſe, the entry of the other would be adjudged to be his 

alſo; and what difference is there when he is in the houſe? (2) 


(2) It has been determined, by all the judges, upon a ſpecial verdict. that it is burglars in both the 
ſervant and the thief; and not to be diſtinguiſhed frem the caſe where one watches at the ſtreet end, 
while others go in. Strange 881. O. B. 1784, No. 520. 10 St. Tr, 433+ 


1 Sect. 10. As to the fifth point, viz, In what place this of- 

- 85 55% fence may be committed. It ſeems to be the current opinion 

7 inſt. 64, 67. at this woes _ - ee — in , IR | 
Sum. $2. 86. and that the indictment for it muſt neceſlarily alledge the fact 

glad. 24 in domo manſionali. And Sir Edward Coke . to ay, That 

rad. 144» IO FEY f 

B. Cur. 9. the breaking a church, &c. is therefore burglary, becauſe the 

3 0 church is the manſion- houſe of God. But I can find nothing 

27 Af. zz. in the more ancient authors to countenance this nicety; for 

Foſt. 38, 39. the general tenor of the old books ſcems to be, That burglary 

3 may be committed in breaking houſes, or churches, or the 

Kelynge uy walls, or gates of a town. And Staunforde and Andere 

Popham 42. mentioned precedents of indictments of burglary in dm: 

— 3 ING- without adding manſionali. However the conſtant courſe ct 

Verb. Buglaria. late „ and hot oy 13 it egy A very 1 

5 ous, if not an incura ault, to omit the word man- 

ſionulis in an indictment of burglary in a houſe ; and therefore 

without queſtion, it ought always ro be inſerted where the 

truth of the caſe will bear it. But ſurely it cannot be neccl- 

ſary or proper to have any ſuch word in an indictment of bur- 

glary in a church, which by all the books above cited, ſeems 


to be taken as a diſtinct burglary from that in a houſe, 


1 Hate 556. Sea. 11. However it is agreed by all, That a houſe wherein 
Summary 82. à man dwells but for part of the year, or a houſe which one 
3 has hired to live in, and brought part of his goods into, but 
Mer Sth. has not yet lodged in, or a chamber in one of the inns of 


court 


/ 


. 


Ch. 38. Or BURGLARY, 463 


erein a perſon -uſually lodges, or houſe which @ 4 Coke 40, 
= at hires without his privity, and lives in by her- A7 394: 
ſelf without him, may be called his dwelling-houſe; and p — uo wh 
will ſufficiently ſatisfy the words domus mamſionalis in the in- 3 Inftiture 64, 
ditment, whether any perſon were actually therein, or not, rey : 1 | 
at the time of the offence. 

S.. 12. Alſo all out-buildings, as barns, ſtables, dairy- 3 Infitute 64, 
houſes, &c. adjoining to a houſe, are looked upon as part Date 2 
thereof, and conſequently burglary may be committed in Crompton 38, 
them; but if 24 be removed at any diſtance (a) from the 2 Hale, g b. 
houſe, it ſeems that it has not been uſual of late to proceed — 4 
againſt offences therein as burglaries, | ies Ba. 270 50 

4 Comm. 245 
O. B. 1785, No. 23. (a) n * L r from, the 5 houle, 
Zee 

Set. 13. If ſeveral perſons dwell in one houſe, as ſer» 
vants, gueſts, tenants at will, or otherwiſe, ha ing no fix'd , g. 
and certain intereſt in any part thereof, and a burglary be p. 9 n. 
committed in any of their apartments; it ſeems clear, that 1 Hale 556, 
the inditment ſhall lay the offence in the manſion- houſe of — $3. 
the proprietor, &c, —But if one hire a diſtin apartment in Dalt. c. ; 51. 

a houſe for his lodging for a certain time, and a burglary be Lok. Ty 4 
committed therein, I can fee no good reaſon why the in- Sm 5 4 
dictment may not lay the offence in domo manſionali of ſuch 

lodger ; for it ſeems to be agreed, That an indictment for a 

burglary committed in a chamber in one of -the inns of court, 

may lay the offence. in domo manſionali of the owner of the (1) Chambery 
chamber; (5) and why may not ſuch an apartment, with as nave ſeparate 
much propriety be called the manſion-houſe of him that takes „eh ag ebe 
it, during the time that he has a certain intereſt in it? For fo extremity of 
long as it is ſevered by the leaſe, it ſeems in the eye of the law bfruCtion 3 
to be as diftin&t from the other parts of the houſe, as if the % egjoyrd 


g : ts as ſeparate 
perion who rents it had a freehold. or inheritance in it, ; —.— as 

| eſtates of in- 
heritance z for life, or during refidence.—So, a houſe divided into ſ-parate tenements, with 2 
_— * doo to each, will de ſeparate houſes, as Newgaftle houſe, Lee v. Ganſel, Cowper 
5.—2 all $33» 


Secl. 14. As to the objection, That he goes into the houſe 
by the ſame door with the other inhabitants, and therefore is 
but an inmate, and the whole ought to be conſidered but as 
one houſe; I anſwer, That he muſt have ſome way to his 
?partment as incident to his intereſt in it, and that ſuch way 
hne through a door which is common to him with others, | 
oth not make the apartment itfelf in any reſpect leſß his own, ( There tele 
than a way through a door belon ing to himſelf only would van one doo, it, 
have done; (e) and if the law be ſo in this caſe, it ſeems to me cer 


very reaſonable alſo, That if ſuch a lodges take alſo a cellar in make; onen 
e, where tis 
ewnep does not ſleep in any part of the houſe for in that coſe each npartment iv 1 — N an» 
Trayihaw's Caſs, Hi}, 27 Geo- 3. M. 8. 115 Turper's Cale, O. B. 278, p. 2 "ITY 
2 the 


_. owner does 


e d d i e N 4 k „ 45 


| the faid houſe, a burglary committed in ſuch. cellar, may be 
6) e the alledged in domo manſionali of the lodger, whether the cellar 
not dwell in any had any communication with the houſe or not (a) for ſince it 
ve of tbe ſeems to be agreed, That a barn or ſtable, or other out-build- 
ouſe. eo, Kl. ing near to a houſe, ſhall be looked on as part thereof, why 
3- ſeems ſhould not ſuch a cellar have the like eſtimation, | 
contra. Sec. 15. However it is agreed by all, That if one hire 
part of a houſe to lodge in, which is actually divided from the 

reſt, and have a door of its own to the ſtreet, a burgla 

therein may be alledged in domo manſionali of ſuch perſon, (6) 


ener live under the ſame roof with the inmates, there muſt be a ſeparate outer door 
©, 4 _ is the manſion of the owner ; but if the ownet inhabit no part of the houſe," or even if 


or a cellar in it, but do not ſleep therein it is the manſion of each lodger, al. 


1 Hale $7557: for his uſe in day-time * it ſeems that a felony therein can- 


which belongs to him, nor of him to whom it is let, becauſe 
manufadory. he takes it not to lodge in. (e) 


ö | in an | part of the building, however diſtant that part is from the ſhop, it may be al. 
Wits his as. Solo provided the owner does not ſleep under the ſame root alſo, x 
Caſe, Eaſter Term, 1732, M. S. | 


22 AT. 9g. Sed. 17. From what has been ſaid it clearly appe 
B. Cor. 93. That no burglary can be committed by breaking into any 
5. P. C. 7% ground incloſed, or booth, or tent, &c. for there ſeems to 
| * 5 de no colour from any authority ancient or modern, to make 
6 Ew. 6. c. 9. any offence burglary that is not done either againſt ſome 
ras ped _—_ houſe, or church, or the walls, or gates of ſome town. 
fi . ; 
mw ; Ser. 18. As to the fixth point, viz, What degree of 
Dyer 99 _ Rn ag” ge, 4 
Daliſ. 22. guilt is required in the principal intention of the offender? lt 
* ms 8. ſeems clear, That there can be no burglary but where the in- 
Sun. $4; 145. dictment both expreſsly alledges, and the verdict alſo finds 
Crom, 32- an intention to commit ſome felony; for it appear that the 
oy Dalt. c. : offender only meant to commit a treſpaſs, as to beat the 
x Hale 562, *Party, &c. he is not guilty of burglary. (4) 
(4) A ſervant -embezeled money intruſted to bis care; left ten guineas in bis trunk; quitte 
his maſter's ſervice; returned; broke and entered the houſe in the night, and took aw 
ten guineas, and adjudged no burglary, Rex v. Bingley, O. B. Trin. 3 Jac. 2. M. S. 


(0) King v. $27. 19. However it ſeems much the better opinion, 
431, expreſely That an intention to commit à rape, (e) or ſuch other crime 
in point. which is made felony by ſtatute, and was a treſpaſs only at 
common law, will make a man guilty of burglary, as much # 
i ſuch offence were a felony at common law, becauſe where 
| ever a ſtatute makes any offence felony, it incidentally gives 
it all the properties of a felony at common law, 8 
* " 9s, 0 


a 


* 83 "IS | 24 5 
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% . 20. To remove an inducement for the ſrequent Vide Appendix 

3 of Burglaries, &c. By 10 we? c. 48. Buy- 1 * 

« ers or Receivers of ſtolen jewels, gold or ſilver plate, 

« watches, where the ſtealin ſhall have been N 

« with a burglary, or 2 x ry on the highway, all be 
46 triable as well before the conviction of the principal, 

« whether be ſhall be in or out of cuſtody, as after—and 
| << tranſported for fourteen years, | 


+ Se. 21. And to check this offence in its progreſs, May ray <4 
By 23 Geo. 3. e. 88, © If any perſon ſhall be apprehended, opialon upon_ . 
« having upon him, any picklock key, crow, jack, bit, or this act. 


1 1 1 | N. B. Thi 
« other implement, with an intent feloniouſly to break and , wigen — 


| « enter into any dwelling-houſe, ware - houſe, coach-houſe, ac common law. 
« ſtable, or out-houſe, he ſhall be deemed a rogue and vaga- 2 rar. . 
« bond within the 17 Geo. 2. c. 5. 371. — 


EVERY man's houſe is confidered as his caſtle, as well for his defence againſt injury and vielence, 
as for his repoſe. 5 Co, 92. To violate this ſecurity is conſidered of ſo atrocieus a nature, 4.Com. 
226, that the alarmed inhabitant, whether he be the owner or a mere inmate, Cro, Car. g44, is 
permitted to repel the violence by the death of the aſſailant, without incutring the penalties of even 
excuſeable homicide, 24 Hen. 8. c. 5; and, ſhould the aggreflor eſcape with impunity from the exe- 
cution of his guilty purpoſe, the ſword of public juſtice ſtands alſo ready drawn againſt his life. Prin. 
P. L. 273. So anxiouſly indeed does the law interpoſe its concern to preſerve inviolate this domeſtic 
immunity, that the bare intention to commit the felony conſtitutes the eſſence of the crime. 
4 Comm. 227. Foſter 109. In this point, burglary ſeems to participate the principles of high 
treaſon, Brook Ab. Tit. Forfeit. The penal conſequences however ate leſs ſevere; The for- 
feiture of property is not ſo extenfivez and for a courſe of time, the life of the convict was 
faved by the merciful plea of clergy. 4 Comm. But as the increaſe of national opulence 
furniſhed richer temptations to the ſpoiler, the interpoſition of additional terrors became neceſſary, 
Therefore by 18 Eliz. c. 7. clergy is taken away from the offence. 4 Comm. 366. 2 Hale 364. pod. 
357. and by 3& 4 W. & M. c. 9. from acceſſaries before the fact.— B 10 & 11 Will. 3. c. 
23. Whoever ſhall convict a burglar is exempted from all pariſh and ward offices, where the 
> Ws was committed, To this the 5 Ann. c. 31. has ſupper-added a reward of forty pounds. 


And if an accomplice being out of priſon, all convict two or more offenders, he is intitled alſs 
10 2 pardon of the felonies as enumerated in the act. 


CHAPTER THE THIRTY-NINTH. 


RSON is a felony at common law, in malicioully 1 Hate 556, 
£1 and voluntary burning the houſe of another by night or — 8 135. 
Gay. ö 


And I ſhall conſider: Firſt, What is ſuch a houſe in which TY bg 
Arſyn may be committed. Secondly, Whether this offence Dalt. c. 105. 
may be committed in the offender's own houſe. Thirdly, 2 
How much of the houſe ought to be burnt. Fourthly, With 
what degrees of malice, 


Sed. 1. As to the firſt point, viz. What is ſuch a houſe 3 Inf. 67. 
in which arſon may be committed. It ſeems agreed, That 58e 20. 


— only a manſion-houſe, and the principal parts thereof, but yo — we 
0 a 


ny other houſe, and the out-buildings, as barns and B. Cor. 226. 


Lables, adjoining thereto ; and alſo barns full of corn, whe-"2'p. C. 6. 
Summary 86. 1 Hale 567, $79+ 4 Comm. 221, 366, 410. 


M 3 ther 3 
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ther they be adjoining to any houſe or not, ſo far ſecured by 
law, that the malicious burning of them is arfon. And it 
is ſaid, That in an indictment they are well expreſſed by 

the word demus, without adding manſjonalis, E 
x Hile 568. Sef?. 2. But it ſeems that at this day the burning of the 
23 86. frame of a houſe, or of a ſtack of corn, &c. is not ac. 
_ 7: counted arſon, becauſe it cannot come under the word 
S. F. C. 36. domus, which ſeems at preſent to be thought neceſſary in 
oy © 195 every ipdictment of arſon. Yet it is ſaid, That anciently the 
" (a) 1 burning of a ſtack of corn was accounted arſon, + And by 
the entrance to the 9 Geo. 1. o. 22. whoever ſhall ſet fire to any houſe, (a) 
— barn, or out- houſe; or to * 4 hovel, cock, mow, or ſtack 
3s within this of corn, hay, or wood; or ſhall forcibly reſcue any perſon 
_ 3 in lawful cuſtody for the ſame; or ſhall procure another to 
(3) Acceſſaries « join in committing any of the ſaid offences, —ſhall ſuffer 
before are er- death, without benefit of clergy.” —But it is reſolved, (6) 
2 that this ſtatute only excludes the principal (e) offender from 
But acceffarics his clergy, more clearly than he was excluded before (4); and 


after are fill in- does not alter the nature of the crime, or create any new 


titled to clergy. 
1 Hale 573. Offence. | | 
(c) The King v. Spalding. Eaſt. T. 1780. Breemes Caſe, Trin. T. 1780. Pedley's Caſe, B. R. 


upon a ſpecial verdift, Trin. 22 Geo. 3. (4) Vide Alex. Poulters Caſe, 11 Coke 29. 


| Se. 3. As to the ſecond point, viz, Whether arſon may 
Holme's Caſt. be committed in the offender's own houſe. It ſeems cleat 
6 Joon —4 agreed, That one ſeiſed in fee, or but poſſeſſed for years, of a 
Sed. vide Foſter houſe ſtanding by itſelf at a diſtance from all others, can- 
. 9 commit felony in burning the ſame. (e) 
Alſo it ſeems the much ſtronger opinion, That a man ſo 
ſeiſed or poſſeſſed of a houſe in town, who burns his own with 
an intent to burn his neighbours, but in the event burns bis 
1 Hale 563,569. own only, is not guilty of arſon; for by the general tenor of the 
1 67- books ſpeaking of this offence, it ſeems to be ſuppoſed to be done 
europa 33. in the houſe of another, and not of the offender. Neither ſhall 
Kelynge 29. any act, which is only a crime in reſpect of the injury which it 
Folter 175, 116. qoes, or may do, to another, be made a felony by reaſon of an 
| intention thereby to commit a felony, if ſuch intention be not 
executed, —However this is certainly an offence highly puniſh- 


able in regard of the malice thereof, and the great dange: 


(e) A leffee for three years in poſſeſſion, under a term for 99 years, originally granted by the per. 
ſon leiſed in fee, is not guilty oF ARSON, by ſetting the houſe on fire. Breeme's Caſe, Trin- 20 
Geo. 3. M. $.—Nor a tenant by copyhold in poſſeſſion, althongh the premiſſes burnt, are ſucrendere 
to the lord to the uſe of a mortgagee, not admitted upon the ſu tender. Rex v. Spalding, E3't*! 
Term, 1780. Sed quere it this point was determined, the indictment w_ charging that he butat 
bis own buuſe, M. . can a tenant in poſſeſſion, be guilty of this offence, by ie tting the bovit 
heis ſo peſſ ſſed of on fire; for the principle in Holme's Caie, was intended to protect the perſon in 
actual poſſetſion. But Lord Mansfield ſeems to lament, while he is forced to admit the authority 
that deciſion. Pedley's Caſe, B. R. Trin. 22 Geo. 3.—It is however determined that a W % 
intitled to gower, but ne dower aſſigned, from a houſe, the equity of the redemption of which hat 
defcended from her huſoand to her infant children, and for whoſe benefit the had let it and peceive 
the rent, is guilty of arſon by burning it in the poſſeſſion of her tenant.—And it was ſaid that! 
ſhe had been leiſed of the freehold, it would ſtill have been felony; from whence it is contended! 

a reyerfinner who ſhall maliciouſly fre the houſes in poſſeſſion of his tenants ander leaſes from himlcif 
or his anceſtors, will be guilty of Arſon, Harris's Caſe, Foſter 114, to 116.— And there 44 ® 
eaſe in which 2 pawper, who ſet fire to the pariſh work houſe, was held guilty of Arſon- 


2 


Ch. 40. Or FELONIES By STATUTE. | 1 


to the publick which attends it, and the offender may de ſe- 
verely fined and impriſoned during the king's pleaſure, and 
ſet on the pillory, and bound to his good behaviour during 


life. 


Sed. 4. As to the third point, viz. How much of ſuch Vide K. v. Sa- 
houſe ought to be burnt, It ſeems to be clearly agreed, yy — 
That neither a bare intention to burn a. houſe, nor even an 1 Hale 570. 
actual attempt to do it by putting fire to part of a houſe, — 85. 
will amount to felony, if no part of it be burnt; for the 12 
indictment muſt have the words ircendit & combuſſit : But 4 Comm. 222. 
it is ceicain, That if any part cf the houſe be burnt, the 

offender is guilty of felony, notwithſtanding the fire at- 


terwards be put out, or go out of itſelf, . 


Sec. 5. As to the fourth point, viz. With what degree 

of malice ſuch houſe ought to be burnt. It ſeems clear, That 

if the fire happened through negligence (6) or miſchance, it (5) Vide ch. 54. 
cannot make him, who is the unfortunat cauſe of it, guilty of 1 Hale, 569. 
arſon ;, for the indictment muſt alledge the offence to have been 3 Int. — 
done valutarie ex malitia ſua precogituta & felonice. Yet if one Vie: * 
maliciouſly intending only to burn the houſe of A. happen thereby 

to burn the houſe of B. it is certain that he may be indicted as 

having maliciouſly burned the houſe of B. for where a feloni- 

ous deſign againſt one man miſſes its aim, and takes effect 

upon another, it ſhall have the like conſtruction as if it 

had been levelled againſt him who ſuffers by it. 


CHAPTER TEE FORTIETH: 


Or FELONIES WV STATUTE, 
O FFENCES more immediately againſt the Subject, 


made capital by Statute, and not reduced to any of the 


* 


fore going heads, are ſuch as are committed; 


Againſt Women. 
Againſt the Rights of Marriage. 
Againſt the Members of a Man's Body. 
Againſt Records, 
Againſt Cattle, 
By Purveyors. 
By Soldiers and Mariners. 
y Hunters. 
9. By Deſtroyers of Fences, Turnpikes, and Bridges. 
10. By Gaolers. 8 
11. By Tranſporters of Sheep or Wool. 
12. By Servants. 5 


13. By Egyptians, 


+ n ND 
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14. By Cutters of Pow-dike, and 4 Deſtroyers of Sluices, 


&c. on Navigable Rivers. e 

15. By Treſpaſſers on the Borders, and Rioters. 

16. By Bankrupts. ä 

17. By Counterfeiters of Bank-Notes, Exchequer Bills, 

Stamps, South-Sea Bonds, Lottery Orders, &c. 
18. Againſt Property adherent to the Freehold. 
19. Againſt Ships in Diſtreſs, and by Plunderers of 
VV FERES,  - : 

20. In taking, killing, and deſtroying Fiſh. 

21. By malicious Incendiaries. 

22. Ey maliciouſly Shooting at another, and by ſending 
threatning Letters. 

23. By Smugglers, | 

24. By buying and receiving Stolen Goods. 

25. By taking or advertiſing a Reward for Stolen Goods. 

26. By maliciouſly deſtroying Garments, Hop-binds, and 
Mine Engines, | | 

27. By Deſtroyers of Looms, &c. 

28. By not performing Quarantine. 

29. Byhindering the Exportation of Corn. 


+ + + + ++ + + + + + + - 


Tn treating hereof I ſhall firſt conſider ſuch points as relate 
to them all in general, and then deſcend to each crime in par- 
ticular, in the. order before ſet down. 


As to what relates to them all in general, I will ſhew,— 


« Firſt. Where an offence ſhall be ſaid to be made felony by 
ſtatute. Secondly. What is incidentally implied in every ſuch 
ſtatute. 18 


| $2. 1. As to the firſt point it ſeems clear, That not only 
Hue 62,641, thoſe crimes which are made felonies in expreſs words, but al- 
"x. "OEM ſo all thoſe which are decreed to have or undergo judgment of 
; aig life and member by any ſtatute become felonies thereby,' whe- 


2 inſt. 434 ther the word felony were omitted or mentioned, 
Co. Lit. 397. 
Hob ic 2 3» 
Se. 2. But an offence ſhall never be made felony by the 
Co. Lit. 301. Conſtruction of any doubtful and ambiguous words of a ſta- 
Hob. 270, 293. tute, and therefore, if it be only prohibited under pain of for- 
3 lat. 146. feiting all that a man has, or of forfeiting body and goods, or 
of being at the king's will for body, land, and goods, it ſhall 
amount to no more than a bigh miſdemeanor, puniſhable by 
impriſonment, &c. | 


Sec. 3. Alſo where a ſtatute makes a ſecond offence fe- 
55 lony, or ſubject to a heavier puniſhment than the firſt, it ls 
| 8 ». always implied, That fuch ſecond offence ought to be com- 

2 Bui®. 349. mitted after a conviction for the firſt ; from whence it fol- 


ond. lows, That if it be not ſo laid in the indictment, it ſhall be 


1 Hale 324, 685, 


puniſne | 
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niſned but as the firſt offence ; for the gentler method ſhall 


firſt be tried, which perhaps may prove effectual. : | 
$2. 0 As to the ſecond point, viz. What is incidentally + Tad. 47,59, 


« 


implied in every ſtatute, maring, 39 offetice felony. It ſeems 90. 


1 - -o 1 Hale 70 
clear, that every ſuch ſtatute does by neceſſary conſequence eee 4 


ſudject the offender to the like attainder and forfeiture, &c, Summary 216. 
and alſo does require the like conſttuction, as to thoſe who Daliſ. 11,23. b. a. 
ball be accounted acceſſaries before or after, and to all other © 19 — 3 
intents and purpoſes, as 18 incident to Aa felony at common Miſprifion of fe- 
law. | lony is es well 
DER N inci % / 

felony created by ſtatute, as to one at common law. 1 Hale 652. 2 Hale 


$:2. 5. Vet where ſuch a ſtatute ſaves the corruption of 3 Int. 47. 
blood, it impliedly faves the deſcent of the land of the offender summa . 
to his heir. Alſo where it ſaves the land to the heir, it pre- 
vents the corruption of blood ſo far. And it is ſaid, That in 
both caſes it ſaves the wife's dower, becauſe wherever an 
heir takes as heir, he ſhall not void a title of dower in re- 
ſpect of the ſame inheritance. But notwithſtanding ſuch a 3 Hale 703." © 
ſaving, the land ſhall be forfeited for the life of the offender. | 


Secb. 6, If one commit an offence which is made felony 
by ſtatute, and then the ſtatute be repealed, he cannot be pu- 
niſhed as a felon in reſpect of that ſtatute. | 


B. Cor. 203. 


J For a full account of this title, vide 4 Bac. Ab. tit. Statute, and the introduction to Burn's 
uſtice. . 


CHAPTER: THE FORTYFINEST. 


Or RAPE. 


FFENCES againſt Women made felonies by ſtatute Brac. e. 28. 
NZ are of two kinds. Firſt, Rape. Secondly, Of forcible, Leges Oul, 1.19, 
improvident and clandeſtine marriage. . 1 


| | 4 Comm. c. 15. 
In treating of rape, I ſhall conſider, Firſt, What ſhall be Wilk. Leg. Ang. 


called a rage. Secondly, How it is puniſhed. , _ 3 f 


Se. 1. As to the firſt point, It ſeems that rape is an of- | 

hace in has led Co. Lit. 123. 
in having unlawful and carnal knowledge of a woman, Co. 39, 47. 

by force and againſt her will. But it is ſaid, That no aſſault 2 Inst. 180. 
upon a woman in order to raviſh her, howſoever ſhameleſs and 12 C. 37» 
3 * ye 3 Inſt. 59. 

rageous it may be, if it proceed not to ſome degree of pe- 1 Hale 628. 
netration, and alſo of emiffion, can amount to a rape; how- g St. Tr. 388. 
0 . . 70 . : . A * 2 m 17. 
ver it is ſaid, That emiſlion is, primd facic, an evidence of Run, Coll. 
penetration. p. 2 94+ 


Sec. 
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Dalt. c. 105, 607. 
Par. 55. 


1 Ruſh. Col. 
ao 2. 100. 
rat. 147, 148. 


S. P. C. 24. 
Finch. 
1 Hale 


737. 


Fulton 134. 

1 Hale 630,633. 
Ruſh. Coll part 
2z 100. 


Brack. 147. 
Dalt. c. 10). 
1 Hale, 30. 
Crom. 100. 
Dyer 304. 


Vide Cre, Cir. 
Com. c. 456. 
3 Bur. 1696. 
C. Car. 332. 


B. 2. c. 29, ſ. 7, 
8 


Hul: e. 107. 
Ilutt. 115. 
Sie Tr. 1, 366. 


1 Hale 627. 
Bratt. 147, 148. 
8. P. C. 21, 22, 


Co. Lit. 123. 
Fleta 1, c. 40. 
2 Inſt. 180. 
Quere F. Utl. 


40» 
B. Cor. 169. 


„b Bk. 1. 


Sec. 2. Offences of this nature are not any way mitigated, 
by ſhewing that the woman, at laſt yielded to the violence, if 
ſuch her conſent was forced by fear of death, or of dureſß. 
Nor is it any excuſe, that ſhe conſented after the fact, or that 
ſhe was a common ſtrumpet; for ſhe is ſtill under the pro. 
tection of the law, and may not be forced. But it was anci. 
ently ſaid, to be no rape to force a man's own concubine, 
Alſo it hath been ſaid by ſome to be no rape to force a woman 
who conceives at the time; for it is ſaid, That if the ha 
not conſented, ſhe could not have conceived :- but this opinion 
ſeems very queſtionable, not only becanſe the previous vio- 
lence is no way extenuated by ſuch a ſubſequent conſent, but 
alſo becauſe, if it were neceſlary to ſhew that the woman did 
not conceive, the offender could not be tried till ſuch time a; 
it might appear whether ſhe did or not, and likewiſe because 
the philoſophy of this notion may very well be doubted of, 


Sef. 3. It is a ſtrong, but not a concluſive preſumption 
againſt a woman, That ſhe made no complaint in a reaſonable 
time after the fact. p 

Sef. 4. It was a queſtion before 18 Eliz. c. 5. Whether: 
rape could be committed on a child of the age of ſix or ſeven 
years; but by that ſtatute, whoſoever ſhall unlawfully and 
* carnally know and abuſe any woman-child under the age of 
« ten years, ſhall ſuffer as a felon without clergy,” 


Set. 5. Upon an indictment for this offence, it is no way 
material whether ſuch child conſented, or were forced; yett 
mult be proved, That the offgnder entered into her body, &c. 


Sen. 6. All who are preſent and actually aſſiſt a man to 
commit a rape, may be indicted as principal offenders, whe- 
ther they be men or women. | 


Ruſh, v. 2. p. 93. Vide Lord Baltimore's caſe, 4 Burr, 2179. 


Seat. 7. As to the ſecond point, viz. How rape is puniſhed, 
it is ſaid, that of old time it was felony, and conſequent]y pu- 
niſhable with death, eſpecially if the party raviſhed were a vit- 
gin, unleſs ſuch virgin would accept of the offender for her 
huſband, in which caſe ſhe might ſave his life by marrying bim. 
But afterwards it was looked upon as a great miſdemeanou 
only, but not felony ; and the offender was puniſhed with the 
loſs of his eyes and teſticles: And by the ſtatute of Von. | 
c. 13. It was reduced to a treſpafs, ſubjecting the offender u 
two years impriſonment, and a fine at the king's will. But 
the ſm.allneſs of the puniſhment proving a great encouragemen! 
to. the offence, it was made felony again, by the ſtatute df 
IW:tminfler 2. c. 34. and by 18 Eliz. c. 7. it is excluded from 
the benefit of clergy. | 
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CHAPTER THE FORTY SECOND. 


Or FORCIBLE, + IMPROVIDENT, and 
CLANDESTINE MARRIAGES, | 


HE marrying a woman of ſubſtance by force, and other 
offences of the like nature, were made felonies by 3 
Hen. 7. c. 2. which was enacted in the following words. 


Se. 1. © Where women, as well maidens as widows and vide S. "PI 
< wives having ſubſtances, ſome in goods moveable, and ſome in and the trial or 
& lands and tenements, and ſome being ' heirs apparent unto 2 — 4 
« their anceſtors, for the lucre of ſuch ſubſtances, be often- marrying Mr 
« times taken by miſ-doers, contrary to their will, and aſter. Rawlins; Mich. 
« married to ſuch miſ-doers, or to other by their aſſent, or de- 7 . „ 
« filed, to the great diſpleaſure of God, and contrary to the 
« king's laws, and diſparagement of the ſaid women, and 
d utter heavineſs and diſcomfort of their friends, and to the 
« evil enſample of all other: It is therefore ordained, eſtabliſh- 

« ed and cnacted by our ſovereign lord the king, by the ad- 
« vice of the lords ſpiritual and temporal, and the commons 
« in the ſaid parliament aſſembled, and by the authority of 
« the ſame, That what perſon or perſons. from henceforth, 
« that taketh any woman (ſo) againtt her will unlawfully, that 
« is to ſay, maid, widow, or wife, that ſuch taking, pro- 
curing, and abetting to the. ſame, and alſo receiving wit- 
tingly the ſame woman ſo taken againſt her will, and know- 
ing the ſame, be felony: And that ſuch miſ-doers, takers, 
and procurators to the ſame, and receitors, knowing the 
* ſaid offence in form aforeſaid, be henceforth reputed and 
adjudged as principal felons : Provided alway, that this act 
extend not to any perſon taking any woman, only claiming 
her as his ward or bond-woman.“ 


Sell. 2. And by 39 Eliz. c. 9. All perſons who ſhall be 
principals, or procurers or acceſſaries before ſuch offence 
committed, are excluded from the benefit of the clergy.” 


Sell. 3, In the conſtruction of the ſaid ſtatute of 3 Hen. 9. N 

e. 2. * following points have been reſolved.— F ud, That 8655 rs, | 
the inditment muſt expreſsly ſet forth, both that the woman Tr. 468. 

taken away had land or — 1 or was heir apparent, and alſo bogs. "og 
that ſhe was married or defiled, becauſe no other caſe is with- C.Car.483,4":, 
in the preamble of the ſtatute, to which the enacting clauſe 486, 492- 
clearly refers; for it does not ſay, That what perſon, Ec. that Ang. — 


taketh any woman againſt her will, but what perſon that taketh 3 Inf. 6:. 


any woman /o againſt her will. — 112. 


12 Cos 20, 100, 110. 


« 
« 


Sev. 
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: Hobart 182. 


C. Car, 485, 
43g. | 


Hobart 182. 
C. Car. 435. 
1 Hale 660, 


* 


C. Car. 493. 
3 Keb. 193. 
2 Vent. 243, 


8. Car. 482. 
Summary 119. 


C. Car. 488. 
Hobart 183. 
Summary 119. 


Or FORCIBTE, IMPROVIDENT, Bk, 1. 


$28. 4. Secondly, That the indictment ought alſo to, al. 
ledge, That the taking was for lucre, becauſe the words of 
the preamble are ſo, but that it needs not ſet forth, That it 


was with an intention to marry or defile the party, becauſe the 


words of the ſtatute neither require ſuch an intention, nor 
does the want thereof any way leflen the injury. | 
Set. 5. Thirdly, That it is no manner of excuſe, That 


the woman at firſt was taken away with her own conſent, be. 
cauſe if ſhe afterwards refuſe to continue with the offender, 


and be forced againſt ber will, ſhe may from'thatgime as pro- 


perly be faid to be taken againſt her will, as if ſhe had never 


given any conſent at all; for till the force was put upon her, 


ſhe was in her own power. 


Sect. 6. Fourthly, That is not material whether à woman 
fo taken away, be at laſt married, or defiled, with her own 
conſent or not, if ſhe were under the force at the time, be- 
cauſe the offender is in both caſes equally within the words 
of the ſtatute, and ſhall not be conſtrued to be out of the 
meaning of it, for having prevailed over the weakneſs of a wo- 


man, whom by ſo baſe means he got into his power. 


$e7. 7. Fifthly, That thoſe who after the fact receive the 
offender, but not the woman, are not principals within this 
ſtatute, becauſe the words are, receiving wittingly the ſame w- 
man ſo taken, &c. but it ſeems clearly, That they are acceſſa- 
ries after the offence, according to the known rules of com- 
mon law. 


$28. 8. Sixthly, That thoſe who are only privy to the 
marriage, but no way parties to the forcible taking away, or 
conſenting thereto, are not within the ſtatute. 


Sec. 9. Seventhly, That where a woman is taken by 
force in the county of A. and married in the county of B. the 
offender may be indicted and found guilty in the county of h. 


| becauſe the continuing of the force there amounts ta a forci- 


ble taking within the ſtatute, (1) 


(1) A woman thus taken away, and forcibly married, may give evidence againtt the offender, ſor he 
is no huſband de j ure. 1 Hale 661. 4 St. Tr. 455 4 Comm. 209. Gibſ. 41 8.1 


+ Sed. 10. As to improvident marriage it is enacted by 


| 4 & 5 Phil. & Mar. c. 8.“ That whoever above the age of 


e fourteen (by flattery, trifling gifts, and: fair promiſes) {hal 
& allure and take any woman-child unmarried within the 48e 
ic of ſixteen, from and againſt the conſent of her guardians, 
« ſhall ſuffer two years impriſonment, and fine at diſcretion: 
« Tf the offender deflower, or ar her, five years impti- 


„ ſonment, and fine as before: and if any female above tweli* 


& ſhall conſent to unlawſu! matrimony, ſhe ſhall forſeit 's 
| er 


| 3 
Ch. 42. and CLANDESTINE: "MARRIAGES, 
ſuch perſon 


— 85 — * 


« her lands to the next of kin, during the life of 
« as ſhall ſo contract matrimony.” (2) \ 


* s# © PP 
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2) N. B. This forfeiture extends as well to the infant who conſents, 28 to the huiband who takes. 


"4 caſes Mich. 19 Geo. 3. 47 
8 Mod. 34- If the guardian ance” conſents, he 


68. A baſtard under the care of her putative father | 
. within the juriſdiction of the ki 1 bench. 4 Mod. 145. 
12 Car. 2. e. 24+ 3 Mod. 24. augh. 177» 
procuring an improvident or unequal marriage. Lev. 257. 5 Mod, 281. | 
to clandeſtine marriage. It is enact- 


+ Sea: 11 . Thirdly „As 


ed by 26 Geo. 2. e. 33. „ That if any perſon ſhall ſolemnze 


« matrimony, except the parties are quakers or Jews, in any 
« other place than a church or public chapel, where banns 
e have been uſually publiſhed, unleſs by ſpecial- licence from 
<« the archbiſhop of 3 or ſhall ſolemnize matri- 
mony without publication of bauns, unleſs licence of mar- 
riage be firlt had and obtained from ſome perſon or perſons 
having authority to grant the ſame, he {hall be guilty of 
felony, and tranſported for fourteen years, and the marriage 
be null and void.“ 
Nea. % ot A 413 
1 $28. 12. And it is further enacted, par, 16. That if 
any perſon fhall, with intent to elude the force of this act, 
knowingly and wilfully inſett or cauſe to be inſerted in the 
regiſter book of ſuch pariſh or chapelry as aforeſaid, any 
falſe entry of any matter or thing relating to any marriage; 
or falſely make, alter, forge; or counterfeit any ſuch entry 
in ſuch regiſter, or any fuch marriage licence, or ſha 
wilfully deſtroy any regiſter book of marriages, or any part 
of ſuch regiſter book, or fha!), cauſe the ſame to be done, 
or ſhall afiſt in ſo doing, or {hall knowingly utter or pub- 
liſh the fame as true reſpectively, every perſon ſo offending, 
** {ball ſuffer death without clergy.” t- a4 


* 


cc 


c|-r7ym2n who had celebrated ſuch marriages are 
1 Black, 632. Ray. 752+ Salk, 18, 23, 121. 2 Sid, 71. 


— 


# 


CHAPTER THE 'FORTY-THIRD. 


O OFFENCES acarxsr Tis RIGHT Sor 
MARRIAGE. | 


FFENCES againſt the rights of marriage, at com- 


mon law, are looked upon as ſpiritual offences, and pu- 


niſhable only by the Eccleſiaſtical law, but one of taem is 
made felony, but not excluded from the beneſit of the clergy. 


92 


By 


putative father, is within ys act. Str. 1162. 
2 Lev. 179. 1 Sty. 162. See allo 
And that the court will grant an information for 


The proſecution to be within 'Mree. 


The marriage muft be clandeftine, and to the'diſparagement of the 
cannot tetract. 2 Mod. 128. 


6 Mod. 
The offence 


5 


Vide Dougine 
659, for a deter- 
mination on this 
{tatyte, which 
rendered all mar · 
riages illegal 
which had been 
c lebrated during 
the ſpace of 23 
years in any 
church or chapel 
built ſubſequent 
to the paſſiug of 
the act. But by 
21 Geo. 3. c. 63. 
they ate render- 
ed valid, an d the 


exempted from the penalties. Bur, 230. 


Ce Eliz. 94+ 


174 OFFENCES acaisr THz Bk. 1. 


By 1 Jac. 1, c. 11. it is enacted, „That if any per. 
4 ſon or perſons within his majeſty's dominion of England ang 
Wales, being married, do marry any perſon or perſons, the 
© former huſband or wife being alive, that then every ſuch 
“ offence ſhall be felony, and the perſon or perſons ſo of. 
“ fending ſhall ſuffer death as in caſes of felony, And the 
<< party and parties ſo offending, ſhall receive ſuch and the 
© like proceeding, trial, and execution, in ſuch county, 
„ where ſuch perſon or perſons ſhall be apprehended, as if 
the offence had been committed in ſuch county, where ſuch 

. © perſon or perfons ſhall be taken or apprehended.” 


Seck. 2. But it is provided by the ſaid ſtatute, © That 
nothing therein 1 extend to any perſon or 
<c, perſons whoſe huſband or wife ſhall be continually remain. 
<< ing beyond the ſeas by the ſpace of ſeven years together, 
or whoſe huſband or wife ſhall abſent him or herſelf, the 
one from the other, by the ſpace of ſeven years together in 
any parts within his majeſty's dominions, the one of them 
“„ not knowing the other to be living within that time.“ 


Sect. 3. And it is further provided, That the ſald ſta- 
- tute ſhall not extend to any perſon or perſons who ſhall be 
Wat the time of ſuch marriage divorced by ſentence in the 
& eccleſiaſtical court, or to any perſon or perſons where the 
former marriage ſhall be by ſentence in the eccleſiaſtical 
court declared to be void and of no effect: Nor to, any 
«c perſon or perſons, for, or by reaſon of, any former mari- 
age had or made within age of conſent.” 


Seel. 4. Alfo it is farther provided, . That no attain- 
<« der for this offence ſhall make or work any corruption 
of blood, loſs of dower, or diſinheriſon of heir or heirs.” 


15 Sect. 5. In the conſtruction of this ſtatute it has been holder, 
ee 682, Firſt, Tbat not only thoſe who are divorced à vinculo mati 
3 Int. 8g, moni, but alſo thoſe who are divorced only a menſa & then 
Sum. 1214 122+ cauſa adulteri; or ſævitic, are within the exception in this 
2323 461, ſtatute, notwithſtanding there be not the word divortiami 
462. but only the word e in the ſentence; becauſe the 

ſtatute, being penal, ſhall be conſtrued favourably, and ſuch 


ſeparations are taken for divorces in common underſtanding. 


| „ Set. 6. Secondly, Where either of the parties we!t 
2 Inſt. $9. Fd 


3 with in the age of conſent at the time of the firſt marriage, that 

141, not only ſuch perſon as was within ſuch age, but alſo the othel 

Co. Lit. 99. who was above it, is within the exception of the ſtatute,. bee 
cauſe the power of diſagreeing to ſuch marriage is ed 
on both ſides. 


Seed. 7. Thirdly, That if the firſt matriage were beyond 
- 1 ſea, and "he latter in England, the party may be indicted 4 
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here, becauſe it is the latter marriage that makes the offence; 
but if the firſt marriage were in England, and the latter beyond 
ſea, it is ſaid that the offender cannot be indicted here; — ſed 
quere, why not ? for the words of the ſtatute ' are, That 
« the parties ſo offending ſhall receive ſuch and the, like 
« proceeding, trial, and execution, in ſuch county where 
« {uch perſon or perſons ſhall be'; apprehended, as if the 
& offence had been committed in ſuch county, where ſuch 
perſon or perſons ſhall be taken ar apprebended.“ (1) - - 


Kely. 89. 


: * 
. if; 


(i) Oo this farute the fioſt and true wife 33 not an admiſſable witneſs againſt het huſband, 1 Hale 
692, Even an affidavit made by the firſt wife to poſtpane the trial of an indictment againſt her hut 
aud his been rejected. O. B. Feb. 1786. But vide Adding. P. S. 411. But the ſecond woman 
is competent, even to prove the marriage, for the is not his wife ſo much as de fatto. 1 Hale 693. 
A ſecond hutband, not being ptivy to the firſt marriage, is intitled to che labour of the ſuppoũtitious 
wiſe during their cohabitation. 4 Geo. 1, Burn's E. L. 106. y 

In April, 16 Ces. 3. the Ducheſs of Kingiton was tried for polygamy by the houſe of peers. It 
was reſolved a ſentence in the ecclefiaical court againſt a marriage, in a ſult tor jaQitation does not 
preclude the crown from proving the marriage on an, inditment on this ſtatute. And, admitting 
hat ſuch a ſentence were concluſive 38 to the fact of marriage, the crown may avoid the effect of th 
concluſion by giving evidence that the fentence had been obtained by fraud and colluſion. 21, S:. 
42 262. 2 ; 4 F ; , ' 


CHAPTER THE FORTY-FOURTH- 
r OFFENCES AGAINST. THE MEMBERS oF 
A MA N's BODY. 


N treating of offences againſt the members of a man's 


6 . ITEE 10 >». Fl ta l. . | 
1 body, [ ſhall conſider, Firſt, What offences of this nature Bf.. b. 478. 25. 


re eſteemed maims. Secondly, How they are puniſhed by Bract. 144. 


ie common law, Thirdly, How they are puniſhed by 4 Comm. 203. 
atute. 2 G x 


Seel. 1. As to firſt point, It ſeems that ſuch a' hur* of 8. P. e. > 
ny part of a man's body, whereby he is rendered leſs e 12. 
le in lighting, either to defend himſelf or annoy his ad- Lit. 126, 


, . 8 128. 
erſary, 18 properly maim. 4 Inſt. 62, 118. 


Sack. 2. And therefore the cutting off, or: diſabling, ot g. Cor. "Fg 
eakening a man's hand or finger, or ſtriking out his eye 458. 
foretooth, or caſtrating him, are ſaid to be maims, but 234. 3. 94, 
e cutting off his ear, or noſe, &c. are not eſteemed maims, GE; 


cauſe they do not weaken, but only disfigure him. of 


Sell. 3. As to the ſecond point, viz. How ſuch offences Brad. 144. 


© to be puniſhed, it is to be obſerved, that all maim is feſo- fl. b. Ro mw 
„and it is ſaid, "That anciently caftration was puniſhed 3 Ind. 62, 118, 
ith death, and other maims withythe loſs of member for mem- m. 133: 


. . * » 1 5 . . 
"; but afterwards no maim was puniſhed in any caſe with And. 19% 


the 


" OFFENCES acamsr THE + Bk, x 


ment. (1) ' 5 + E Es 8 | 

(1) A perſon who maims himſelf that he may have the more colour to beg, may be indidted eng 
find. 1 Inſt. 127. And by the like reaſon a perſon who diſables himfelf that he may not be im. 
prefied for a ſoldier. © 3 Burn. J. 115. E 5 


Sec. 4. As to the third point, viz. How ſuch offences 

See 5 H. 4. c. $. are puniſhed by ſtatute, it is enacted by 22 & 23 Car. 2. c. 1, 
Bee 37 H. 8. c. 6. 4 That: if any perſon ſhall on purpoſe and of malice fore. 
“ thought, and by lying in wait, unlawfully cut out, t 

«< difable the tongue, put out an eye, flit the noſe, Tut of 

c noſe,” or lip, or cut off or diſable any limb, or member at 
any ſubject of his majeſty, with intention in ſo doing to 
e maim or disfigure, in any the manners before mentioned, 
% ſuch his majeſty's ſubject, That then and in every ſuch 

“ cafe the perſon or perſons ſo offending, their counſellors, 

„ aiders, and abettors, knowing of, and privy to the of- 

c fence, as aforeſaid, (hall be — are by the ſaid ſtatute de- 

4 clared to be fclons, and ſhall ſuffer death as in caſes «f 

e felony, without benefit of clergy.” 


1 


— 


Sect. 5. But it is provided by the ſaid ſtatute, . That no 
<« attainder of ſuch felony ſhall extend to corrupt the blood, 
« or forfeit the dower of the wife, or the lands, goods « 
“ chattels of the offender.” 


Set. 6. If a man attack another of malice fore-thought, 
Woodburn and in order to murder him with a bill, or any other ſuch like in- 
Cokes caſe 3? ſtrument, which cannot but endanger the maiming him, andin 

the Suffolk aſ- N . : 
ſizes, 8 Geo. 1. ſuch attack happen not to kill, but only to maim him, be may 
6 $:. Tr. 212+ be indicted on this ſtatute, together with all thoſe who ett 
dee Hic his abettors, &c. and it - ſhall be left to the jury on the 
evidence, whether there were a deſign to murder by maiming 
and conſequently a malicious intent to maim as — as to kill 
in which caſe the offence is within the ſtatute, though the 

; primary intention-was murder, (2) , | 


{2) If the maim comes not within any of the deſcriptions of the ac, yet it is indictable at comm 
hw, and may be puniſhed by fine and impriſonment.” Or an appeal may be brought for jt at the c 
mon law; in which the party injured ſhall recover his damages, Or he may bring an 22703 6 
treſpaſs; which kind of action hath now generally ſucceeded the place of appeals in ſmaller offence) 
not capital. Vide, poſt. 2 vol. 15, 160. But it does not ſtern that in maiming there may de x. 
ceſſaries after the fact. Ibid. p. 311. | w- 


md „ Sg. 5. And it is enacted by 27 Hen. 8. c. 6. Tit 
— — * . ſhall maliciouſly, unlawfelty, and wittingly cut, 0 
vide Infra, ch. © cauſe to be cut off the ear or ears of any one of the king's ſud- 
_— « jects otherwiſe than by authority of the law,*chance-medk) 

| « ſucden aftray, or adventure, ſhall forfeit treble damages to 
« party, grieved, by action of treſpaſs, and ten pounds to de 
„ King, in the name of a fine.“ 
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CHAPTER THE FORTY-FIFTH. 


Or OFFENCES acaimsrT RECORDS. 


T common law the embezzling, defacing, or altering ; jag 71, 92. 
any record, without due authority, was an offence high- 1 Hale 646, to 
ly puniſhabie by fine and impriſonment, &c. and in many 648. 

Caſes it was wh felony by the following clauſe of 8 Hen. 6, k 
C. 12. 7 


Set. 2. © It is ordered, That if any record or parcel of 
te the ſame, writ, return, panel, proceſs, or warrant of attorney, 
ein the king's courts of Chancery, Exchequer, the one Bench 
or the other, or in his Treaſury, be willingly ſtolen, 
« taken away, withdrawn, or avoided, by any clerk, or by 
« other» perſon, becauſe whereof any judgment ſhall be rever- 
« ſed: That ſuch ſtealer, taker-away, withdrawer, or avoider, 
c their procurators, counſellors, and abbettors, thereof in- 
* dicted, and by proceſs thereupon made, thereof duly con- 
&« vict by their own confeſſion, or by inqueſt to be taken 
Hof lawful men, (whereof the one half ſhall be of the men of 
* any court of the ſame courts, and the other half of the other) 
„ ſhall be judged” for felons, and ſhall incur the pain of 
„ felony: And that the judges of the ſaid courts, of the P 
one Bench or of the other, have power to hear and deter- 
« mine ſuch defaults before them, and thereof to make 
“ due puniſhment, as afore is ſaid.” 


Se. 3. In the conſtruction of this clauſe, it hath been 3 Inft. 71. 
holden: Firſt, That it extends only to the courts which are 1 Hale 646, to 
expreſsly named; and to the court of Chancery, ſo far only as 648. 
it proceeds according to the courſe of the common law, 


Sell. 4. Secondly, That it extends not to ſuch offence by ; ing. 72. 
the judges of any court; for whereas it begins with expreſsly 
naming clerks which are inferior to them, it ſhall not be in- 8 
tended to include them under the general words following; 2M 
however by 8 Ric. 2. c. 4. Judges as well as clerks are to CS 
— Pay a fine to the king, and make ſatisfaction to the party Mod. 66. 


an AS 


hat E for falſly entering pleas or raſing rolls, or changing verdicts, B. Cor. 174- 

ty 0f to the diſheriſon of any one.” And they are highly puniſh- — _ 

ſub⸗ able at common law for other offences of like nature, as for 23 adi. 14, 50. 

| Inſerting a bill of indictment not found by the jury among 3 laſt. 73. 7 
thoſe which were found, and ſuch like. And juſtice Ingram 


the reign of Edward the Firſt was fined eight hundred marks, 
or raſing a fine of thirteen ſhiltings and four pence ſet on a 
5 and making it fix ſhillings and eight pence. 

. N 
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| Se. 5. Thirdly, That not only ſuch an alteration where. 
by a judgment is actually reverſed, but alſo ſuch whereby it is 
reverſible, whether it were made before or after the judgment 
was given, or whether it be or be not afterwards amended 
by the court, is within this act; for thoſe words in the ſta- 
tute whereby any judgment ſhall be reverſed, are taken to have the 
ſame purport, as if it were ſaid, whereby any judgment ſhall 
be annulled, or loſe its force or effect; for it is plain, That 
the ſtatute cannot intend that the judgment muſt be actually 
reverſed by writ of error, becauſe it ſpeaks of ſtealing or car. 
rying away, or avoiding of records, which makes it impoſſi- 
ble that the judgment ſhould be reverſed at all, becauſe no 
writ of error can remove a judgment which appears not. And 


it has been holden, That if A. B. be outlawed by the name of 


A. C. and afterwards the record be raſed, and A. B. inſerted, 
the offence is within the ſtatute, becauſe the record againſt 


A. C. is annulled, and the judgment prevented, which might 


have been given on a writ of error for this defect. 


Se. 6. Fourthly, If the offence were committed partly 


in one county and partly in another, but not ſo as to amount 


to a compleat offence within the ſtatute in either, That the 
party cannot be indicted for a felony, becauſe: the counties 
cannot join in an indictment, and that which is done in one 
cannot be found in another, but that he may be indicted for 
a miſpriſion in either county, g 


$22. 7. Fifthly, That the act, by making thoſe who are 
acceſſary before the fact principal felons, does not mean any 
way to favour thoſe who are acceſſary after, but to leave 
them to the general conſtruction of the law. 


Set. 8. Sixthly, That by the laſt clauſe of the act, the 
juſtices of either bench have-a concurrent authority, and that 
they which ſhall-firſt enquire ſhall proceed; and that if the of- 
fence were committed in the county where the benches lit, 
they need no other commiſſion ; but if it were done in another 
county, that they muſt have a ſpecial commiſſion: And if in 
London, that they ſhall have a commiſſion in which the mayor 
ſhall be omitted, for the charters of the city, which require 
that he ſhall be a principal in every commiſſion, extend not 


to ſuch cauſes which are ſpecially limited to particular judges. 


5 DEF? 9. By 21 Fac. 1. c. 26. It is made felony with- 


s Jon. 64. 


« out the benefit of clergy, but not ſo as to corrupt the 
« blood, to acknowledge or procure to be acknowledged, 
ce any fine, recovery, deed inrolled, ſtatute, recognizance, 
e bail, or judgment in the name of any other perſon or per- 
“ ſons not privy or conſenting to the (ame. | 


$:4. 10. In the conſtruftion hereof it has been holden, 
That if a man perſonate another in the county of 4. in yore 
ting in bail before a judge, aud the bail be filed in the 1 


2 


2 
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f B. the trial ſhall be in the county of A. Alſo it ſeems the Contrz in the 
bare perſonating of bail before a Judge is no felony, unleſs the — the | 
bail be filed; + and if it be not filed the (2) acknowledging 1 ven. zor, 302. 


thereof in another name makes not felony, but a miſdemeanor ( 1 Hale 696. 
only. (1) | 


(1) Two people put in bail in feigned names in the Common Pleas, and becauſe there were ro 
ſuch perſons, they could not be proſecuted for perſenating bail on this ſtatute; but the court or- 
dered them and the attorney to be ſet in the pillory, which was done accordingly,” Strange 384. 


$-9. 11. Alſo it is enacted by 4 & 5 Will. & Mar. c. 4. 
« That any perſon or perſons who ſhall before any commiſ- 
« ſioner authorized to take bail, by virtue of the ſaid ſtatute, \ 
in actions depending in the courts of King's Bench, Com- \ 
mon Pleas, or Exchequer, repreſent, or perſonate any 
other perſon or perſons, whereby the perſon or perſons ſo 
repreſented and perſonated, may be liable to the payment 
of any ſum or ſums of money, or debt, or damages to be 
recovered in the ſame ſuit or action, wherein ſuch perſon 
or perſons are repreſented and perſonated, as if they had 
« really acknowledged and entered into the ſame, being law- 
« fully convicted thereof, ſhall be adjudged felons,” * 


CHAPTER THE FORTY-SIZTH. 


Or OFFENCES ALT ro CATTLE. 9 


B 22 & 23 Car. 2. c. 7. it is made felony, * Malici- 
* ouſly, unlawfully, and willingly, to kill or deſtroy any 
* horſes, ſheep, or other cattle of any perſon or perſons what- 
** ſoever in the night-time, but liberty is given to the offender 
to avoid judgment of death, by chuſing judgment of tranſ- 
© Portation for ſeven years; and any three juſtices of peace 
for the county, diviſion, city, town. corporate, or place, 
* whereof one to be of the quorum, are authoriſed to enquire 
* as well by the oaths of twelve lawful men of the ſame 
county, as by examination of witneſſes upon oath, or by 
* any lawful ways or means, which to them ſhall ſeem meet, 
* of the ſaid offences, and in order thereunto to iſſue out war- 
* rants, as well for the ſummoning of jurors, as for the ap- 
b prehending of all perſons, who ſhall or may be ſuſpected 
l thereof, and to take their examination touching the ſame, 
12 alſo to cauſe all ſuch other perſons as to them ſhall ſeem 
a likely to make diſcovery thereof, to appear beſore them, 
: and to give information upon. oath concerning their know- 
: ledge of the premiſſes, ſo as no perſon ſo to be examined 
ſhall in any wiſe be proceeded againſt for any offence con- 
cerning which he ſhall be ſo examined as a witneſs, and 
N 2 „ ſhall 


_ 8 
- - 
— RE . — bs Bets ng. 9, oo on 
on ING a 2 


180 Or OFFENCES RELATINO To CATTLE, Bk. 2. 


„ ſhall upon ſuch his examination make a true diſcovery of: 
« And if any perſon. who ſhall be thought likely to make 
& ſuch diſcovery, being ſummoned by the ſaid juſtices, re. 
c fuſe to appear, or to be examined as a witneſs, he may 
© be committed by the faid juſtices to the county gaol, til 
he ſhall ſubmit to be examined. Provided, That no per. 
“ ſon ſhall be queſtioned for any offence againſt the ſtatute, 
© unleſs he be proceeded agafnſt within ſix months after the 
& offence committed.“ 


* I Sed. 2. And it is enacted by the Black Act, q Geo, 1. e. 
For the ſurren- 92. That if any perſon or perſons ſhall unlawfully and mal. 
2 3 ; ciouſly kill, maim, or wound: any cattle ; (1) or ſhall forcibly 
gend this act reſcue any perſon in lawful cuſtody for the ſame ; or ſhall by 
are liable, vide gift, or promiſe of money, or other reward, procure any of 
= 38 18 the king's ſubjects to join him or them in ſuch unlawful a&; 
option of the Every perſon ſo offending ſhall ſuffer death, without the he. 
proſecutor in nefit of clergy. And by 27 Eliz. c. 13. the hundred are liz 


what court he 
13 ble to the amount of 200 /. 


upon this act. Black. 733. 


(1) On an indiftment upon this ſtatute, for killing a mare and a fone colt, it was objeQedin aneſ 
of judgment. Firſt, That the word cattle did not neceſſarily include borſes, mares, and colts, Ant 


: Secondly, That the mare and colt were not averred to be cattle within the ſtatute. The judges 


unanimouſly agreed, that, a; the 22 & 23 Car. z. c. 7. had made the offence of killing horſes by night 
a ſingle felony, the 9 Geo. 1. c. 22. was to be conſidered as an extenfion of that act, and the offence: 
had judgment of death. 2 Black. 722. 1 Burn. 228, 


F And it is further enacted by 14 Geo. 2. c. ö. 
— . explained by 15 Geo, 2. c. 34. That whoever ſhall felonioulſ 
Ibid. No. 376. drive away, or in any other manner feloniouſly ſteal, one or 
more, ſheep, bull, cow, (2) ox, ſteer, bullock, heifer, calf, or 

lamb, but no other cattle whatſoever; or ſhall wilfully lil 

the ſame with a felonious intent to ſteal the whole carcaſe, or 

any part thereof; or ſhall aſfiſt,or aid to commit the ſaid of- 

fence, ſhall ſuffer death without benefit of clergy.—And by 

par. 2. a reward of 10 l. ſhall be paid by the ſheriff for taking 


and convicting the offenders. 


(2) At Warwick ſummer aſſizes, 1774, Cooke was indicted upon this ſtatute for ſealing 2c, 
on the evidence it appeared to be a beaſt of the ox kind, called à heifer; never baving had acalb 
All the jueges (abſente De Grey, C. J.) were of opinion, that the word heifer is mentioned in the 
act in contradiſinction to a cow] and, therefore, that the evidence did not ſupport the indictment. Mis. 


+ Se. 4. And by the 37 Hen. 8. c. 6. whoever ſhall mi 
liciouſly, unlawfully, and willingly cut out, or cauſe to becut 
out the tongue or tongues of any tame beaſt or beaſts of 20 
other perſon or perſons, the ſaid beaſt then being in lit, 
ſhall forfeit treble damages to the party grieved, by action of 
treſpaſs, and ten pounds to the king, in the name of a fine. &) 


(3) By g Ceo, 3. e. 39. ſ. 10. The crown is impowered to prevent the importation of cattle, 1 
vrcer to avoid the danger of introducing a contageous diſtemper, And by 21 Geo. 3. c. 67. Regi 
tions and penalties are impoſed to prevent the miſchieſs which may ariſe from the improper den 
of cattle through the ſtreets within the bills of mortality. And for further particulars vide 18 Cu. 


CHAP 


Co 2 20 Car. 2» K. 7 32 Car. 2. C. 1. 5 Ceo. Jo C, 10. 


— 
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* $-4, d. But the practice of ſtealing horſes, cows, &c. Pre:mble. 
greatly increaſing, owing to the facility with which they are 
Beſs keep places for laughtering : it 
diſpoſed of to perſons who p 8 8 
is enacted by the 26 Geo. 3. c. 71. © that no perſon ſhall 2 
« uſe any place, for ſlaughtering any horſe, mare, gelding, 5g, te uke 
« colt, filly, afs, mule, bull, ox, cow, heifer, calf, ſheep, hog, out a licence, 
« goat, or other cattle, not be killed for butchers meat, with- 4c. 
« out firſt taking out a licence, at the general quarter ſeſſions; 
«* which ſhall only be granted upon a certificate, under the 
« hands and ſeals of the minifter and churchwardens, or over- 
« ſeers, or the miniſter and two ſubſtantial houſeholders of the 
« pariſh, that the perſon to be licenced is fit to be truſted 
« with ſuch buſineſs: which licence in caſe of death, ſhall be 
« effectual to the widow, or perſonal repreſentative of ſuch per- 
« ſon until the then next enſuing general quarter ſeſſions. 

$24. G. * And every ſuch licence ſhall be ſigned by the juſtices 
« ;n ſeſſions, and a copy entered in a book by the clerk of the Perſons licenced 
„peace, for every perſon to ſearch. — And perſons ſo licenſed . 2 
4% ſhall affix over the door where they carry on the buſineſs, heren men- 
«K THEIR NAMES, with the words LICENCED FOR SLAUGH= . 
©« TERING HORSES, PURSUANT TO AN ACT PASSED IN THE 


« TWENTY-SIXTH YEAR OF His MAJESTY KING GEORGE 
„% THE THIRD,” | 


Sell. 7. And every occupier of ſuch licenſed ſlaughtering previous notice | 
« houſe ſhall, ſix hours previous to the killing any cattle, not vo be ſent when 


4 


| «* killed for butchers meat, and previous to the fleaing any bockeg, 0s — 
105 « cattle, brought there dead, give notice, in writing, to the in- flaugbtered, to 
e ſpector, that he may, take the heighth, age, colour, and par- the inſpector, 


« ticular marks of every horſe, mare, gelding, foal or filly, aſs 222 


account of 

* or mule, and the colour and particular marks of every cow, — 
4 bull, heifer, ox, calf, ſheep, hog, goat, or other cattle, brought 
4 alive or dead for the purpoſes aforeſaid. —And no cattle ſhall | 
i be ſlaughtered, &c. but between eight in the morning and Times of labgh- 
* four in the evening, from October to March; and between ting, c. 
* ſix in the morning and eight in the evening, from April to 
« September,” | 

Seck. 8. And further, © that every perſon ſo licenſed, ſhall feet 
Venter the name, place of abode and profeſſion of the owner owners of 
„and of the perſon who ſhall bring the ſame, and the reaſon fvybtering * 


* why the ſame is brought, for the examination of the in- _— — — 


" ſpector.—And ſuch licenſed perſon ſhall attend with ſuch caitle * 


* 


* entry, before any one juſtice for the county, or place when &. 


« ſequired and ſhall ikewiſe produce the ſame atevery quarter 8 5 


ons. . 
de. 9. And * that pariſhioners, intitled to chuſe pariſh Ve!) te 2g 

«. Officers, ſhall, annually, or oftener, appoint one or — — 1 

ſons to inſpect every ſuch ſlaughtering houſe, and take ſuch 
account there as before directed; and make an entry thereof 


6 for * 


1 *183g 


„ double.“ 


Inſpectors may 
viſit ſlaughtering 
Houſes at all 
times. 


Perſons bring- 
Ing cattle re- 
fuſing to give 
an account of 
themſelves, &c. 
may be carried 
before a juſtice, 


[2 


Perſons flangh- 
tering horſes, 
&c, without 
nee &c. 
guilty of felony. 


* 


Perſans deftroy- 
ing hides, &c, 
to beBcemed 
guilty of miſ- 

Ee anors. | 


* notice as aforeſaid, or ſhall kill, or flay the ſame, other than 
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& for publick inſpection. And the inſpeRor ſhall affix over his 
door, HIS NAME, and INSPECTOR OF, HOUSES AND PLACEgs 
«© FOR SLAUGHTERING HORSES.—lIn caſe ſuch inſpector have 
& reaſon to believe, that fuch cattle, is in a ſerviceable ſtate, or 
ce be ſtolen, or unlawfully come by, he ſhall prohibit the ſlaugb. 
* tering for eight days; and cauſe an advertiſement to be inſert. 
e ed in ſome publick newſpaper circulated in the country, twice 
& or oftener, unleſs the owner ſhall ſooner claim the ſame, or 
cc otherwiſe ſatisfactorily inform the inſpeRors, that they ſent the 
cc cattle, to be ſlaughtered. —The.expence to be paid bythe oc. 
<« cupier of the ſlaughtering houſe, and on refuſal, and conviction, 
< on the oath of the inſpector, before one juſtice, he ſhall forfeit 


$28. 10. And, par. 6, © Every inſpector in the day; and in | 
* the night, in the preſence of a conſtable, may inſpect any 
« ſlaughtering houſe.” | & 


Se. 11. And par. 7. If any perſon ſhall offer to ſale, ot 
ce bring any cattle to any ſuch ſlaughtering houſe, and ſhallnot 
ce be able, or refuſe to give a ſatisfactory account how the ſame 
t“ came into their poſſeſſion; or if there ſhall be reaſon to ſuſ- 
&« pect that ſuch cattle are unlawfully obtained, he may becof. 
c yeyed before a juſtice ; and if ſuch juſtice ſhall ſuſpe that 
cc ſuch cattle are unlawfully obtained, he ſhall commit ſuch per- 
cc ſon, not exceeding ſix days, to be further examined; and if 
tc upon either examinations, ſuch juſtices ſhall be ſatisfied, that 
cc ſuch cattle are illegally obtained, the juſtice ſhall commit the 
« offender to the common gaol or houſe of correction, to be 
c dealt with according to law.” e 


Sec. 12. And if any perſon keeping ſuch houſe, bil 
% flaughter any cattle, other than for butchers meat, or ſhal 
ce flea any cattle, brought dead, without ſuch licence, or giving 


e within the hours limited, or ſhall not delay ſlaughtering, ac- 
ce cording to the direction of ſuch inſpector, each perſon (6 
« offending ſhall be guilty of a FELONY, and puniſhed by fine 
« and impriſonment, and ſuch corporal puniſhment, publick or 
<« private whipping, or ſhall be tranſported not exceeding ſeres 
« years, as the court ſhall direct.“ | 


$4. 13. If any perſon keeping ſuch houſe ſhall, immeri 
< in lime, or any preparation thereof, or rub therewith, or vid 
« any other corroſive matter, or deſtroy or burn the hide d 
ce ſkins of any cattle by him ſlaughtered, killed, or ſlayed, or (hal 
<« beguilty of any offence againſt this act, for which no punild- 
« ment is expreſsly provided, ſuch perſon ſhall be guilty 4 
4 MISDEMEANOR,” 9 | 
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CHAPTER THE FORTY-SEVENTH, 


Or OFFENCES Br PURVEYORS. 
N | NCIENTLY the king's court was ſupplied with 


neceſſaries from the ancient demeſnes of the crown, » laf- 45 
which were manured for that purpoſe, and in reſpe& thereof 
the tenants of thoſe lands had many privileges, which they 
ſtill enjoy; bat this method being found to be troubleſome and 
inconvenient, was by degrees diſuſed, and afterwards the 
king uſed to appoint certain officers to buy in proviſions for 
his houſhold, who were called purveyors, and claimed many 
privileges by the prerogative of the crown, and ſeem to have 
had the pre-emption of all ſuch victuals as were brought by 
any one to ſell again. | 


Noy 101. 


Seft. 2. By magna charta, chapter 21. The king ſhall 
not take the timber of any perſon againſt his will, and by 
many ſubſequent ſtatutes, ſeveral offences of purveyors 
were made felonies, as if they took things above the value 
« of twelve pence againſt the will of the owner, without war- NRAit- & 197: 
rant, or without ſuch appraiſement as was directed by thoſe ; Bull. 96, 97. 
ſtatutes, or without paying for them, &c. 


Seck. 3- But theſe laws having been found by experience 
not to have ſufficiently provided againſt the oppreſſions of perſons Moor 762. 
employed for making proviſions for the king's houſhold, carriages, and 770, 778. 
ether purveyance for his majeſty, and ſeveral counties having . 
found themſelves obliged to ſubmit to ſundry rates and taxes, 
and compoſitions to redeem themſelves from ſuch vexations 
and oppreſſions, as it is recited by 12 Car. 2. c. 24. ſ. 12. it | 
was enacted by the ſaid ſtatute, * That from thenceforth no ſum 1 Hale 644. * 
or ſums of money, or other thing ſhall be taken, raiſed, taxed, 
rated, impoſed, paid, or levied, for or in regard of any 


* proviſion, carriages, or purveyance for his majeſty, his 
* heirs or ſucceſſors.“ 


—— nr rerun 
— pt —— — 2 — 


Dan 


Se?. 4. And it is farther enacted by the ſaid ſtatute, par- ; 
13. * That no perſon or perſons by any warrant, commiſſion» ? _—_— _—_ 
** or authority under the great ſeal, or otherwiſe by colour of e 
* buying or making proviſion or purveyance for his majeſty, ( 

** Or any queen of England for the time being, or of any the * 


3 
2 & 


. 


4 children of any king or queen of England for the time be- 


S 


ing, or that ſhall be, or for his, their, or any of their houſ- 
* hold, ſhall take any timber, fuel, cattle, corn, grain, malt, 0 
4 hay, ſtraw, victual, cart, carriage, or other thing what- f 
ſoever, of any the ſubjects of his majeſty, his heirs or ſuc- 
ceſſors, without the free and full conſent of the owner or 


N 3 ** owers 
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cc owners thereof, had and obtained without menace, or en- 
&« forcement; nor ſhall ſummon, warn, take, uſe, or require 
6 any the ſaid ſubjects to furniſh or find any horſes, oxen, or 

„ cattle, carts, ploughs, wains, or other carriages, for the uſe of 
e his majeſty, his heirs or ſucceſſors, or of any queen of Eng. 
4e land, or of any child, or children of any of the kings or 
& queens of England for the time being, for the carrying the 
&© goods of his majeſty, his heirs or ſucceſſors, or the ſaid 
<« queens, or children, or any of them, without ſuch full and 
« free conſent as aforeſaid ; any law, ſtatute, cuſtom, or uſage 
c to the contrary notwithſtanding.” 


Sec. 5. And it is farther enacted, par. 14. © That no 
4 Comm. 417, 4 pre- emption ſhall be allowed or claimed in the behalf of 
WT 4 his majeſty, or of any of his heirs or ſucceſſors, or of any cf 
* the queens of England, or of any of the children of the 
royal family, for the time being, in market or out of mar- 
«© ket, but that it be free to all and every the ſubjects of his 
« majeſty, to ſell, diſpoſe, or employ his ſaid goods to any 
« other perſon or perſons, as him liſteth ; any pretence oi 
„ making proviſion or purveyance of victual, carriages or 
& other thing for his majeſty, his heirs, or ſucceſſors, or af 
the ſaid queens, or children, or any pretence of pre- emp- 
« tion in their, or any of their behalfs notwithſtanding. And 
<« if any perſon or perſons ſhall make proviſion or purveyance 
&« for his majeſty, his heirs or ſucceſſors, or any the queens, 
« or children aforeſaid, or impreſs, or take any ſuch carriages, 
4 or other things aforeſaid, on any pretence or colour af any 
„ warrant aforeſaid, under the great ſeal, or otherwiſe, con- 
© traryto the intent hereof, it ſhall be lawful for the juſtices 
- «© of peace, or ſuch two or one of them as dwell near, and 
to the conſtables of ſuch pariſh or village where ſuch occ- 
% ſion ſhall happen, at the the requeſt of the party grieve), 
, to commit, or cauſe to be committed, the party or parties 
« ſo doing and offending, to gaol, till the next ſeſſions, there 
« to be indicted and proceeded againſt for the ſame, Cc.“ 


* 


* 


' $44. 6. But this abſolute and univerſal reſtraint of all 
1 Comm. 287. | | : f ; 
4 Comm. 116, kinds of purveyance having been found by experience incon- 
40, 432» venient, it was enacted by 13 & 14 Car. 2. c. 20. which has 
— ger been often continued by ſubſequent ſtatutes, that the officer 
11 4 12 Will. 3. of the navy may preſs carriages: for the uſe of his majeſty" 
'. 6 navy and ordnance, according to the regulations preſcri 
| by that ſtatute, and the like was enacted by 1 Jac. 2. c. 1 


in relation to the king's royal progreſſes, &c, 


CHAP 
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Os OFFENCES BY SOLDIERS and MARINERS: 


FFENCES by ſoldiers or mariners, made felony by 
O ſtatute, are of three kinds. —Firſt, Wandering without 
a teſtimonial. Secondly, Departing from the king's ſervice 
without licence. —Thirdly, Deſtroying a ſhip. | 


$22. 1. The firſt of theſe offences depends upon 39 Eliz. 1 
c. 17. by which it is enacted, “ That all idle and wandering , lay sir 
« ſoldiers or marines, or idle perſons which ſhall be wan- Will. Elack gone 
« deriag as ſoldiers or marines, ſhall ſettle themſelves in ſome — — 
« ſervice, labour, or other lawful courſe of life, without wan- antiquated fill 
« dering, or otherwiſe repair to the places where they were remains a dif. 
„born, or to their dwelling places, if they have any, and State Bock. 
there remain, betaking themſelves to ſome lawful trade or 
„ courſe of life, as aforeſaid ; upon pain, That all perſons 
« offending contrary to this act, ſhall ſuffer as in caſe of fe- 

4“ lonx, without clergy.” 


$:2. 2. And it is farther enafted, That every idle and 
« wandering ſoldier or mariner, which, 5 his cap- 
tain from the ſeas, or from beyond the ſeas, ſhall not have a 
« teſtimonial under the hand of ſome one juſtice of the peace, 
Hof, or near, the place where he landed, ſetting down there- 
in the place and time, where and when he landed, and the 
place of his dwelling or birth, unto which he is to paſs as 
aforeſaid, and a convenient time therein limited for his 
paſſage, or having ſuch teſtimonial, ſhall wilfully exceed 
the time therein limited, above fourteen days: And alſo, as 
well every ſuch idle and wandering ſoldier or mariner, as 
every other idle perſon wandering, as ſoldier or mariner, 
which ſhall at any time hereafter forge or counterfeit any 
ſuch teſtimonial, or have with him or them any ſuch teſti. 
* monial forged, or counterfeited as aforeſaid, knowing 
** the ſame to be counterſeited or forged, in all theſe caſes, 
** every ſuch act or acts to be felony, and the offenders to 
+ ſuffer, as aforeſaid, without any benefit of clergy.” 


| $eR. 3. And it is farther enacted, “ That it ſhall be 
* lawful for the juſtices of aſſizes, juſtices of gaol-deli- 
© very, and the juſtices of peace of every county, and all 
* juſtices of peace in towns corporate, having authority to Fa 
hear and determine felonies, to hear and determine all fuch 
offences in their general ſeſſions, and to execute the offer... 
* ders, which ſhall be convicted before them, as in 51 of 


N 4 « Felony 


184 


2 Inft. 729. 
4 Burn. 356. 
4 Comm. 165, 


Vide 4 Burn, 
755 


» Tat. 36. 

6 Co. 27s |, 
Co. Lit. 1 
Dalt. c. 107. 
C. Car 71. 
Hott, 134. 
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ec felony is accuſtomed, except ſome honeſt free holder, &c, 
« will take ſuch offender into his ſervice for one whole 
ce year, and alſo be bound by recognizance of ten pounds, to 
« keep the ſaid perſon for one whole year, and bring him to 
cc the next ſeſſions for the peace and gaol delivery next en- 
<« ſuing after the ſaid year; and if any ſuch perſon ſo retained, 
cc depart within the year, without the licence of him that ſo 
cc retained him, then, to be indicted, tried, and judged as a 
« felon, and not to have the benefit of the clergy.” 

Sect. 4. But it is provided by the ſaid ſtatute, * That if 
c any ſuch idle and wandering perſon, as aforeſaid, ſhall hap- 
ce pen to fall ſick by the way, ſo that by reaſon of his weak- 
<-nels he cannot travel to his journey's end within the time 
limited within his teſtimonial, no ſuch perſon to be within 
the danger of this ſtatute, ſo as he ſettle himſelf in ſome 


>] % 


« Jawful courſe of life, as aforeſaid, or repair as aforeſaid to 


« the place where he was born, or was laſt abiding, within 
« convenient time after the recovery of his ſickneſs, and 
« there remain as aforeſaid.” 


Sea. 5. And it is farther provided by the ſaid ſtatute, 
« That if ſuch ſoldier or mariner repairing to his place 
« of birth, &c. cannot get work, he ſhall be ſet to work by 
« two juſtices of peace,” | 

Sect. 6. And it is farther provided, . That if ſuch fol- 
c“ dier or mariner reſort to ſome juſtice of the peace next 
«« adjoining to his place of landing, or to ſuch his direct way 


home, and make known unto the faid juſtice his poverty; 


<« that the ſaid juſtice, upon perfect notice thereofhad, may licenſe 
<« the ſame ſoldier or mariner to paſs the next and direct way 
« to the place where he is to repair, and to limit him fo 
«© much time only, as ſhall be neceſlary for his travel thi- 
c ther; and that in ſuch caſe his licence being ſo made, 
e and he purſuing the form of ſuch his licence, ſhall and may, 
& for his necellary relief in his travel, aſk and take the relief 
“ that any perſon ſhall willingly give him.“ 


It is alſo enacted by 17 Geo. 2. e. 5. with an exception of the 
proviſions of 39 Eliz. c. 17. That all perſons wandering 


«© abroad and begging, pretending to be ſoldiers, mariners, ſea- 


* faringmen, ſhall be deemed rogues and vagabonds, and pu- 
& niſhed as the act directs, with whipping, impriſonment; &c.“ 


S222. . The ſecong offence of this kind, viz. That of 


| departing from the king's ſervice without licence, depends 
upon ſeveral ſtatutes, For it was enacted by 18 Hen. 6. 


c. 19. ©* That. ſoldiers retained in the manner preſcribed 
« by that act, departing from their captains without licence, 
<« ſhall be guilty of felony ;*” but this ſtatute is now of little 
uſe, becauſe the method of retaining ſoldiers therein referred 
ts, is diſuſed, | | 

. 2 | Sell 


n 1 . n —_ y—_ * 8 * 
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8. However by 7 Hen. 7. c. 1. and 3 Hen. 8. c. 5. 

i... Fr, « If 7 ſoldier being no Pare oy immediately 1 
« retained with the king, who ſhall be in wages and retained, 2 And. 151. 
« or take any preſt to ſerve the king upon the ſea, or 124. 
« upon the land beyond the ſea, depart out of the king's 13 
« ſervice, without licence of his captain, he ſhall ſuffer as bore cited, and 
| « a felon, without the benefit of the clergy. And all juſ- 8 672, to 

« tices of peace in every ſhire in England, where any 
« ſuch offenders be taken, have power to enquire of the 
« ſaid offences, and the ſame to hear and determine, as they 
« may do of felony, treſpaſſes, and of other offences expreſſed 
« jn the king's commiſſion to them made, as though the ſaid 


« offences were done in the ſame ſhire.” 


Sed. 9. And by 2 Edw. 6. c. 2. © If any ſoldier ſerving , x,q. 86. 
© the king in his wars, in any his dominions, or on the & Co. 67. 
« ſeas, or beyond the ſeas, .or in Scotland, depart with- 4 3 22 
&« out licence of the lieutenant, or admiral, or captain, &c. .. ; . nt 
« with booty, or otherwiſe, being in the enemy's coun- ſpecting the pu- 
« try, or elſewhere in the king's ſervice, or out of any niſhment of ſol- 
Pp , diers in the ſer- 
&« parriſon where he ſhall be appointed to ſerve, he ſhall ice of the Eaſt- 
de be adjudged a felon, and excluded from his clergy ; and India Company. 
« the juſtices of every ſhire where ſuch offender ſhall be cht z nie,. 
e taken, may enquire of and determine the offence, &.“ ry officer in the 
ſervice af the 
Eaſt India Company has not a right to refign his commiſſion at all times, and under any cir+ 
cumſtances whatſoever, whenever be pleaſes. 4 Burrow. 2421. By 29 Geo. 2. c. 17. ſubjects 
in the ſervice of the French king, as officers or ſoldiers, are guilty of felony without clergy. 
Vide alſo the annual acts for the puniſhment of mutiny and deſertion. 


Se. 10. The third offence of this kind, viz. That of de- 
ſtroying a ſhip, depends upon 22 & 23 Car. 2. c. 11. and 
1 Ann. ſt. 2. c. 9. by which it is enacted, © That if any 
* captain, maſter, mariner or other officer belonging to 
* any ſhip, ſhall wilfully caſt away, burn, or otherwiſe 
* deſtroy the ſhip to which he belongeth, or procure the ſame 
to be done, to the prejudice of the owner or owners 
* thereof, or of any merchant or merchants that ſhall load 
* goods thereon, he ſhall ſuffer as a felon, without the be- 
* nehit of clergy, and if the offence were committed in the 
© admiral's juriſdiction, ſhall be tried in the manner pre- 
* ſcribed by 28 Hen. 8. c. 15,” 


+ Sed. 11. Alſo it is further enacted by 4 Geo. c. 12. 
a hat if any owner of, or captain, maſter, mariner, or other 
5 officer belonging to any ſhip ſhall wilfully caſt away, burn, 
Sis otherwiſe deſtroy the ſhip of which he is owner, or unto 
s — he belongeth, or in any manner of wiſe procure the 
4 *meto be done, to the prejudice of any perſon that ſhall 
underwrite any 2 of inſurante thereon, or of an 


is * that ſhall load goods thereon, he ſhall ſuffer 


S:, 


186 Or OFFENCES xy HUNTERS, Pk. . 
+ Sec. 12. But by 11 Geo. 1. c. 29. ſ. 6. this clauſe is 
explained and the offenders are ouſted of clergy. And it is 
further enacted, *© That if any of the ſaid offences be commit. 
< ted within the body of a county, the ſame ſhall be tried in 
« the ſame manner as other felonies ſo committed. And if 
% committed upon the high ſeas, the ſame ſhall be tried, &c, 
according to the directions of 28 Hen. 8. c. 15.“ 


For the offences by maſters and Mariners amounting to piracy, vide 11 and 12. Will. 3. c. . 
Ante ch. 37. For the puniſhment of ſoldiers and feamen convicted of profane curſing ut 
ſwearing, vide 19 Geo. 2. c. 21. 23 Geo. 2. c. 33. Ante ch. 6. ſ. 4. For inferior offences te. 
ſpecting wages and deſertion, 2 Geo. 2. c. 36. 23 Geo. 2. c. 26. For the regulation of ſeamen 
wages under certain penalties, 31 Geo. 2. c. 10. And for the inliſting of ſoldiers, ac. 4 


Burn 212+ 
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3 Edw. 1. c. 20. IT is recited by x Hen. 7. c. 7. That many great 
21 Edw. I. c. outrages, murders, inſurrections and rebellions had often 
* 56.77. been occaſioned by perſons in great numbers with painted 
Dat. c. 29. faces, viſors, and otherwiſe diſguiſed, and riotouſly, 2nd 
7 Hale 656 to in manner of war arrayed, hunting as well by night s 
n. by day;“ and thereupon it is enacted, * That as often 
Co. Lit. 350. as information ſhall be made of any ſuch unlawful hunt- 
2 Burn 263. 4 ings by night, or with painted faces, to any of the king's 
* council, or to any juſtice of peace of the county, « 

“ any perſon ſuſpected thereof, any of the ſame counci, 

or juſtices, to whom ſuch information ſhall be mac, 

may make a warrant to arreſt ſuch perſon, and may allo 

examine him of the ſaid hunting, and of the ſaid doers i 

de that behalf; and if the ſame perſon wilfully conceal the ſai 

<« huntings, or any perſon with him defective therein, thit 

then the ſame concealment be felony; and if he then con. 

« feſs the truth, and all that he ſhall be examined of, an 

„ knoweth in that behalf, that then the ſaid offences d 

« huntings be againſt the king but treſpaſs fineable, by it 

* fon of the ſame confeſſion, at the next general ſeſſions 0 

« the peace to be holden in the ſame county, by the king? 

« juſtices of the ſame ſeſhons, there to be ſeſſed. And j 

© reſcous or diſobedience be made to any perſon, having auth 

<« rity to do execution or juſtice by any ſuch warrant, by a 

„ perſon, the which fo ſhould be arreſted, ſo that the en 

e cution of the ſame warrant thereby be not had, that then 

the ſame reſcous and diſobedience, be felony; and if anf 

« perſon or perſons ſhall be convid of any ſuch hunting, wil 


painted faces, viſors, or otherwiſe diſguiſed, to w_— 
| 


. 
VR. 
% 
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te they ſhould not be known, or of unlawful] hunting in time of 
« night, that then the ſame perſon or perſons ſo convict, to have 
« like punition, as he or they ſhould have, if he or they were 


4 convict of felony.” 


. + $48. 2. It is alſo further enacted by g Geo, 1. c. 22. 1 
made perpetual by 31 Geo. 2. C. 22. * Thar if any perſon or r menten 
« perſons being armed with ſwords, fire arms, or other of- in this act are 
« fenſiye weapons, and having his or their faces blacked, not to be taken 
ce or being otherwiſe diſguiſed, ſhall appear in any foreſt, BIG — 
4 chaſe, park, paddock, or grounds incloſed with any wall, but are every of 
“e pale, or other fence, wherein any deer have been, or ſhall _ * 
be uſually kept ;—or in any high road, open heath, com- Flanduickt, B. R. 
* mon, or down, —or ſhall unlawfully and wilfully hunt, H. 219. 

& wound, kill, deſtroy, or ſteal any red or fallow deer or 

« unlawfully rob any warren (a) or place where conies or hares 64) O. Rua. 548. 
« are uſually kept: — Or ſhall unlawfully ſteal or take away C. Jac. 195. 

« any fiſh out of any pond or river.—Or if any perſon or per- * Bac. Ab. 614 
e ſons (whether armed and diſguiſed or not) ſhall uniawfully and 

„ wilfully hunt, wound, kill, deſtroy, or ſteal any red or fal- 

“ low deer, fed or kept in any places in any of the king's for- 

« eſts or chaſes, which are or ſhall be incloſed with pales, 

rails, or other fences, or in any park, paddock, or grounds 

incloſed, where any deer have been or ſhall be uſually kept; 
„) (1) (2) (3) (4) (5) ;—or ſhall forcibly reſcue any (+) For offences 
perſon being lawfully in cuſtody of any officer or other per- — — 
ſon for any the offences before mentioned ;—or, if any per- fich, vide ch. 58, 
ſon or perſons ſhall by gift or promiſe of money, or other One 
reward, procure any of his majeſty's ſubjects to join him —— 
or them in any ſuch unlawful act; every perſon ſo offend- vide ch. 46. 
ing, being thereof lawfully convicted (in any county in (2) 3 
* England) ſhall ſuffer death without benefit of clergy—but — 38, app. 1. 


* not to work corruption of blood, nor forfeiture of land or (3) For offences 
6c goods,” | y burners of 
houſes, &c vide 
: ch. 58, app. 4- 
(4) AN ſhooting at another, vide ch. 58, app. 5. (5) For ſending threatning letters, vide 
. 5 , app · 5 : 


cc 


+. Sea, 3. And, „ For the more eaſy and ſpeedy bring- The fuvats 
sing the offenders to juſtice,” it is alſo enacted by the ſaid per cn bs 


T one of the principal ſecretaries of ſtate; who ſhall lay the 
ame, as ſoon as conveniently may be, before the king in 

is privy council; whereupon it ſhall and may be lawful 
« for 
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te for his majeſty, his heirs or ſucceſſors, to make his order in 
“ ſaid privy council, thereby requiring and commanding ſuch 
« offender to ſurrender himſelf within the ſpace of forty days 
&© to any of the juſtices of the King's Bench, or to any one 
e juſtice of the peace, to the end that he may be forthcoming 
© to anſwer the offence wherewith he ſhall ſo ſtand charged, 
& according to the due courſe of law; which order ſhall be 


printed and publiſhed in the next London gazette, and ſhall 


c be forthwith tranſmitted to the ſheriff of the county where 
“the offence ſhall be committed, and ſhall within fix days 


after the receipt thereof, be proclaimed by him or his offi- 


« cers, between the hours of ten in the morning and two in 
« the afternoon, in the market places, upon the reſpective 


„ market days, of two market towns in the ſame county, near 


<« the place where ſuch offence ſhall have been committed 
« and a true copy of ſuch order ſhall be affixed upon ſome 
* public market place in ſuch market towns; and in caſe ſuch 
«© offender ſhall not ſurrender himſelf purſuant to ſuch order 
« of his majeſty, his heirs or ſucceſſors, to be made in coun- 
„ cil as aforeſaid, he ſhall, from the day appointed for his 
6 ſurrender as aforeſaid, be adjudged, deemed and taken to 
© be convicted and attainted of felony, and ſhall ſuffer pains 
of death, as in cafe of a perſon convicted and attainted by 


* verdict and judgment of felony, without benefit of clergy} 


„and the court of King's Bench, or judges of oyer and ter- 
« miner, &c. for the county where the offence is ſworn in 


„ ſuch information to have been committed, upon pro- 


For the inſtances 
in which the 


« ducing to them ſuch order in council, under the ſeal of the 
c ſaid council, to award execution againſt ſuch offender in 
« ſuch manner as if he had been convicted and attainted in 
«the ſaid court of King's Bench, or before ſuch juſtices of 
« oyer and terminer, or general gaol delivery reſpectively,” 


+ Sea. 4. And it is further enacted, par. 5. That who- 
&« ever ſhall, after the time appointed, as aforeſaid, for the 
„ ſurrender of any perſon ſo charged upon oath, with any 
“ the offences aforeſaid, be expired, conceal, abet, or ſuc- 
« cour ſuch perſon, knowing him to have been ſo charged, as 
<« aforeſaid, and to have been required to ſurrender himſelf by 
“ ſuch order, being lawfully convicted thereof, ſhall ſuffer 
« death without benefit of clergy.” 


+ Sen. 5. But this ſhall not hinder any judge, juſtice of 
the peace, . magiſtrate, officer, or miniſter of juſtice, from 


hundred hall be apprehending or ſecuring ſuch offender, by the ordinary 


liable to the a- 
mount of 2001. 
and for the pre- 


courſe of law: and if he be taken and ſecured before the time 
of ſurrender, he ſhall have his trial by due courſe of law. 


vious proceedings 
which are neceſſ-ry to intitle the party to recover, vide 7, 8, 9, and ro ſeQions of the act, and 
Douglas 704. For the rewards tor apprehending an offender, vide Bk. 2. c. 13. ſ. 28. 


Seel , 
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6. It is enacted by 5 Geo. 1. c. 28. That who- 
40 222 enter into any park, paddock, or other incloſed 
* ground where deer are uſually kept, and wilfully wound or 
« kill any red or fallow deer therein, without licence from 
« the owner or keeper, or ſhall aid or aſſiſt in the commit- 
« ting of any ſuch offence, hall be tranſported for ſeven 


«c years. 
+ $42. 7. But by 16 Geo. 3. c, 30. (which repeals, by 


name, all former ſtatutes, except the ſtatute above menti- 
oned, as far as they relate to deer) it is further enacted 


« deſtroy,—or ſhall carry away any red or fallow deer, in any 


« foreſt, chaſe, purlieu, or ancient walk, whether incloſed 8 


Holt 214, 215- 
Carth. 508, 509. 
4 Strange 44, 263, 
&« That whoever ſhall courſe or hunt, or ſhall take in any 
« ſlip, nooſe, toil, or ſnare, or ſhall kill wound or deſtroy, 


& gr ſhall ſhoot at, or otherwiſe attempt to kill, wound, or Farres. 129,134- 


10 Mod. 248, 
341, 378. 


Salk. 542. 
* Car. 340» 
eſſ. Caſ. 346. 


« or not, or in any incloſed park, paddock, wood, or other Gilb. Caſ. 282, 


« jncloſed ground where deer are, have been or ſhall be uſu- 
« ally kept, without the conſent of the owner, or without 
« being otherwiſe duly authoriſed ; or ſhall be aiding, abet- 
ting, or aſſiſting therein or thereunto ; every perſon ſo of- 
« fending, by courſing, hunting, ſhooting at, or otherwiſe 
« attempting to kill, wound, or deſtroy ; or by aiding there- 
64 in or thereunto, ſhall forfeit for every ſuch offence twenty 

pounds.—And every perſon ſo offending by killing, wound- 
ing, or deſtroying, or by taking in any flip, nooſe, toil, 
or ſnare, or by carrying away, or by aiding therein re- 
ſpectively, ſhall for every deer ſo wounded, killed, deſtroy- 
ed, taken, or carried away forfeit thirty pounds. — And if 
the offender in any of the caſes aforeſaid, ſhall be a keeper 
of, or perſon in any manner intruſted with the cuſtody or 
care of deer in the foreſt, chaſe, purlieu, antient walk, or 
incloſed park, paddock, or wood, or other incloſed place 
where the offence ſhall be committed, every ſuch offend- 


offenders. —And whoever after having been convicted of 


ed b 
any of the aforeſaid offences, ſhall offend a ſecond time, has 


* ſuch ſecond offence, whether it be the ſame as the firſt 3 — 
offence, or be any other of the aforeſaid offences, ſhall ment inhicteg s 


er ſhall forfeit double the penalty herein inflifted on other The milder pu- 
niſhment inflict- 
y this act 
deen thought 


ited by 


„de deemed felony, and the perſon guilty thereof, on con- the black act 
© viction by indictment, ſhall be tranſported for ſeven years. % **<ited- 


„ —And if any offender v/ho hath been convicted under any _ 


© former ſtatute now in force for hunting and killing deer, 
„ ec. ſhall again commit any of the offences abovemention- 
* ed, he ſhall be adjudged to have committed a ſecond of- 
'* fence, under the proviſions and penalties of this act.“ — 
And, For the more eaſy bringing ſuch offenders to pu- 
* niſhment, the juſtice before whom any perſon ſhall be con» 
: victed for the firſt time, ſhall tranſmit ſuch conviction un- 

der his hand and ſeal to the next quarter ſeſſions, to be 


filed 


1784. 
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te filed among the records, by the clerk of the peace, which, 
cor a true copy thereof, certified and ſubſcribed by the ſaid 
« clerk, ſhall be ſufficient evidence of the conviction for the 
* firſt offence.” 


+ Seft. 8. It is alſo enacted, par. 4. That any one 
C juſtice, on complaint of ſuſpicion, on oath, ſhall, by war. 
cc rant, cauſe the houſe of the perſon ſuſpected to be ſearched, 
“ and if any red or fallow deer, which ſhall have been un- 
<« lawfully killed, or the head, ſkin, or other part thereof, 
c or any flip, nooſe, toil, ſnare, or other engine for the 
« unlawful taking of deer, ſhall be found, to cauſe the ſame and 
« ſuch perſon ſo having poſſeſſion; or in whoſe dwelling- 
cc houſe, ortt-houſe, garden, or other place the ſame ſhall 
ce be found, to be brought before any juſtice having juriſ- 
« diction, and if ſuch perſon ſhall not produce before ſuch 
« juſtice the party of whom he received the ſame, or ſatisfy 
<« ſuch juſtice that he came lawfully by ſuch deer, or the 
« head, ſkin, or other part thereof, or had a lawful occaſion 
<« for ſuch nooſe, lip, toil, ſnare or other engine, and did 
not keep the ſame for any unlawful purpoſe, he ſhall for- 
<« feit not exceeding 30 l. nor leſs than 10/7, at the diſ- 
c cretion of ſuch juſtice,” | 


And by par. 5. © If the perſon in whoſe poſſeſſion the ſame 
c ſhall be found ſhall not under the proviſions aforeſaid, be 
<« liable to conviction, any juſtice having juriſdiction may 
% ſummon before him every perſon through whoſe hand 
% ſuch deer, &c. &c. ſhall appear, upon the evidence gi- 
“ ven to have paſſed, and if the perſon from whom ſuch 
„deer, &c. &c. ſhall appear to have been -firſt received, 
* or who having had poſſeſſion thereof ſhall not give proof 
% to the ſatisfaction of ſuch juſtice that he came law- 
« fully by the ſame, ſuch perſon ſhall, on every con- 
te viction, forfeit not exceeding 3o/. nor leſs than 10/1.” 
And by par. 6. If on the ſearch, by warrant, no deer, 
“ &c. ſhall be found, and it ſhall appear on the oath of one 
« witneſs that any perſon hath, or hath had any ſuch deer, 
« KC. &c. in his poſſeſſion, and ſhall be reaſonably ſuſ- 
| © pected to have come diſhoneſtly or unlawfully thereby, 
« every ſuch perſon, and all others through whoſe hands the 
ce ſame ſhall appear to have paſſed under the like ſuſpicion, may 
te be proceeded againſt, as if ſuch deer, &c. &c. had been 
« found in the poſſeſſion, houſe, out-houſe, garden, or place 
« of ſuch perſon, on ſearch by warrant as aforeſaid.” 


$8. 9. And it is further enacted par, 7. That who- 


By the grant of & ever ſhall lay ſnares or other engines for the purpoſe of taking 
ebe N « or killing deer, within or upon any foreſt, &c. or in the 
| 3 Dyer “ ring, or outer-fence, or bank, dividing the ſame from the 
159. e adjoining lands ;—or in any incloſed park, &c. ſhall, for 
« the firſt offence, forfeit not exceeding 10/. nor r 
: 5 
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« 51. and for every other offence not exceeding 201. nor 
« leſs than 100. 

Se. 10. And it is further enacted by par. g. * That if any ,. wt 


4e arrying any gun or other fire-arms, or any ſword, e 
40 45 * — — weapon, ſhall come into any fo- _ 
« reſt, chaſe, purlieu, or ancient-walk,—or into any incloſed 
« park, paddock, wood, or into any other ground where deer 
« are uſually kept, be the ſame incloſed or not incloſed, with 
« an intent unlawfully to ſhoot at, courſe, or hunt, or to 
« take in any flip, nooſe, toil, ſnare, or other engine, or 
dc to kill, wound, deſtroy or take away, any red or fallow 

« deer, it ſhall be lawful for every ranger or keeper, or per- 
« ſon intruſted with the care of ſuch deer, to ſeize and 
« take from ſuch perſon, in and upon ſuch foreſt, chaſe, 
« purlieu, ancient walk, park, paddock, wood, or other ground, 
« to and for the uſe of the owners thereof, reſpectively, all ſuch Dogs and en- 
guns, fire-arms, flips, nooſes, toils, ſnares, or other — may be 
« engines ; and all dogs there brought for courſing deer, in 
« the (ame and like manner as game-keepers of manors are 
« empowered by law within their reſpective manors, to ' ſeize 
and take dogs, nets, or other engines in the cuſtody of per- 

« ſons not qualified by the laws to keep the ſame. And if any 
4 ſuch perſon ſhall there unlawfully beat, or wound any ran- 
<« per or keeper, or his or their ſervants, or aſliftants, in 
« the execution of his or their offices, or ſhall attempt to reſcue 
« any perſon in the lawful cuſtody of any ſuch ranger, keeper, 
« ſervant, or aſſiſtant, every perſon ſo offending on con- 
“ viction by indictment, ſhall be tranſported for ſeven years.“ 


CHAPTER THE FIFTIETH. 


Or OFFENCES v DESTROYING FENCES, 
TURNPIKE-GATES,'axv BRIDGES, 


(FENCES. ) | 


+ I is enacted by 13 Edw. 1. ſt. 1. c. 46. That ON 
* Where ſometime it chanceth that one having hoon 


* right to approve, doth then levy a dyke or an hedge, 3 


_ a on this act, 2 
and ſome by night, or at another ſeaſon, when they ſuppoſe Laſt. 473. See 


* not to be eſpied, do overthrow the hedge or dyke, and it _ 
cannot be known by verdict of the aſſize o . © CR 


. r jury who did C. Car, 281. 
ay „ erthrow the hedge or dyke, and men of the towns near gave: ns. 
be 8 will not indict ſuch as he guilty of the fact, the towns near fn 1 
he f adjoining {hall be diſtrained to levy the hedge or dyke at 4 C0. 38. 

* a their own coſt, and to yield damages.” —And by 3 & 4 _ "= 
4 Edw. 6. e. 6. ſuch perſon as ſhall bring an aſſize thereupon, 8 
50 


„ and 


/ 
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4 


4 and have judgment to recover, ſhall have his damages 


& trebled, by the judgment of the court.“ 


For the mode in 
which the juſ- 
ices are directed 
to proceed, vide 
the act, and 
ante ch. 49s 


vide 13 Edw. 1. 


. I, Co 40. 

1 Geo. I. ſ. 42. 
Cs « 8. 

6 Geo. 1. c. 16. 


4 Comm. 144. 


* dykes, 


t Se. 2. And it is farther enacted by 6 Geo. x. c. 16, 
4 That whoever ſhall break down, throw down, level, or de- 
bc ſtroy . hedges, gates, poſts, ſtiles, railing, walls, fences, 
itches, banks, or other incloſures of ſuch woods, 
« wood-grounds, parks, chaſes, or coppices, plantations, 
cc timber trees, fruit or other trees, thorns or quickſets, ſhall 
& by 6 Geo. 1. ſ. 2.c. 48. be committed to the houſe of cor. 
cc rection for three months, and where there are nohouſes of 
correction, to any other priſon of the county or place for 
„four months, and whipped, and on conviction, by two juſ. 
cc tices in open ſeffions; and ſuch lords of manors, owners 
“ and proprietors of the ſame, that is, are, or ſhall be 
« damaged thereby, ſhall have the remedy and ſatisfaction 
ce from the adjoining pariſhes and places as is given by the 
& above recited act of 13 Edw. the Firſt,” | 


+ $28. 3. And it is further enacted by 16 Geo, 3. c. 30. ſ. g. 

&© Whoever ſhall wilfully pull down or deſtroy, or cauſe to be wil- 
fully pulled down or deſtroyed, the pale or pales, or any part of 
ce the walls of any foreſt, chace, purlieu, ancient walk, park, pad- 
ce dock, wood, or other ground where any red or fallowdeer ſhall 
e be then kept, witkout the conſent of the owner, or perſon 
« chiefly intruſted with the cuſtody thereof, or being other- 
wiſe duly authoriſed, ſhall forfeit and pay the ſum of ghirty 
pounds, on information upon oath before one juſtice, by 
one witneſs, &c. and whoever having been convicted ſhall 
offend a ſecond time, ſhall on conviction by indictment, be 
tranſported for ſeven years, provided the proſecutions be 
within ſix months.“ 


+ Sef. 4. By g Geo. 3: c. 29. ſ. 3. © Whoever ſhall 
wilfully or maliciouſly demoliſh, pull down or otherwiſe 
deſtroy or damage any fence made for dividing or incloſing 
any common, waſte, or other lands or grounds in purſuance 
of any act of parliament, or ſhall cauſe or procure the ſame 
to be done, he ſhall be guilty of felony, and tranſported for 
ſeven years. Proſecution to be commenced in 18 months 
after the offence committed,” 


(TURNPIKE-GATES.) 


+ Set. 5. It is enacted 4 Geo. 2. ſ. 2. c. 19. bat 


if any perſon or perſons ſhall, either by day or night, wil- 
fully and maliciouſly break down, cut down, pluck up, 
throw down, level, or otherwiſe deſtroy any turnpike-gate, 
any poſts, rails, wall, or other fence, belonging to any ſuch 
turnpike-gate erected to prevent paſſengers from paſſing 
« by without paying the toll directed to be paid by 2 4 


\ 


qa Lan | % ws W's "IE" 


S. OS BE. 


Ch. 50. AND BRIDGES. 


« of parliament, ſuch offender, on the oath of one witneſs, 
« before two juſtices, or at ſeſſions, ſhall be ſent to the com- 
« mon gaol or houſe of correction, to hard labour, for three 


« months, and be once publickly whipped.” 


And it is farther enacted by the ſaid ſtatute, 1 Geo. 1. c. 19. 
and by 5 Geo. 2. c. 33. That on conviction of the ſaid of- 
« fence, by indictment before juſtices of aſſize, oyer and termi- 
« ner, or gaol delivery for the county, &c. the offender ſhall be 
« tranſported for ſeven years; and that if ſuch offender ſo con- 
« victed, commit any of the offences aforeſaid a ſecond time, 
« or if any perſon or perſons ſhall either by day or night, wil- 
« fully and maliciouſly pull down or demoliſh any houſe or 
« houſes, erected for the uſe of any turnpike-gates, ſuch of- 
« fender, on conviction * indictment, before juſtices of aſ- 
« ſize, or gaol delivery, ſhall be guilty of felony, and tranſ- 
« ported for ſeven years. Provided, in both caſes, the pro- 
« ſecution be within ſix months.“ 


1 Sec. 6. It is alſo enacted by 5 Geo. 2. c. 33. © That 
&« if ſuch offender ſhall return from tranſportation, as afore- 
« (aid, he ſhall ſuffer death without clergy, * 


+ 8:2. 7. And it is alſo enacted by 8 Geo. 2. c. 20. 
«© That whoever ſhall be guilty of the offences abovemen- 
« tioned, or if any perſon or perſons ſhall deſtroy, &c. any 
“chain, bar, or other fence or fences belonging to any ſuch 
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Vide B. 2. e. 33. 
tit. tranſporta- 
tion. 


N. B. The 27 
Geo. 2. c. 16. 
makes 5 Geo. 2. 
c. 33. 8 Geo. 
2. C. 20. per- 


„“ turnpike-gate or gates as aforeſaid, or any other chain, petual. 


„bar, or fence of any kind whatſoever, ſet up or erected to 

prevent paſſengers from paſſing without paying toll by act 

*© of parliament, or ſhall forcibly reſcue any perſon or per- 

* ſons, being lawfully in cuſtody of any officer or other per- 

* fon for any of the offences before mentioned, ſuch offender 

2 * V4 death without clergy ide further proviſions by 
is act.“ P 


+ Se. 8. By 13 Geo. 3. c. 84. ſ. 42. If any perſon 
* or perſons ſhall commit any of the offences aforeſaid, or 
* deſtroy any crane, machine or engine made or erected on 
** any turnpike road, by authority of parliament, for weigh- 
ing waggons, carts, or carriages, or ſhall foreibly reſcue, 
Kc. ſuch offender ſhall be tranſported for ſeven years, or 


committed to priſon, not exceeding three years, at the 


** diſcretion of the court; and unleſs the offender be convict- 
** ed within twelve months, the hundred ſhall make ſatisfac- 
* tion for the damages done.“ 


(BRIDGES.) 


+ $f. 9. It is enacted by 9 Geo. 1. c. 29. ſ. 6. for pre- And the ſame i 


venting the wilful and malicious damaging or deſtroying Weſt- 


minſter-bridge, or any part thereof, "That if any perſon or (. 6, reſpeQing 
4 «« perſons 


Vol. I. | 


7 Geo, 3. Co 4% 


enacted by 31 
Geo. 2. C. 10. 


# 
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London bridge, 
and by 12 Geo. 1. 
c. 36. ſ. 3. res 
ipecting Fulham 
Bridge. — But 
by 20 Geo. 2. 
c. 22. the diſ- 
tinction ot Wal- 
ton bridge. By 
23 Geo. a. c. 37. 
of Hampton- 


Or OFFENCES AV GAOLERS. Bk. . 


« perſons ſhall wilfully and maliciouſly blow up, pull down, or 
«. deſtroy the ſaid bridge, or any part thereof, or attempt ſo 
„ to do, or unlawfully and without authority remove or take 
„ away any works thereto belonging, or in any wiſe direct or 
e procure the ſame to be done, whereby the ſaid bridge, or 
„ the works thereof may be damaged, or the lives of the 
% paſſengers endangered, ſuch offender or offenders ſhall be 


« adjudged guilty of felony, and ſuffer death without benefit 


3, 
court bridge. By « of clergy 4 


24 Geo. 2. c. 36. K 
of Ribble bridge. By 23 Geo. 2. c. 45. of Sandwich bridge. By 29 Ged. 2, e. 86. of Blackfryar: 


bridge. By 29 Gev. 2. c. 73, of Urſe bridge. By 30 Geo. 2. c. 59, of Jeremiah's Ferry. By 30 
Geo, 2. c: 63, and 31 Geo. 2. c. 48. of Old Brenttord bringe, and by 31 Ceb. 2. c. 59+ of Trent bridge, 
is made ſingſe f:lony, and within the benefit of clergy, | 


CHAPTER THE FIFTY-FIRST. 


Or OFFENCES A GAOLERS. 


> Y 14 Edw. 3. e. tc. « If any keeper of a priſon, or under- 
1 Hale 640, 641, „ keeper, by tov great dureſs of. impriſonment, and by 


2 C. 26. c.“ Pain, make any priſoner that he hath in his ward, to become 
ny 2p Dan appellor againit his will, he is guilty of felony.” And 


2 Inſt. 589,381. it is ſaid to be no way material, whether the approvement be 
| true or falſe, or whether the appellee be acquitted or con- 
demned ; but at law this offence was eſteemed a miſpriſion 
only, unleſs the appellee were hanged by reaſon of the 


appeal, 


Gaorens, as well de fade as de jure, are liable to attachment for contempt of court, and to 
fine, impriſonment, and forfeiture of office for groſs and palpable abuſes; as in treating criminals 
with barbarity, extorting money, not making lawful deliverance, er ſuffering them to efcaje, 
4 Ed. 3. c. 10. 2 Inſt. 43, 53, 381. Co. Lit. 233. 4 Co. 44. 9 Co. 50. Ray. 216. Lev. 71. 
2 Hawk. 151. 3 Mod. 143. And if death be the conſequence of their harſh treatment, it“ 
fclonious homicide, 3 Inſt. 91. Foſt. 321. By the 3 Hen. „. they muſt certify the names of 
their priſoners at every goal delivery, in order to be calendered. By 19 Hen. 7. c. 10. they are 
liable to heavy fines for ſuffering the eſcape of priſoners committed tor ſuſpicion of high or petit 
treaſon. 12 Mod. 226. By 22 and 23 Car. 2. c. 13. debtors and felons are to be ſeparately lodged 
on forfeiture of office and treble damages. By 8 and g Will. 3. c. 27. to ſuffer an eſcape by bribery, 
cool. loſs of office, and diſability, &c. vide poſt. 119. 3 Lev. 288. Ray. 216. By 3 Geo. 1. c. 15 
eney ate reſtrained ſrom purchaſing the office, penalty gol. &c. By 9 Geo. 1. c. 22. 11 Geo. ls 
c. 22. to netlect or refuſe to execute proceſs in the manner directed by the act, 200l, & . By5 
Geo. 2. c. zo. to ſuffer a bankrupt to eſcape 5ool. By 2 Geo. 2. c. 22. and 21 Geo, 2. c. 33, 0 
carry a priſoner for debt to goal againſt his will within 24 hours after he is taken, to exact any 
gratuity from, or to force any expence upon him, to purloin his bedding, apparel, &c. or to refule 
him or his friends a copy of the clauſes of this act to read, &c. incurs an additional penalty of 5% 
and the offender may be indicted for the miſdemeanour, By 24 Geo. 2. c. 40. to permit ſpitituous 
liquors to be fold in the goal 1001. By 27 Geo. 2. c. 17. the king's bench is veſted in the crow!» 
and the marſhal made liable, &c. By 32 Geo. 2. gavlers guilty ot extortion may be puniſhed in! 
ſi mmaty way, and for diſobeying the injunctions of the act forteit 201, and treble coſts. By 146 
Geo, 3» c. £9, to diſobey an order of juſtices made purſuant to the act is liable to fine at the diſcre- 
tion af the jpdges of aflize, or the juſtices in ſeſſions. See alſo 11 and 12 Will. 3. c. 19. 24 Ceo- 3. 
c. 84, and 47. and 3 Mod. 143, 11 Mod. 51, 79, 80. 12 Mod. 227. 2 Rol. Ab. 76. Jenk. 2% 
For the fces of oc lers id Geo. 2» Co 22+ 3 Geo. 2. c. 27. 8 Geo. 2. c. 24. 21 Gev. 3+ c 33 


22 Gro. 2. C. 28. C 1 Ab. 
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CHAPTER THE FIFTY-SECOND. 


Os OFFENCES »y TRANSPORTERS + 
Or SHEEP on WOOL, 


rtation of wool was made felony ; but by 7 & 8 3Inft. g5,96. 
2 28. it is reduced to a miſdemeanor only, and 4 Comm. 154+ 
it is ſubjected to ſevere penalties by many late ſtatutes, 


8:7. 2. It is enacted by 8 Eliz. c. 3. © That hv per- 
« ſon or perſons ſhall bring, deliver, fend, receive, or take, 
« or procure to be brought, delivered, ſent, or received into 
« any ſhip or bottom, any rams, ſheep or lambs, or any man- 
« ner of other kind of ſheep, being alive, to be carried 
« and conveyed out of this realm of England, Wales, or 
Ireland, or out of any of the king's dominions, on pain 
« that every ſuch perſon or perſons, their aiders, abet- 
e tors, procurers and comforters, ſhall for the firſt of. 
« fence forfeit all his goods for ever, whereof the one moiety 


Y ſome old ſtatutes, and 13 & 14 Car. 2. c. 18. the 
Is 


„ ſhall be to the king, the other moiety to him that will ſue * 


<« for the ſame.” And further, That every ſuch offender 
“ ſhall ſuffer impriſonment by the ſpace of one whole year, 
* without bail or mainprize, and at the year's end, ſhall 
in ſome open market-town, in the fulneſs of the market, 
* on the market-day, have his left hand cut off, and 
that to be nailed up, in the openeſt place of ſuch mar- 
* ket; and that every perſon or perſons eftſoons offending 
* againſt this ſtatute, ſnall be adjudged a felon, &c.“ 


+ Se. 3, It is enacted by 12 Car, 2. c. 32. * That who- vide 6 Geo, 1. 
* ever ſhall export, or cauſe to be exported any ſheep or wool e. 21. 11 Gro, 


* whatſoever ; or pack or load, or cauſe to be packed or 2. © 21. Where- 


by diſcoverers a. 


* loaded upon any horſe, cart or other carriage; or load ;/jenniged. 


on board, or cauſe to be loaded on board any ſhip 
* or other veſſel, any ſheep or wool, whatſoever, to 
* the intent and purpoſe to export, or cauſe the ſame 
to be exported, ſhall forfeit the ſame, and twenty 
© ſhillings for every ſheep, and three ſhillings for every pound 
of wool, And the owners of the ſhip, knowing ſuch offence, vide 1 and! 
© ſhall forfeit all their intereſt therein, with the apparel and Car. 2. e. 18. . 
** furniture thereto belonging. And the maſter and mariners 7. for the pe- 
„knowing thereof, and willingly aiding in ſuch offence, hal} u Apr, 
* forfeit all their goods and chattels, and bave impriſonment ages, and laying 
for three months. And if any merchant or other pe fon, l places cons 


* who ſhall be guilty, ſhall be diſabled to ſue in law. And — - "ig | 


% 


by g & 10 Will. 3.c. 40 f. g. profecutions may be com- 
3 66 menced 


. 
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TRANSPORTERS or, E. Bk, 1 
ct menced by the informer within one year, and by the crown 


„ within three years after the offence committed.“ 


+ Se. 4. Alſo, by 7 & 8 Will. 3. c. 28. ſ. 10. Who. 
ec ever ſhall be aiding in exporting any wool out of this 


& realm ſhall ſuffer three years impriſonment, and the owner 


c and aider ſhall pay treble the value of what the inhabitants 
« ſhall be liable to, (vide ſ. 9.) as alſo treble coſts of 


£ ſuit.” 


+ $24. 5. And. it is alſo enacted by 4 Geo. 1. c. 11, 
« That whoever ſhall be in priſon for want of ſufficient 
<« bail for the unlawful exportation of wool, or by 12 Geo. 2. 
« c. 21. 1. 27. for aiding or abetting therein, and ſhall re- 
<< fuſe to appear or plead to a declaration or information to 
© be delivered to ſuch perſon or perſons, or to the gaoler, 
c keeper, or turnkey of the priſon at the priſon for the aid 
« offence, by the ſpace of one term, judgment ſhall be en- 
ce tered againſt him by default, and in caſe judgment ſnall be 
«© ſo obtained, or by verdict or otherwiſe, and the defendant 
& ſhall not pay the ſum recovered for the ſaid offence within 
„ three months after entering up of ſuch judgment, the court 
« before whom ſuch judgment ſhall be obtained, ſhall by or- 
«« der of court, cauſe ſuch offender to be tranſported for ſeven 
„ years, and if he return. before the expiration thereof, he 


„ ſhall ſuffer death without clergy. 


+ Sea. 6. And it is further enacted by 12 Geo.2. c.21. 25, 
26. © that whoever ſhall offer or promiſe to give any bribe to 
<« an officer of the cuſtoms, exciſe or ſalr, to connive at or per- 
“ mit, the tranſportation or the concealment of any wool, or 
„ the removing thereof contrary to this act, or any other 
c made againſt the tranſportation thereof; or to do, conceal, 
% or connive at any other act whereby any of the proviſions 
* made by this or any other law, as aforeſaid, may be evaded 
& or broken, ſhall forfeit, whether the offer or promiſe were 
« accepted or not, the ſum of three hundred pounds to the in- 
« former, And it is further enacted, par. 26. that if any officer 
« of the cuſtoms, exciſe or ſalt, or any other perſon who ſhall 
& act in their aid or aſſiſtance, in putting this act in execu- 


e tion, ſhall be hindred, oppoſed, obſtructed, moleſted, 


« wounded or beaten, in ſeizing any wool, the offenders, 
<« their aiders and abetters, or any other perſon or perſons 


« whatſoever being armed with offenſive arms or weapons, ot 


wearing any vizard, maſk, or other diſguiſe, who ſhall reſ- 


Costiaued by 11 
Geo. 3 c. 51. 


« cue, or attempt to reſcue any wool which ſhall be ſeized by 
« any officers as aforeſaid, ſhall be tranſported for any term 
« not exceeding ſeven years, as the court ſhall think fit. 


+ $2. 7. Alſo it is further enacted by 19 Geo. 2. c. 34 


l. 6. That if any perſons armed, to the number of three ot 
| ee more 
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« more ſhall be aſſembled to aſſiſt in the illegal exportation = B. Th 2 
« of wool prohibited to be exported, or in carrying of wool . 


« in order to exportation, or in reſcuing the ſame after ſeiZ- againſt (mug. 
« ute; or in reſcuing an offender herein, or preventing his pad. 
« being apprehended ; or ſhall be aiding in any of the pre- the ähh. 
« miſes; or if any perſon fhall have his face diſguiſed when 

« paſſing with ſuch goods, or ſhall forcibly hinder or aſſault 

« any officer in ſeizing the ſame, or dangerouſly wound any 1 
« ſuch in attempting to go on board any veſſel, or ſhoot at a full account 
« or wound him when on board in the execution of his office; of this title, | 


« ſhall be guilty of felony without benefit of clergy.” 


CHAPTER THE FIFTY- THIRD. 


Or OFFENCES By SERVANTS. 


T is recited by 33 Hen. 6. c. 1. That divers houſhold- Ante gr. 
ſervants, as well of lords, as of other perſons of good 1 Hale 667. 
degree, had then of late, ſhortly after the death of their —— 
ſaid lords and maſters, violently and riotouſly taken and ceſs much in uſe 
ſpoiled the goods which were of their ſaid lords and maſters in caſe of great 
at the time of their death, and the ſame diſtributed among 2 
themſelves;“ and thereupon it is enacted, © That after king's reign, to 
information made to the chancellor by the executors of any ee way” 

* ſuch perſon, or two of them, of ſuch riot, taking, and 3 — 
< ſpoil; the chancellor, by the advice of the two chief juſtices, ſometimes in 
and chief baron, or two of them, may make out writs to e er e 
* ſuch ſheriffs as ſhall be thought neceſſary, commanding ——— 15 
them to make ſuch proclamation, as by the ſaid ſtatute is the return of the 
directed, for the offenders to appear in the King's Bench 1 
* at ſuch a day, whereupon, if they make default, they ſhall 3 Inſt. 104. 

* be attainted of felony z but if they appear, they ſhall be 

committed or bailed, till they have anſwered the ſaid exe- 

* cutors in ſuch actions, which the ſaid executors will de- 

* clare againſt them, or any of them, for the riot, taking, 


* and ſpoiling aforeſaid,” 


+ By 6 Ann c. 31. * If any menial or other ſervant, through 

* negligence or careleſſneſs ſhall fire, or cauſe to be fired any 13. Ray. 99- 
* dwelling houſe or out-houſe, they ſhall forfeit 1001. on 

** conviction by one witneſs, before one juſtice, or ſuffer 

* eighteen months impriſonment, &c.” | 


See alſo 12 Geo. 3. c. 73. ſ. 38. 14 Geo. 3. 4 3. ſ. 84. And for offences by ſervants in par- 
ticular branches of trade, vide 7 urn 118. «cv hs * : 


O 3 CHAP- 


- 


CHAPTER THE FIFTY-FOURTH, 


Or OFFENCES N EGYPTIANS. 


| 1 & 2 Ph. & Mar. c. 4. All outlandiſh perſons, 
3 Inſt. 102, ee called Egyptians, being of the age of thirteen years, 


e 3s Hen. 8. who ſhall be tranſported into this realm of England or Wales, 


The 5 Eliz. c. and continue within the ſame by the ſpace of one month, 
20, recited in « ſhall forfeit · forty pounds, &c.— And by 17 Geo. 2. e. 5. 


— 9 — e All perſons pretending to be gypſies, or wandering in the 


by 23 Geo. 3. „ habit or form of Egyptians ſhall be deemed rogues and va- 
c. 51, as 2 law ee gabonds, and ſuffer corporal puniſhment and impriſonment, 


fexceſhve ſeve - 8 5 
tity, vide 4 © in the manner the act directs.“ 
Comm. 4, and 


for the hiſtory of this extraardinary clafs of people, 4 Comm. 16 6. 


CHAPTER THE FIPFTY.-FIFTH. 


Or OFFENCES yy CUTTERS or POW-DIKE, 
and DESTROYERS or SLUICES, &c. os 
NAVIGABLE RIVERS. 


T is recited by 22 Hen. 8. c. 17. which was repealed 

4 Comm. 243. 1 by 1 Edw. 6. and revived by 2 & 3 Ph. & Mar. c. 19 
„That divers perſons had maliciouſly at ſundry times cut 
down, and broken up, divers parts of the dike, called 
the new Pow-dike, in Marſhland, in the county of 
Norfolk, and the Froken-dike, otherwiſe called Oldfelde- 
dike, by Marſhland, in the Iſle of Ely, in the county of 
Cambridge: By reaſon whereof the ground within the coun- 
try of Marſhland in the counties aforeſaid, had been many 
times drowned ; and the inhabitants had not only been 
put to great charges and expences, but alſo had loſt 
much cattle, and alſo many people had been drowned in 
their beds.” And thereupon it is enacted, „ That every 
„ ſuch perverſe and malicious cutting down, and breaking up 
<« of, any part or parts of the ſaid dikes, or of any other bank, 
cc being parcel of the rind and uttermoſt part of the ſaid coun- 
« try of Marſhland, by any perſon or perſons, otherwiſe than 
„ in working upon the ſaid bank or dikes, for the repairing, 
„ fortifying, and amending of the ſame, ſhall be adjudged fe- 
&« Jony, and that the juſtices of peace of the ſaid counties of 
Norfolk and Cambridge, within the ſaid iſle, ſhall have full 
« power 
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« power at their ſeſſions to cauſe enquiry to be made of every 
« ſuch offence, to award like proceſs, judgment, and exe- 
« cution, as they have uſed to do upon other felonies, 
« being felony at common _; 


+ Sets. 2. It is enacted by 1 Geo. 2. ft. 2.c. 19. f. 2. 
made perpetual by 27 Geo. 2. C. 16.“ That whoever ſhall, ei- 
« ther by day or night, wilfully and maliciouſly break down 
« ofr Nendoliſh any lock, fluice, or floodgate erected by act of 
« parliament upon any navigable river, for preſerving or ſecu- 
« ring the navigation thereof, on conviction, by indictment 
« within fix months at the aſſizes, may be tranſported for 


« feyen years. 


+ Sed. 3. By 8 Geo, 2. c. 20. made perpetual by 27 Geo. 
2. C. 16. Whoever ſhall wilfully or maliciouſly pull down, 


« {luice, floodgate or other works, on any navigable river, 
c erected by authority of parliament; or farcibly reſcue an 
&« perſon or perſons in lawful cuſtody far the ſame, ſhall 
e ſuffer death without benefit of clergy.” The offence may 
be tried in any adjacent county, but without corruption of 
blood, &c, 


+ Sec. 4. It is alſo enacted by the ſaid ſtatute, par. 2. 
« "That whoever ſhall wilfully and maliciouſly draw or pluck 


detected by authority of parliament, in or upon any navigable 
„river, for preſerving the navigation thereof, on conviction 
by one witneſs, before two juſtices of that or of the adja- 
cent county, ſhall be ſent to hard labour for one month in 
* the houſe af correction ;—and the hundred made liable to 
tho amaunt of twenty pounds, &c.“ 


+ Seat. 5. And it is further enaRted by 10 Geo. 2. c. 32. 
That whaever ſhall unlawfully cut off, draw up, or remove 
and carry away, any piles, chalk, or other materials which 
„ ſhall be driven into the ground and uſed for the fecuring 
„any marſh, or ſea-walls or banks, in order to prevent the 
„lands lying within the ſame, from being overflowed and 
damaged, ſhall forfeit twenty pounds; one moiety to the 
«* informer, the other to the poor; and in default, by dif- 
* treſs, ſhall be kept at hatd labour for fix months.” Any 
one juſtice of the place, on information upon oath, may ſum- 
mon the offender to appear, or iſſue his warrant to appre- 
hend him, and upon appearance, or non-appearance, may 
convict, on confe;hon, or the oath of one witneſs. 


+ Se, 6. And it is further enacted by the above ſtatute, 
That all the proviſions of the Black Ac of 9 Geo. x. Cc. 
* 23+ far the bringing offenders, their aiders and abettors 
to juſtice; for making compenſation to the party injured ; 
for the reward for apprehending offenders, &c. and for 
* the more impartial puniſhment of the offences therein 
4 „% men 


« pluck up, throw down, level, ar atherwiſe deſtroy any lock, 


« up any flood-gate, fixed or made in any wear or lock, 


. - 
* * 


Vide 23 Geo. 2. 
Co 25. 
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ce mentioned; together with all reſtrictions, limitations, and 
« mitigations of the ſaid act, ſhall extend to all caſes of offen- 
« ces by breaking down, or cutting down any bank or banks 
4e of any river, or any ſea-bank, whereby any lands ſhall be 
« overflowed or damaged.“ 


+ 828. 7. And by. 6 Geo. 2. c. 37. made perpetual by 4; 
Geo. 2. c. 42. Whoever ſhall unlawfully and maliciou 
& break down, or cut down the bank or banks of any river, 
* or any ſea bank, whereby any lands ſhall be overflowed, 
c or damaged, ſhall ſuffer death without clergy.” 


+ Ser. 8. By 27 Geo. 2. c. 19. Whoever ſhall mali- 
ce ciouſly cut, break down, burn, demoliſh, or deſtroy any 
de bank, mill, engine, floodgate or ſluice, erected, made, 
C ſupported or maintained for the purpoſe of benefiting the 
« Bedford level, ſhall ſuffer death without clergy.” And further, 
« Whoever ſhall maliciouſly ſtop, dam up, demoliſh, damage, 
<« or deſtroy any river, drain, water-courſe, door, dam, bridge, 
& or other works erected for the purpoſes aforeſaid, on con- 
« yiction before two juſtices for the counties and iſles, or 
cc either of them, ſhall! forfeit one hundred pounds.“ 


+ Sec. 9. By 4 Geo. 3. c. 12. ſ. 5. which recites that 
the laws in being were not ſufficient for the preſervation 
of banks, floodgates, fluices, and other works belonging to 
navigable rivers, and thereupon it is enated “ That who- 
“ ever ſhall wilfully or maliciouſly break, throw down, 
« damage or deſtroy any banks, floodgates, fluices, or other 
& works, or open or draw up any floodgate, or do any other 
« wilful hurt or miſchief to any navigation erected by au- 
ce thority of parliament, ſo as to obſtruct, hinder, or prevent 
«© the carrying on, compleating, ſupporting, or maintain- 
„ ing ſuch navigation, may be tranſported for ſeven years.” 


For the penalty of breaking the dams of private fiſheries, vide 37 Hen. 8. c. 6. and 5 Elis. c. 21. 
For obſtructing and filling up any haven, road, channel, or navigable river, vide 19 Geo. 2. & 22. 
Burr. 6 5 For offences by bum boats on the river Thames, 2 Geo. 3. c. 28. And for the preven- 


tion of thefts on 


4 Jac. Tot: 1. 
7 Jac. 1. C. 1. 
2 Init. 66. 67, 
7 Burn. 231, 
242. 

4 Comm. 241. 


navigable rivers, vide 24 Geo. 2. c. 45. 


CHAPTER THE FIFTY-SIXTH. 


Os OFFENCES NU TRESPASSERS ov Tit 
BORDERS; ax» RIOTERS. 


T is recited by 43 Eliz. c. 13. That then of late years 
many of the queen's ſubjects dwelling” in the counties 

of Cumberland, Weftmorland, - and the biſhoprick of Dur- 
ham, had been taken, ſome from their own houſes, and other 
in travelling on the highway, or otherwiſe, and been carrie 
away as priſoners, and kept barbarouſly, and cruelly, — 


on 
_ nn N — 2 * 


e  ® a a oo 
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they had been redeemed by great ranfoms ; and alſo, that 
then of late time there had been many incurhons, robberies 
and burning and ſpoiling of towns, villages, and houſes, 
within the ſaid counties, ſo that divers of the queen's ſub- 
jects, in the ſaid counties, had been enforced to pay a cer- 
tain rate of money, corn, cattle, or other conſideration, 
commonly called black-mail, to. divers inhabiting upon or 
near the borders, being men of name, and friended and 
allied with divers in thoſe parts, who were commonly 
known to be great robbers, and ſpoil-takers, within the ſaid 
counties, to the end thereby to be by them protected from 
the danger of ſuch as uſed to rob and ſteal in thoſe parts;“ 
and thereupon it is enacted, That whoſoever ſhall at any 
«© time hereafter, without good and lawful warrant or autho- 
« rity, take any of her majeſty's ſubjects againſt his or their 
&« vill or wills, and carry them out of the ſame counties, or 
« detain, force, or impriſon him or them, as priſoners, or 
« againſt his or their wills, to ranſom them, or to make 
&« prey or ſpoil of his or their perſon, or goods, upon deadly 
« feud or otherwiſe : or whoſoever ſhall be privy, conſenting, 
« aiding, or afliſting unto any ſuch taking, detaining or car- 
« rying away, or procure the taking, detaining, or mms 
« away of any ſuch perſon or perſons priſoners as afore- 
&« ſaid: or whoſoever ſhall take, receive, or carry, to the uſe 
« of himſelf, or wittingly to the uſe of any other, any money, 
&« corn, cattle, or other conſideration, commonly called 
“„ black-mail, for the protecting, or defending of him or 
© them, or his or their lands, tenements, goods, or chat- 
ei tels, from ſuch thefts, ſpoils, and robberies, as is aforeſaid : 
* or whoſoever ſhall give any ſuch money, corn, cattle, or 
other conſideration, called black-mail, for ſuch protection 
“as is aforeſaid, and ſhall be of the ſaid ſeveral offences, or 
of any of them, indicted and lawfully convicted, or ſhall 
« ſtand mute, or ſhall challenge peremptorily above the num- 
* ber of twenty before the juſtices of aſſiaes, juſtices of gaol 
* delivery, juſtices of oyer and terminer, or juſtices of peace, 
* within any of the ſaid counties, at ſome of their general 
e ſeffions, within ſome of the ſaid counties to be holden, 
* ſhall be reputed, adjudged, and taken to be as felons, and 


i hall fuffer pains of death, without any benefit of clergy, 
E. 


+ Sec. 2, By 13 & 14 Car. 2. c. 22. made a public act 
by 6 Geo. 2. c. 37. and perpetual by 31 Geo. 2. c. 42. 
F de juſtices of the peace of the reſpective counties of Cum- 
* berland and Northumberland, or the major part of them, 
at any general ſeſſions, may in open court, make an order 
* for charging the inhabitants proportionally, for the ſecuring 
2 the ſaid ſeveral counties from the depredations of the moſs 

troopers; ſo as Northumberland be not charged above 5001. 
nor Cumberland above 2c0l. a year: and they may appoint 

39 men 


| Far the proceſs : 
el apprehendiog © taken away from great, known, and notorious thieves, 


Or OFFENCES uy Bk. x, 


zo men in Northumberland, and 12 men in Cumberland, 

& under reſpective commanders, to apprehend offenders, un- 

« der pain of fine and impriſonment for neglect of duty. But 

« wide 29 & 30 Car. 2. c. 2. which obliges the juſtices to 
4 take ſecurity, &c.“ | | 


+ Set. 3. By 18 Car. 2. c. 3. © The benefit of clergy is 


offenders who © and ſpoil-takers in the ſaid counties of Northumberland and 
— tr „Cumberland, for theft done within the ſame z but the juſ- 


13 Geo. 3. c. 31. * tices of aſſize may tranſpart them for life.” 


And for the riot | | 
ax 1 Geo. ts l. 2. Co Je Infra, Co 65. To 56. 


CHAPTER THE FIFTY-SEVENTY. 


Or OFFENCES »vy BANKRUPTS ADI. 
| _ SOLVENT DEBTORS. 


T is enacted by g Geo. 2. c. 30. continued by 21 Geo. 
Ang 3+ c. 29. f. 8. That if any perſon or perſons have be. 

the N come bankrupt, or who ſhall at any time hereafter become 
«a are expired.) *© bankrupt within the intent and meaning of the ſeveral ſta- 
tutes made and now in force concerning bankrupts, or any 

of them, and againſt whom a commiſſion of bankrupt un- 

der the great ſeal of Great Britain hath been awarded and 

e iflued out, or ſhall at any time hereafter be awarded and iſ- 

« ſued out, whereupon the perſon or perſons againſt whom 

fa) There is a © ſuch commiſſion bath iſſued (a) or (ball iſſue, have or hath 
particelar pro- „ been, or ſhall be declared bankrupt or bankrupts, ſhall not 
> 1,09 ko qr * Within forty-two days after notice thereof in writing, to be 
being maliciouf. left at the uſual place of abode of ſuch perſon or perſons, 
ly ſued out, but “ or perſonal notice, in caſe ſuch perſon or perſons be then in 
the injured tr2* priſon, and notice given in the London Gazette that ſuch 
bring an adden “ commiſſion or commiſſions is are or have been iſſued, 
an the caſe a- 4 and of the time and place of a meeting of the commiſſion- 
015 reg ers therein named, ar the major part of them, ſurrender 
14194 „ him, her, or themſelves to the ſaid commiſſioners named in 
the ſaid commiſſion, or the major part of them, and ſign 

« or ſubſcribe ſuch ſurrender, and ſubmit to be examined 

from time to time upon oath, or being the people called 

« guakers, upon the ſolemn affirmation by law appointed for 

* ſuch people, by and before ſuch commiſſioners, or the ma. 

« jor part of thom, by ſuch commiſſion authoriſed, and in all 

things conform to the ſeveral ſtatutes already made and now 

in force concerning bankrupts; and alſo upon ſuch bis, 

6% The com © her, or their examination, fully and truly diſcloſe and difcover 
— ana” can- & all his, her, or their effects (9) and eſtate real and perſonal, and 
* angry "* «< howand in what manner, to whom, and upon what conſiders- 
bankrupt's koufe * tion, and at what time or times he ſhe or they have of 


to ſeaxch for cagz ( LBC nis, her, ot 
coated effatts. hath diſpoſed of, aſſigned, or transferred any of h 25 ir 
t Ibwer 247. | | 


(The 4 Ann. c. 
17. and 5 Ann, 
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« their goods, wares, merchandizes, wonies, or other eſtate | 
. 2 Kas, (and all books, papers, and writings relating —— 
| « thereto) of which he, ſhe, or they was or were poſſeſſed, chap. 6* 
« gr in or to which he, ſhe, or they was or were any ways 

« intereſted or intitled, or which any perſon or perſons had, 
e or hath, or have had in truſt for him, her, or them, or for 

«4 his, her, or their uſe, at any time before or after the iſſu- 

« ing of the ſaid commiſſion, or whereby ſuch perſon or per- 

« ſons, or his, her, or their family or families, hath or have 

« or may have or expect any profit, poſſibility of profit, bene- 

« fit or advantage whatſoever, except only ſuch part of his, 

« her or their eſtate and effects, as ſhall have been really and 

% Zond fide ſold or diſpoſed of in the way of his, her, or their The Bankrupt 
« trade and dealings; and except ſuth ſums of money as ſhall wife cannot be 
« have been laid out in the ordinary expence of his, her or 2 Pe 
« their family or families; and alſo upon ſuch examination 

« deliver up unto the ſaid commiſſioners by the ſaid commiſ- 

« ſion authoriſed, or the major part of them, all ſuch part of 
« his, her, or their the ſaid bankrupt's goods, wares, mer- 
« chandizes, money, eſtate and effects, and all books, papers, 

« and writings relating thereto, as at the time of ſuch exa- 
* mination ſhall be in his, her, or their poſſeſſion, cuſtody or 
« power, (his, her, or their neceſſary wearing apparel, and the 
<«« neceſſary wearing apparel of the wife and children of ſuch 
* bankrupt only excepted) then he, ſhe, or they the ſaid bank- 
*« rupt or bankrupts in caſe of any default and wilful omiſſion 
in not ſurrendering and ſubmitting (1) to be examined as Dine 
* aforeſaid ; or in caſe he, ſhe, or they ſhall remove, conceal], or ous. 3 
« embezzle any part of ſuch his, her, or their eſtate real or 20. 
4 perſonal to the value of twenty pounds, or any books of ac- 

* count, papers, or writing relating thereto, with an intent 
* to defraud his, her, or their creditors, (and being thereof 
« lawfully convicted by judgment or information) ſhall be 
* deemed and adjudged to be guilty of felony, and ſhall ſuf- 
fer as felons without benefit of clergy, (2) or the beneſit of 
any ſtatute made in relation to felons; and in ſuch caſe 
* ſuch felons goods and eſtate ſhall go and be divided among 
the creditors ſeeking relief under Ren commiſſion.“ 


(2) As this is a ſeverely penal law, reaching the life of the banſtrupt, a tourt of equity will not 
lend its aid to the proſecution, by ordering the clerk of the commiſſion to attend at the Old Bailey 
with the proceedings under the commiſſion; but the party muit prove him both a bankrupt and 2 
telon, within the meaning of the act. Cooke's Bankrupt laws 104, 106. 80 alſo in the commit- 


ment th I » 
e the act muſt be ſtrictiy purſued, 1 Salk, 348. 2 Black 1144 


3 Se. 2. But it is provided by the ſaid ſtatute, par. 3. 

f That it ſhall and may be lawful to and for the ſaid chan- 

1 cellor, or lord keeper, or commiſſioners for the cuſtody of 
e great ſeal for the time being, to enlarge the time for 


a ſuch perſon or perſons ſurrendering him, her, or themſelves, 
and diſcloſing and diſcovering his, her, or their A, and 
effects 


effects as aforeſaid, as the ſaid lord chancellor, lord keeper, 
or ſuch commiſſioners ſhall think fit, not exceeding fifty 
days, to be computed from the end of the forty-two days, 
ſvih the ſecond ſaction of the af) ſo as ſuch order for enlarg. 
ing the time be made ſix days at leaſt before the time on 
« which ſuch perſon or perſons was or were ſo to ſurrender 
„ him, her, or themſelves, and make ſuch diſcovery as afore. 


&«& ſaid.” 
Cooke's B. 1. f Set. 3. And it is further enacted, par. 21. „ That 
"dh „ whoever ſhall have accepted of any truſt, and ſhall wil. 


me: g0u- fully conceal or protect any part of the bankrupt's eſtate 
2 Black: 1035. © and effects from the creditors, and ſhall not diſcover the 
x Atk.204,289. fame within forty-two days after the commiſſion iſſues, 
L. Raym- 153. « either to the commiſſioners or aſſignees, or ſubmit to be 

« examined (1) by the commiſſioners, ſhall forfeit 1001. and 


« double the value of the property concealed. 


(1) If a bankrupt abſconds, or is likely to run away between the time of the commiſſion iſſued and the 
laſt day of ſurrender, he may by warrant from any judge or juſtice of peace, be apprehended and com- 
mitted to the county goal. 2 Comm. 481. See alſo Perrott's caſe, Green 197, 204. Burr, 1123, 


Cooke's Bank. laws 282, 283, 10). 
+ Sec. 4. Secondly, © And whereas ſeveral perſons who are 
Explained by 29 Priſoners for debt, chuſe rather to continue in priſon and ſpend 
Geo. 2.c. 18. their ſubſtance there, than diſcover and deliver up to their cre- 
ditors their eſtates and effects, It is therefore enacted by 
28 Geo. 2. c. 13. ſ. 39. ** That any one or more of the 
<« creditors of any priſoner at whoſe ſuit he or ſhe is detained 
ce in priſon, upon 20 days notice in writing to ſuch priſoner 
and the perſon in whoſe cuſtody he is, to require the keeper 
<« of the priſon to bring ſuch priſoner before the juſtices at 
e their next general or quarter ſeſſions of the peace, or any 
« adjournment thereof for the county or place, together with 
« copy of the cauſe of his detainer, and ſuch priſoner ſhall 
< then, at the requeſt of a creditor, be obliged to deliver in 
«© upon oath, and ſubſcribe a ſchedule of his eſtate and eſſects 
(in the manner directed by the act) to be veſted, aſſigned, 
« and equally divided for the benefit of his creditors, and on 
&« conviction of wilful perjury therein, or if ſuch priſoner ſo 
„ brought up as aforeſaid ſhall neglect or refuſe to deliver in 
<< and ſubſcribe ſuch ſchedule within forty days, ſuch offender 
4 ſhall ſuffer death without clergy.” 


CHAPTER THE FIFTY-EIGHTH. 


Or OFFENCES By COUNTERFEITERS of 
BANK-NOTES, EXCHEQUER-BILLS, - 
STAMPS, SOUTH-SEA BONDS, LOTTERY 


ORDERS, &c. | | 
To erafe the N D firſt as to counterfeiters of bank-notes, it is enact· 
uſual mark made ed by 8 & 9 Will. 3. c. 20. ſ. 36.“ That the forging 


with red ink a 


croſs the face of or counterfeiting the common ſeal of the governor an 


« company 


9 
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« company of the bank of England, or of any ſealed -bank- 

« "—_ or given out in the name of the ſaid governor —— 
« and company, for the payment of any ſum of money, or of deen paid, is 
« any bank-note of any ſort whatſoever, ſigned for the ſaid 7 ng 1 * 
4 poyernor and company of the bank of England, or the al- the meaning of 
« tering or caſing any endorſement. on any bank- bill, or note 2 act, 1 Str. 
5 7 kd ſhall be adjudged to be felony without benefit Sera, 0 N 

0 . | | 


to alter the a- 
| mount of the 
ſum for which a bank note is made, is a forging, and counterfeiting of the bank note, 
1 Str. 19. And in forging the name; the caſhier whoſe name is figned to the note is an admiſſable 
witneſs to prove it forged. O. B. 1784. p. 345, 837. 


$:2. 2. And it is alſo enacted by x1 Geo. 1. c. 9. ſ. 6. 
40 That whoever ſhall alter, forge, or conterfeit any bank. bil he ng hg, 
« or note of the bank of England, or. bank-note of any ſort Kent Affzes, 
« whatſoever ; or ſhall eraſe or alter the ſame, or any in- July 1777» —— 
« dorſement thereon; or ſhall tender in payment, utter, vend, v. Dick, on the 
« exchange, or barter any ſuch altered, forged, or counter- forgery — 2 
4e feited bill or note, or any eraſed or altered bill or note, or nn. 
ce the indorſment thereon ; or ſhall knowingly demand to 
«© have the ſame exchanged for ready money, with intention 


« to defraud, ſhall ſuffer as in caſes of felony.” _ 


+ $:2. 3. And it is further enacted by 12 Geo. 1. c. 32. | 
ſ. 9. That whoever ſhall forge, or procure to be forged, Moor 666. 
« or aſſiſt in forging the name or hand- of any of the caſhiers. **** 135. 
eto any inſtrument or writing whatſoever, for and in order 
to obtain the property of any of the ſuitors of the court of 
„ chancery; or any inſtrument or writing made by any of the 
& ſaid caſhiers with intention to defraud any perſon whatſo- 
* ever ſhall ſuffer death without clergy.” 8 


1 Sect. 4. And it is further enacted by 15 Geo. 2. c. 13. 
ſ. 11. That whoever ſhall alter any bank- note, bank- 
* bill, dividend, warrant, bond or obligation under the com- 
mon ſeal of the bank of England, or any indorſement there- 
on, or ſhall offer to, or diſpoſe of, or put away the ſame, 
< or ſhall demand the money, or any part thereof of the 
* ſaid company, their ſervants, or other perſon knowingly, 
* todefraud the ſaid company, their ſucceſſors, or any other 
„ perſon, ſhall ſuffer death without clergy.” 


+ Sz. 5. And whereas frauds have been committed by 
forging the notes and bills of the governor and company of 
the bank of England, notwithſtanding the ſtatutes now in 
force for puniſhing and ſupprefling the ſame, it is therefore 
enacted by 1 3 Geo. 3. c. 79. That whoever. (other than 
che officers or agents of the ſaid company authoriſed, ap- 
5 pointed and employed for that purpoſe) ſhall make or uſe, 
, or cauſe or procure to be made or uſed, or knowingly aid 
Ma. aſſiſt in the making or uſing ; or (without being autho- 
* riſed as aforeſaid) ſhall knowingly have in their cuſtody or 

poſſeſſion (without lawful excuſe, the proof whereof {hall 


& lie 


or OFFENCES we RR. 1 


«lie upon the perſon accuſed) any frame, mould, or inſtru- 
« ment, for the _— of paper with the words Bank of Eng. 
« land viſible in the ſubſtance of ſuch paper; or ſhall make 
or cauſe or procure to be mide, or knowingly aid or aſſſt 
<« in the making any paper in the ſubſtance of which the ſaid 
« words Bank of England ſhall be viſible — or if any perſon 
© (except as before excepted) ſhall by any art, myſtery, ot 
« contrivance cauſe or procure the ſaid words Bank of England 
« to appear in the ſubſtance of any paper whatſoever, ſhall 
4< ſuffer death without benefit of clergy.” | 


+ Se. 6. And by par. 2. Whoever, without being au- 
e thoriſed as aforeſaid, ſhall engrave, cut, etch, or ſcrape in 
«« mezzotinto, or ſhall cauſe or procure the fame to be done, 
«© or ſhall aid or aſſiſt in fo doing, in or upon any plate of 
« copper, braſs, ſteel, pewter, or of any other metal, or mix- 
„ ture of metals, or upon wood or any other material, or any 
« plate whatſoever, any promiſſory note, inland bill, or bill of 
« exchange, or blank promiſſory note, inland bill, or bill of 
« exchange, or part of the ſame containing the words Bart 
« of England, or Bank poſt bill, or any word or words expteſ- 
«* {ing the ſum or amount, or any part of the ſum or amount 
« of ſuch promiſſory note, inland bill, or bill of exchange, 
„ in white letters or figures on a black ground; or ſhall uſe 
« any ſuch plate ſo. engraved, or any other inſtrument for 
«« the making or printing of ſuch promiſſory note, &c,—or 
« ſhall 41 in their cuſtody any ſuch plate or in. 
« ſtrument, or ſhall knowingly and wilfully utter any ſuch 
„ promiſſory note, &c. ſhall be committed to the common 
«« £20] of the county or place where the offence ſhall be con- 
emitted, for any ſpace not exceeding ſix months. But this 
act ſhall not extend to perſons carrying ſuch notes for paj- 
e ment, &c.“ 


+ Sch. 7. Secondly, As to counterfeiters of exchequet- 
bills, it is enacted by 25 Geo. 3. c. 2. That if any perſon 
or perſons ſhall forge or counterfeit any exchequer-bil 
« which ſhall have been made forth by virtue of this act, be- 
fore the ſame ſhall be paid off and cancelled, or any exche- 
„ quer-bills to be received or made forth in purſuance of 
this act, or any indorſement or writing thereupon or there- 
<< in, or tender in payment any ſuch forged or counterfeit 
« bill, or any exchequer-bill with ſuch counterfeit indorle- 
«© ment or writing thereon, or ſhall demand to have ſuch 
© counterfeit bill, or any ſuch exchequer- bill with ſuch coun- 
« terfeit indorſement or writing thereon or therein, exchang- 
« ed for ready money by any perſon or perſons, body ot 
bodies politick or corporate, who ſhall be obliged or fe- 
% quired to exchange the ſame, or by any other perſon ot 
<« perſons whatſoever, knowing the bill ſo tendered in payment 
« or demanded to be exchanged, or the indorſement « 


e yritiag thereupon or therein to be forged or counterfeit 
6% a! 
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« and with intent to defraud his majeſty, his heirs and ſuc- 
« ceſſors, or the perſons to be appointed to pay off the ſame, or 
« any of them, or to pay any intereſt thereupon, or the per- 
« ſon or perſons, body or bodies politick or corporate, who 
« ſhall contract to circulate or exchange the ſame, or any of 
« them, or any other perſon or perſons, body or bodies poll 
« tick or corporate, then every ſuch perſon or perſons fo 
« offending, being thereof lawfully convicted, ſhall be ad- 
« judged.a felon, and ſhall ſuffer as in caſes of felony without 
4 benefit of clergy.” 1. 


1 $:.8. By g Geo. 1. c. 12. for the more eaſy transferring 
certain exchequer annuities, Whoever mall forge or Videalſo4 Geo 
« counterfeit, or ſhall procure, &2. or aid in the forging or 3 Ce. Q 30. 
« counterfeiting any order made forth in purſuance of this 27 Geo, 2. . 34» 
e act, of of the 6 Geo. . c. 11» 6 Geo. 1. c. 17. 7 Geo. 1. 
<< c, 30. 8 Geo. 1. e. 20. or any aſſignment of ſuch order, 
« or of the annuities payable thereon, or of any receipt or 
<« diſcharge to the exchequer for the annuities due, vr to 
„% grow due on ſuch order, or any authority to transfer ſuch 
« order or annuities Or ſhall forge, &c. the name of 
<« any of the proprietors, &c. or ſhall endeavour to teceive 
„ ſuch annuities, or any part thereof, by virtue of ſuch forged 
4 authority, or ſhall perſonate any true and real proprietor 
* of the (aid orders, and receiving, or endeavouring to re- 
ceive the money of ſuch proprietor, as if ſuch offender 
« were the true and, lawful owner thereof, ſhall be guilty 
« of felony without clergy.” | 


+ Se. 9. Thirdly, As to counterfeiters of ſtamps, it is enact- 5 
ed by 5 Will. & — c. 21. ſ. 11. which is the firſt act upon the — — | 
ſubject, * That whoever ſhall counterfeit or forge any ſtamp impoſed faz 
* or mark, to reſemble any ſtamp or mark which al . 
s provided or made in . purſuance of this act, or ſhall coun- clauſe againſt the 
© terfeit or reſemble the impreſſion of the fame upon any forging or coun» 
© vellum, parchment, or paper, thereby to defraud their ma- ans of 
jeſties, their heirs and ſucceflors, of any of the duties 5 W. and x. 
hereby granted, or ſhall utter, vend, or fell any vellum, © g . . 
% parchment or paper, with ſuch counterfeit: mark or impreſ- 6 win. S. C. 12 


; 8 6 Will, 3. c. 12. 
ſion thereupon, knowing ſuch mark or impreſſion to be —— 3. c 36 


** counterfeited, ſhall ſuffer death without the benefit of 1 Will . — 
* Clergy.” 9 Will 3. e. 44. 


| | | | 1 Ann. c. 13. 
t Ann. .. 2. 6. 23. 4 Ann. c. 12. 4 Ann. c. 16. 5 Ann. c. 8. 5 Ann. e. 19. 6 Ann. e. $ 


1 Ann. c. 9. 9 Ann. e. 21. 9 Ann. e. 23. 10 Ann. c. 19. 10 Ann. c. 26. 12 Ann. f. 1. c. 4. 
iz Ann. f. 2. c. 9. 1 Geo. 1. . 2. c. 12+ 3 Geo. 1. c. 9. 5 Geo. 1 c. 19. 6 Geo. 1. c. 4. 
© Geo. 1. c. 21. 11 Geo, 1. c. 8. 11 Geo. 1. c. 30. 11 Geo. 1. c. 3. 2 Geo. 2. c. 3. 
9 Ceo. 2. e. 32. It Geo. 2.6. 19. 16 Geo. 2. c. 26. 18 Geo. 2. c. 22+ 0 Gev. 2. c. 46. 
23 Geo, 2. Co 25, 23 Geo. 2. . 26. 29 Geo, 2+ Cs 12. 29 Geo. 2, . 13. 30 Geo. 2. . 19. 
30 Geo. 2. e. 351 1 Geo. 3. e. 36. 5 Geo. 3. e. 35, 5 Geo. 3. c. 46. 5 Geo. 3. c. 47. 
d Cen, 3. c. 46. 7 Geo. 3. e. 44. 8 Geo. 3. * 12 Geo. 3. c. 48. 13 Gio. 3. e. 65. 
16 Geo. 3. c. 34. 17 Geo. 3. c. 50. 19 Geo. 3. c. 66. 20 Geo. 3. e. 28, 21 Geo. 3. c. $6, 
n Geo. 3. c. 33. 23 Geo 3. 6 49 23 Geo 3. c. 38. 23 Gro. 3. . 67» 24 Geo. 3. C 7. 


as Ces. Jo C 50. 
2 1 Gd. 
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(4) One of the 
marks is a lion 

ant; if there- 
fore an indict- 


ment deſcribe 


the lion to be 
rampant, it is 
vicious, and the 
priſoner muſt be 
acquitted. O. B. 


1786, p. 790» 


By the 24 Geo. 
3 c. 20. the 0 
manufaAures of 
Sheffield are ex- 
cluded from the 
operation of this 
act, under the 
regulation there - 
in mentioned. 


6 Geo. 1. C. 4. 

ſ. 56. 

6 Geo. 1. c. 11. 
ſ. 50. 


12 Geo. 1. e. 32. 
(. 9. 


I Sec. 11. F ourthly, As to counterfeiters of South- ſea bonds, 


© to be ſuch) or ſhall demand the money therein contained, 


fit of clergy.” 


Or OFFENCES sy Bk. 1, 


+ Se. 10. But by 13 Geo. 3. c. 56. * Whoever ſhall 
cc caſt, forge, or counterfeit any mark or ſtamp (a) uſed for 
© making of gold and ſilver plate, in purſuance of 12 Gee, 2, 
„c. 26. or any other act, or ſhall counterfeit any ſtamps or 
„ impreſſion to reſemble that uſed by the goldſmiths com. 
«© pany, or ſhall tranſpoſe the ſame from one piece of wrought 
© plate to another, or to any piece of baſe metal, or ſhall 
*© ſell, exchange, or expoſe to ſale, or export out of this king. 
dom any wrought plate of gold or ſilver, or any veſſel of 
« baſe metal, with ſuch counterfeited mark thereon, or an 
ce mark, ſtamp, or impreſſion which ſhall have been tranf 
© poſed or removed from any other piece of plate, or be 
<« poſſeſſed of any mark or ſtamp which ſhall be forged in 
« jmitation as aforeſaid, their procurers, &c. ſhall be tranſ. 
«© ported for fourteen years.—And by 24 Geo, 3. c. 53. ſect. 
% 16. to commit this offence in the manner deſcribed þy that 
act, is felony without benefit of clergy.” “ 


it is enacted by g Annæ 21. c. 27. ſ. 51. That if any perſon 
or perſons ſhall forge or counterfeit the common ſeal of the 
„ South-ſea company, or ſhall forge, counterfeit, or alter 
& any bond or obligation under the common ſeal of the {aid 
„ company, or ſhall offer to diſpoſe of, or pay away any ſuch 
«© forged, counterfeited, or altered bond, (knowing the ſame 


„ or pretended to be due thereon, or any part thereof, of the 
„ ſaid company, or any of their officers, knowing the fame 
to be forged, counterfcited or altered, with intent to de- 
“ fraud the ſaid company, or any other perſon or perſons, 
tc every ſuch offender ſhall ſuffer as a felon without the bene- 


+ By 8 Geo. 1. e. 22. Whoever ſhall forge or counter- 
& feit, or procure to be forged or  counterfeited, or {hal 
„ knowingly and wilfully aid or affiſt in the forging or coun- 
cc terfeiting any letter of attorney, or other authority or in- 
c ftrumient«to transfer, aſſign, ſell, or convey any ſhare or 
c part thereof in any capital ſtock and funds of the South- 
< ſea company; or to receive any South-ſea annuity or div 
« dend, or any part thereof ;—or ſhall forge or counterfeit, 
or procure to be forged or counterfeited, or ſhall knowing) 
and wilfully aid or aſſiſt in the forging or counterfeiting 
te the name of any of the proprietors of any ſuch ſhare in 
« ſtock, or of any perſons intitled to any ſuch annuity or di- 
„ vidend, or to any ſuch pretended letter of attorney, inſtru- 
© ment, or authority ;—or ſhall knowingly and fraudulently 
e demand, or endeavour to have any ſuch ſhare or ſtock, ot 
« any part thereof transferred, affigned, ſold, or conveyed, or 
«© ſuch annuity or dividend, or any part thereof to be deer b 


3 
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« by virtue of any ſuch counterfeit or forged letter of attor- 
c ney, authority, or inftrument ;—or ſhall pe: ſonate any true 
« and real proprietor of the ſaid ſhares, annuities or divi- 
« dends, and thereby receive, or endeavour to receive the 
« money for the ſame, as if ſuch offender were the lawful 
« owner thereof, ſhall be guilty of felony without clergy.” 


+ Sed. 12. Fifthly, As to counterfeiters of lottery orders, it is 
enacted by 25 Geo. 3. c. 57. That if any perſon or per- 
« ſons ſhall forge or counterfeit, or cauſe or procure to be 
« forged or counteffeited, or willingly act or aſſiſt in the 
« forging or counterfeiting any ticket or tickets, certificate 
« or certificates, order or orders, made forth by virtue of 


« this preſent act, or any former act made for eſtabliſhing 


e any lottery or lotteries, or alte ing any number, figure, or 
« word therein, or utter, vend, ba ter, or diſpoſe of any ſuch 
ce falſe, altered, forged, or counterfeited ticket or tickets, 
ce certificate or certificates, order or orders, or ſhall bring 
« any ſuch forged or counterfeited ticket, certificate, or or- 
% der, or any ſuch ticket, ce:tihcate or order, the number 
&« whereof, or any figure or words therein ſhall have been 
altered (knowing the ſame to be ſuch) to the ſaid manag- 
« ers, or any of them, or to the caſhier or caſhiers, or ac- 
« countant-general of the bank of England for the time be- 
ing, or to any other perſon or perſons whatſoever, with a 
fraudulent intention; or ſhall willingly aid, abet, aſſent, 
hire, or command, any perſon or perſons. to commit ſuch 


& offence or offences as aforeſaid, ſuch offenders ſhall ſuffer 
death without clergy.” | 


cc 


+ Se. 13. And it is alſo enacted That the managers and 
* direCtors, or any two or more of them, are authoriſed, re- 
** quired and impowered to cauſe any perſon or perſons 
** bringing or uttering ſuch forged or counterfeit ticket or 
© tickets, certificate or certificates, as aforeſaid; or aiding, 
© abetting, aſſiſting, hireing or commanding any perſon or 
< perſons therein; to be apprehended, and to commit him, 
her, or them to Newgate, or to the county gaol.—And 
* offenders (not in ptiſon) diſcovering perſons guilty, are in- 
* titled to a reward of fifty pounds, and a pardon.” 


+ Sef. 14. Sixthly, As to other forgeries, It is enacted, 
By 6 Geo. 1. c. 18. l. 13. and 14 Geo. 2. c. 37. Who- 
ever ſhall forge or counterfeit the common ſeal of 
* either the London, or the Royal Exchange Aſſurance 
corporations, or ſhall forge, counterfeit, or alter any po- 
* licy, bill, bond or obligation under their common ſeal; or 
** ſhall knowingly offer to diſpoſe of, or pay away any ſuch 
policy, bill, bond, or obligation; or ſhall demand the mo- 
** ney for the ſame, or any part thereof, of or from ſuch of 
* the ſame corporations as ſhall be mentioned or referred to 

Vol. I. Þ « therein, 
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For the offence 
of forging the 
teſtimonial ot 
Juſtice by a wan 
dering ſailor of 
ſoldier, vide 
ante. c. 48. 1. 2 
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ce therein, or any of their officers, ſhall ſuffer death without 
«« clergy.” | 


+ Sed. 15. By 12 Geo. 1. c. 32. ſ. 9. Whoever ſhall 
* forge or counterfeit, &c. the name or hand of the account. 
_ << ant-general, regiſter, clerk of the report · office in chancery, 
in order to obtain the money of any of the ſuitors of the ſaid 
* court of chancery ;—or any inſtrument or writing made 
© by ſuch accountant-general, regiſter or clerk, with intent 
to obtain the money as aforeſaid ;—or ſhall forge or coun- 
«© terfeit any bond or obligation under the common ſeal of the 
« Faſt-India company, or any indorſement or aſſignment 
© thereon, or ſhall knowingly publiſh the ſame, with intention 
& to defraud any perſon whatſoever, ſhall ſuffer death without 
<« clergy.” | 


+ Sec. 16. By 2 Geo. 2. c. 25. made perpetual by g Geo. 
p. 241. 2. c. 18, Whoever ſhall falſly make, forge, or counter- 
O. B. 1735, 4 feit, or ſhall cauſe or procure, &c. or ſhall wilfully act or 
Rice “ afſiſt in falſly making, forging, or counterfeiting any deed, (1) 

© will, teſtament, bond, writing obligatory, bill of exchange, 

* promiſſory note for the payment of money, indorſement or 
aſſignment of any bill of exchange, or promiſſory note for 
the payment of money, (2) or any acquittanceor receipt either 


Vide O. 3. 1784, 


« (3) for money or goods, with intention to defraud any perſon 


% whatſoever, and by 31 Geo. 2. c. 22. ſ. 78. with intention 
«to defraud any corporation whatſoever ; or ſhall, with the 
&« like intent, knowingly utter or publiſh the ſame as true, 
« ſhall ſuffer death without clergy.” , 


(1) A deed, forged in the name of a perſon who never had exiſtence, is within the ſtatute; for 
the ſtatute doth not uſe the words the deed of any perſon, or the deed of another, or any words of the 
like import, but any deed. Lord Coke's deſcription of forgery, 3 Inſt. 169, viz. “ When the aft is 
done in the name of another perſon, is apparently too narrow, and taketh in oply that ſpecies of 
forgery which is moſt commonly practiſed; but there are many other ſpecies of forgery which will 
not come within the letter of that deſcription. Foſter 116, So alſo where a perſon in poileſſion 

| of a promiſſory note, which had been loſt, indorſes it in a fictitious name in order to get it diſ- 
's counted, he is guilty of forgery. Rex v. Tuft, Leiceſter Lent Aſſizes, 1777. M.. 


2) At Kent Summer Aff. 1777. James Elliot was indicted, among other counts, © For ſorging ® 
promiflory note for the payment of money, with intention to defraud the Bank, &c.“ It was in- 
tended to counterfeit a bank note, but the inſertion of the word “d pounds” was omitted to be put 
after the ſum ; the C. however, was placed as uſual at the corner; there was no water mark, 
% Bank of England,” and the paper was of a thicker quality, The jury thought the ſum mentioned 
meant pounds, and the priſoner was found guilty. It was objected that it was not a note for the 
payment of money, becauſe the word deſcriptive of money was omitted, Secondly, That the water 
mark not being in it, it could not be intended to defraud a corporation. On reference the judges 
held the conviction good, for that perfect ſimilitude is not neceſſary, but if made with an aptneſs to 
impoſe, it is ſufficient, The water mark is not eſſential, for the Bank are not obliged to ule it, 
and it is enough if the tenor of the note imports a promiſe from the corporation to pays Trit 
Term, 17 Geo. cO M.S.- 


(3) In ſetting out a forged receipt in an indictment upon this act, the words * as follows" is 3 
ſufficient averment that the tenor of it is ſet out. And it is only neceſſary to aver a general intent to 
defrand, without ſtating the manner in which the fraud was to be accompliſhed. Rex v. Pol, 
Black. 787. So alſo in forgery of a will, it is not neceſſary to charge the priſoner with forging the 
Jai, Kc. To charge it “ a paper writing, purporting to be the laſt will, Kc.“ is ſufficient. 
2 L.ack, 790. | 
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+ Sg. 17. By 4 Geo. 2. c. 18. © Whoever ſhall forge, 
« Kc. &c. any paſs, commonly called a Mediterranean paſs, 
« for any ſhip whatſoeyer,, or. ſhall counterfeit the ſeal of of- 
« fice, or the hand of the lord high admiral, or of any of 
« the commiſſioners of the ſaid- office, to any ſuch paſs ;—or 
« ſhall alter any true paſs made out by the admiralty, or ſhall 
« knowingly utter and publiſh-the ſame as true ; the offence 
« may be tried in any county, and the offender ſhall ſuffer 
« death without clergy.” 


+ %. 18. By 7 Geo. 2. c. 22. © whoever ſhall falſly 
« make, alter, forge, or counterfeit, or cauſe or procure, &c. 
« or ſhall act or aſſiſt in falſly making, altering, forging, or o. B. 2784, 
&« counterfeiting any acceptance of any bill of exchange, or p. 277, 1011. 
« the number or principal ſum of any accountable receipt for 
« any note, bill, or other ſecurity for the payment of money, 
« or any warrant or order for payment of money, or delivery 
&« of goods, (4) with intention to defraud any perſon whatſoever ; 
« (and by 18 Geo. 3. c. 18. with intention to defraud any 
« corporation whatſoever)—or ſhall, with the ſame intent, 


« knowingly utter or publiſh the ſame as true, ſhall ſuffer 
« death without clergy.” 


(4) A forged order to a ſhop · keeper to let the bearer have goods, concluding © and I will ſee it all 
paid for,” is not a warrant or urder within the meaning of this act; for the perſon ſuppoſed to give 
ſuch warrant or order ſhould have, or claim at leaſt an intereſt in the money or goods which a 
ſubje& matter of the order. Foſter 120.—80 in the caſe of George Williams, at Southampton 
ſummer circuit, 1775, for forging an order upon Mr. Guildmare, of Goſport, in the name of 
William Robinſon, for the delivery of twelve barrels of tar; the judges were all of opinion, that, 
upon the authority of the caſe in Foiter, that it was not within the ſtatute, though moſt of them 
ſaid, had it been res integra, they would have thought otherwiſe.— 80, Pleaſe to ſend ten pounds 
by the bearer, as 1 am ſo ill I cannot wait upon you, is not an order within the meaning of the 
ſtatute. For it is not compulſory ; nor ſuch an order, as the party giving it, if genuine, had a 
right to make, G. B. 1783, p. $35.—But where a perſon having delivered a parcel of filver 
g90ds to the Goldſmiths company to be aſſayed, two perſons took an opportunity to obtain them by 
a forged order in the name of the owner, ſuch order is within the ſtatute. O. B. 1784, p. 1271. 
So alſo where a man purchaſes goods, and takes a ſmall part of them away with him, and coming 
afterwards to pay for them, receives money in difference out of a draft, ſigned in the name of a per- 
fon unknown, who did not keep caſh with the banker to whom it was directed, ail the judges were 
of opinion it is within the ſtatute. Rex v. Lockett, 1773. M. S. | 


+ Sed. 19. By 8 Geo. 2. c. 6. ſ. 31. Whoever ſhall 
© forge or counterfeit any entry of the acknowledgment of 
any bargainor, in bargain and ſale, in the regiſtry of 
„Vork, whereby the freehold or inheritance of any perſon x 
© ſhall be moleſted, ſhall incur the penalties of 5 Eliz.” 


+ Se. 20. By the marriage act 26 Geo. 2. c. 33. Cf. 16. 

* Whoever with intent to elude the force of this act, ſhall in- 
* ſert, or cauſe to be inſerted in the regiſter-book, any falſe 
" ny of any matter or thing relating to any marriage, or 
** ſhall falſe make, alter, forge, or counterfeit any ſuch entry in 
* ſuch regiſter, —or any licence of marriage,—or ſhall cauſe 
or procure the ſame to be done, &c. or ſhall utter or pub- 
* ith the ſame as true,—or ſhall deſtroy any regiſter- book of 
1 | * marnages, 
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By 9 Geo. 3. 
c. 30. ſ. 5. the 
treaſurer, comp- 
troller, ſurveyor, 


clerk of the acts, 


or any commiſ- 
ſioner of the 
navy may act. as 
juſtice, in cauſing 
the offenders to 
be apprehended 
and brought to 
juſtice; and all 
officers ſhall obey 
their warrants 
accordingly. 


(5) But the production of the probate is concluſive evidence in ſupport of the will. Rex v. Vinunt, 


Mich. 8 Geo. 6 
119, 284. 
v 


IF 


_ & ceive the monies due to any officer, ſeaman, or other per- 


O. B. 1784, 
p. 227. 


e any ſuch ſhare, or part thereof, transferred, aſſigned, ſoc, 


(3), The pro- 
prietor whoſe 
ſtock is trar s- 
ferred by ſuch 


/ 


„ ſaid offences to be committed, ſhall ſuffer death without 


death without clergy.” 


OF OFFENCES By Bk. 1. 


ee marriages, with intent to avoid any marriage, or to ſubjea 
e any perſon to the penalties of this act.“ 


+ Se. 21. By 31 Geo. 2. c. 10. ſ. 24. Whoever ſhall 
«© perſonate or falſly aſſume the name or character of any of. 
* ficer, ſeaman, or other perſon, intitled or ſuppoſed to be 
é intitled to any wages, pay, or other allowance of money, 
« or prize-money, for ſervices done on board any of his ma. 
c jeſty's ſhips, or the executor, adminiſtrator, wife, relation 
“ or creditor of any ſuch officer, ſeaman, or other perſon, in 
order to receive any of the monies ſo due to ſuch perſon, 
and payable for ſuch ſervices as aforeſaid ; or ſhall forge ot 
„ counterfeit any letter of attorney, bill, ticket, certificate, 
e aſſignment, laſt will,(5)or any other power or authority what- 
& ſoever, in order to receive any the monies ſo due to ſuch 
% perſon, and payable for ſuch ſervices as aforeſaid; or ſhall 
& take a falſe oath to obtain the probate of any will or letters 
e of adminiſtration in order to receive the payment of any the 
« monies as aforeſaid; or ſhall cauſe or procure any of the 


„ clergy.” 


Strange 481, 671, 703. Wils. 75. 11 St. Tr. 213, 219, 233. 1 Vezey 


+ And by the g Geo, 3. c. 30. ſ. 6. © Whoever ſhall knoy- 
& ingly utter or publiſh as true, any falſe, forged, or counter- 
« feited letter of attorney, bill, ticket, certificate, aſſignment, 
„ laft will, or any other power or authority, in order to te- 


« fon, who has really, or was ſuppoſed to have ſerved, &c. 
& with intent to defraud any perſon whatſoever, ſhall ſuffer 


+ Sea. 22. By 31 Geo. 2. c. 22. f. 7). and 4 Geo. f. 
c. 25. ſ. 15. Whoever ſhall forge or counterfeit any letter 
of attorney, or other authority or inſtrument to transler, 
« fell, aſſign, or convey any ſhare, or part thereof, of, or in 
any the capital ſtock or funds of any body politick or cor- 
& porate now eſtabliſhed, or which ſhall be eſtabliſhed by any 
« aCt of parliament; or to receive any dividend attending any 
„ ſuch ſhare; or to receive any annuity in reſpect whereof 
de any proprietor ſhall have a transferrable ſhare; or ſh 
te forge or counterfeit the name of any proprietor of ſuch ſhare, 
C annuity, or dividend, or of any the perſons intitledto any ſuch 
“ annuity or diyidend, in or to any ſuch pretended letter of 
<« attorney, inſtrument, or authority; or ſhall demand to hate 


—»— «S W 


LC 
oe 


« or conveyed, or any ſuch annuity, dividend, or part there- 
“ of, to be received by virtue of ſach forged authority; . 


« ſhall perſonate any true and real proprietor, (5) and thereby en. 
| « Jeavour 
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« deavour to receive the money of ſuch proprietor, as if ſuch — power — 
Attorn Sn 
Fender were the true and lawful owner thereof; or ſhall die 


cc 0 f 

60 procure or aid the commiſſion of any of the faid offences, _— to prove 
, 4 . 3 * o a 1 v 

« {hall ſuffer death without clergy.” - 5 2 


+ Set. 23. By 32 Geo. 2. Cc. 14. f. 9. Whoever ſhall 
« forge or counterfeit the mark or hand of the receiver of the 
« poſt fines due to the crown or its grantees, whereby ſuch 
« receiver ſhall be defrauded, or any other perſon ſuffer loſs, 
& or ſhall procure the ſame to be done, ſhall ſuffer death with- 


&« out clergy.” 


+ Sed. 24. By 3 Geo. 3. c. 16. © Whoever ſhall perſonate, 
« or falſlely aſſume the name and character of an out- penſioner 
« of Greenwich hoſpital, in order to receive the out penſion 
« due to him, or to procure any other to do the ſame, ſhall 
« be guilty of felony without clergy.” 


+ Sef. 25. By 4 Geo. 3. c. 24. ſ. 8. Whoever ſhall And by Sed. 2. 
© counterfeit the hand writing of any perſon whatſoever, in the if any officer 
c ſuperſcription of any letter or packet to be ſent by the poſt, ang the ſeal 
© in order to avoid the payment of the duty of poſtage, ſhall mall forte 


« be guilty of felony, and tranſported for ſeven years, . pounds. 


Ix FoxGERy it is incumbent on the proſecutor to give the beſt evidence the caſe admits of, to Wav 
that the forgery charged upon the priſoner is not the hand writing of the perſon whoſe decd or Ik 
ſtrument it purports to be, before the priſoner ſhall be put upon his defence; and conſequently 
proof will become more or leſs difficult in proportion as the perſon, whoſe name or writing is charged 
to be forged, is more or leſs defined and identified, either by the inſtrument itſelf, or by the re- 
preſentation of the party uttering it. Therefore, where Sponſonby was indicted for forging the 
name of Pearce, the payee, on the back of a bill drawn by Davis, the court would not permit 
Pearce to ſay, although he had received advice of ſuch a bill being drawn in his favour, that he was 
the payee, in whoſe favour Davis had drawn the bill, becauſe Pearce may be the name of many others, 
who by poſſibility might have indorſed the bill, and as Davis was not preſent to define or identify 
the payee, the priſoner was diſcharged. O. B. 1784, p- 831. and 10t5« So alſo where the name 
of John Churchill was forged on the back of a bill, the proſecutor proved the hand writing of the * - 
«rawer, and produced one Henry Churchill, brother to a Mr. John Churchill, who ſwore the indorſe- 
ment was not his brother's hand writing; yet as he could not prove that his brother was the identical 
perſon to whom the bill was made payable, the evidence was rejected. O. B. 1784, p. 1015, But 
waere the indictment Rated that the inſtrument forged, ** purported to be a bank note,” but, in fact, 
was very different, and diſtinguiſhable from that ſecurity, the court held that the defect could not be 
ſupplied, ſo as to ſupport the indictment, by any repreſeatations of the party at the time he uttered 
it, Douglas 300. 
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Vide the recital 
of 43 Eliz. c. 7. 


(67 Vide 37 
. $. c. 6. 
{. 4. 


agentleman 
is withia the act 
if he commits 
the oftences. Ld. 
Ray. 901. 80 
alſo the manner 
of ſtealing muſt 
be tated, that 
the court may 
Junge whether 

elonious or not, 
or whether the 
money ordered 
to be paid was 
an adequate re- 


APPENDIX THE FIRST. 


Or OFFENCES acainsr PROPERTY 
ADHERENT To THE FREEHOLD. 
ORASMUCH as the unlawful cutting or taking away 
of corn growing, robbing of orchards and gardens, dig- 
ing up or taking away fruit trees, breaking of hedges, pales, 
or other fences, cutting or ſpoiling of woods or underwoods, 


and other offences of a ſimilar nature, have become more fre- 
quent and common than heretofore, 


+ Se. 1. It is enacted by 43 Eliz. c. 7. (a) That who- 
ever ſhall cut or unlawfully take away any corn or grain 
growing, or rob any orchards or gardens, or break or cut 
any hedge, pales, rails, or fence, or dig up or take up any 
fruit tree, or trees in any orchard, garden, or elſewhere, 
to the intent to take and carry the ſame away, or ſhall cut 
or ſpoil any woods or underwoods, poles or trees ſtanding, 
not being felony by the laws of this realm, and their pro- 
curers, receivers, knowing the ſame, on conviction by con- 
feſſion, or the oath of one witneſs, before ene magiſtrate, 
ſhall make compenſation at the diſcretion of the magiſtrate, 
or be publicly whipped.” And by 15 Car. 2. c. 2. The 
conſtable may ſearch the houſes of ſuſpected wood ſtealers, 
and carry offenders before a juſtice, and if they do not © then 
and there give a ſatisfactory account how they came by the 
wood ſo found in their "oſleſiion,” they ſhall be adjudged as 
convicted of the offences, and liable to, the puniſhments of 
the 43d of Eliz. 15 


cc 


c6mpence to the party injured. Sayer 204, 205. 


Vide Rex v. Aſ- 
ton, in a con- 
viction upon this 
Katute, Igitur 
tonſidetatum eſt 
per me, ↄuod con- 
 widius e,“ and 
th court held 
there ought to 
be a judgment 
quod foris faciat 
or quod commit - 
tatur, &c." for 
the act gives no 
geeuniary for- 

teiture. 2 Burr. 
1766. 


+ Set. 2. And it is farther enacted by x Geo. 1. c. 48. 
„ That whoever ſhall maliciouſly break down, cut up, pluck 
«© up, throw down, bark, or otherwiſe deſtroy, deface, ot 
„ ſpoil] any timber tree, fruit tree, or any other tree, on con- 
« viction by any two juſtices of the place, or by the juſtice 
in ſeſſions, on complaint to them made by an inhabitant, 
or the owner, &c, ſhall be kept to hard labour for three 
months, and whipped once a month; or if there be no 
houſe of correction, to any other priſon for four months, 
and whipped once in every month by the common hang- 
man, and afterwards find ſureties for their good behaviour 
for two years, and the party grieved may recover damages 


and cofts from the inhabitants of the pariſh, &c. 8 
« ſam 
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c manner and form as is directed by the 13 Edw. 1. A 
« ” 4 c. 46. (a) for hedges and dykes overthrown by 6K 50, 
E perſons in the night, unleſs the offender be convicted in 


« {ix months by the pariſh.” 


+ Sed. 3. And it is further enacted by 6 Geo. 1. c. 16. vide « Bins 
« That whoever ſhall cut, take, deſtroy, break, throw down, Juttice, 399. 
« bark, pluck up, burn, deface, ſpoil, or carry away any | 
« wood ſprings, trees, poles, wood, tops of trees, underwoods, 
« coppice woods, thorns or quickſets, without the conſent of 
« the owner, or perſon chiefly entruſted with the care and 
« cuſtody thereof, ſhall, on conviction by two juſtices, 5 
« at ſeſſions, be liable to the ſame penalties and puniſhments 3 1 
« as are inflicted by x Geo. 1. ſ. 2. c. 48. which conviction gtealing or de- 
4 ſhall be final; —and unleſs the ſame be had within ſix ſtroying trees 
« months, ſuch lords of manors, owners and proprietors who vate therevy 
« ſhall be injured by the offence, ſhall have ſuch remedy and direted to be 
« receive ſuch compenſation from the pariſhes or places join- '2<loled.. 
ing on ſuch wood ſprings, &c. as is directed by 13 Edw. 1, 
« ſ. 1. c. 46. 


+ Sect. 4. And by the Black act ꝙ Geo. 1. c. 22. Who- 
* ever ſhall cut down, or otherwiſe deſtroy any trees planted 
„in any avenue, or growing in any garden, orchard, or 
« plantation, for ornament, ſhelter, or profit; or ſhall forci- 
« bly reſcue any perſon in lawful cuſtody for the ſame; or 
« ſhall by gift, or promiſe of money, or other reward, pro- 
& cure any of his majeſty's ſubjects to join him or them in 


any ſuch unlawful act, ſhall ſuffer death without benefit of 
« clergy,” | py: | 


+ Sec. 5. And it is alſo enacted by 6 Geo. 3. c. 36. 
„That whoever ſhall, in the night time, lop, top, cut down, 
* break, throw down, bark, burn, or otherwiſe ſpoil or de- 
* ſtroy, or carry away any oak, beach, aſh, elm, fir, cheſnut, 
or aſp timber tree, or by the 13 Geo. 3. c. 33. any pop- 
* lar, alder, maple, larch, or hornbeam, or other trees ſtand- 
ing for timber, or likely to become timber, without the 
* conſent of the owner—Qr ſhall in the night time pluck 
up, dig up, break, ſpoil or deftroy, or carry away, any 
* root, ſhrub, or plant, of the value of five Rilings and 

_ © which ſhall be growing, ſtanding, or being in the garden , 
ground, nurſery ground, or other incloſed ground of any 
* perſon whomſoever, and their aiders, abetters, or procurers, 


« and the 4) 2a and receivers of the ſame, ſhall be tranſ- 
* ported for ſeven years.” 


oY Se. 6. And it is further enacted by 6 Geo. 3. c. 48. 
n that whoever ſhall wilfully cut or break down, bark, burn, 
„ Pluck up, lop, top, crop, or otherwiſe deface, damage, 
ſpoil or deſtroy, or carry away any timber tree, viz. oak, 
3 


4 « beech 
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(a) And by 13 
Geo. 3. c. 33. 
poplar, alder, 
beach, maple, 
and hornbeam. 


The coſts and 
charges muſt be 
definitely aſcer - 
tained and ex- 
preſſed in the 
conviction, or it 
will be tatal. 
Cowp. 00. 


nere. Ought 
— theſe words 


Or OFFENCES acainstr. 


Bk. 1. 


c heech, cheſnut, walnut, aſh, elm, cedar, fir, aſp, lime, 


ce 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
44 
cc 


ee 


„ jn like manner, 
to be omitted,“ for can it be imagined that the legiſſature intended a juſtice of peace ſhould, in 
this ſummary manner, have power to tranſport an ofFenaer; and it ſeems implied by ſubſequeat 
words in the act,—** that for the third offence he ſhould be tried by a jury.“ 

a % TY ' 4 


# 


pa 


te 


cc 
cc 
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ſycamore, and birch, (a) or any tree likely to become timber, 
or any part thereof, or the lops or tops thereof, without the 
conſent of the owner, or in any of his majeſty's foreſts or 
chaſes, without the conſent of the ſurveyor, his deputy, or 
perſon intxuſted with the care of the ſame, on conviction 
by one witneſs before one juſtice, ſhall forfeit for the firſt 
offence, not exceeding twenty pounds, together with the 
coſts and charges previous to and attending ſuch conviction 
to be aſcertained by the juſtice convicting, and on non» 
payment ſhall be committed to the common gaol, for any 
time not exceeding twelve months, nor leſs than fix, or un. 
til the penalty and charges ſhall be paid. For the ſecond 
offence, any ſum not exceeding thirty pounds, and from 
twelve to eighteen months impriſonment as aforeſaid. And 


if any perſon ſo convicted ſhall be guilty of the like offence 


a third time, and ſhall be thereof convicted in like manner 
he ſhall be tranſported for ſeven years.” 


+824, 7. And it is further enacted by the ſaid ſtatute, 
r. 3. That whoever ſhall pluck up, or cut, ſpoil, or de- 
ſtroy, or take, or carry away, any root, ſhrub, or plant, out 
of the fields, nurſeries, gardens, or garden grounds, or 
other cultivated lands, of any perſon whomſoever, without 
the conſent of the owners, on conviction by one witneſs, 
before one juſtice, ſhall for the firſt offence forfeit not ex- 
ceeding forty ſhillings, together with the charges previous 
to and attending ſuch conviction, to be aſcertained by ſuch 
juſtice, or be committed to hard labour one month, and 
whipped. For the ſecond offence, not exceeding five pounds, 
&c. and hard labour for three months. — And if any perſon 
ſo before convicted ſhall a third time commit the like offence, 
and be thereof convicted, the court before whom he ſhall 
be tried, ſhall have authority to tranſport him for ſeven 
years.” 


+ Sec. 8. And by par. 4. Whoever ſhall go into any 
woods, underwoods, or wood grounds belonging to the 
king's ſubjects, and ſhall there cut, lop, top, or ſpoil, ſplit 
down, or damage, or otherwiſe deſtroy any kind of wood, 


or underwood, poles, ſticks of wood, green ſtubs, or 


young trees, or carry or convey away the ſame ; or ſhal 
have in their cuſtody any kind of wood, underwood, poles, 
ſticks of wood, green ſtubs, or young trees, and ſhall not 
give a ſatisfactory account how they came by the ſame, on 
conviction by one witneſs, before one juſtice, ſhall forſeit 
ſor the firſt oſfence, and pay immediately on _— 

an 
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« any ſum not _— forty ſhillings, with coſts and 
« charges as aforeſaid. For the ſecond offence, not exceed- 
« ing five pounds, &c. and for the third offence, being duly 
« convicted thereof according to law, ſhall be deemed and pu- 
« niſhed as an incorrigible rogue: (a) and whoever ſhall ob- (a. That is, by 
« ſtruct the apprehending of offenders ſhall forfeit ten pounds, . Gate Be Go 85 


2 . 6 . he 
« or ſuffer fix months hard labour in the houſe of correction.“ committed by 


the ſeſſions to 
the houſe of correction, not exceeding two years, nor leſs than three months, to be kept to hard 
labour, and whipped as the juitices ſhall order, 


Sell. 9. And it is further enacted by g Geo. 3. c. 41. 
ſ. 4 6 That the clauſe laſt above recited, ſhall 2 to all ny oY Gave Jo 
« his majeſty's foreſts and chaces within the realm, and to all remedies a miſ- 
« and every perſon or perſons who ſhall, without legal right . of hs & 
« or authority, by night or by day, cut down, deſtroy, take, _ S 
« carry, or convey away any hollies, thorns, or quickſets ac. 
growing or being upon any of the king's foreſts or chaſes, 
« or within the woods or wood-grounds of any of his ſub- _. 
„ jects, or who ſhall poſſeſs any hollies, thorns, or quickſets, — 4 _ 2 
« and ſhall not give a ſatisfactory account of the ſame, &c. — Kue * 
« The conviction to be certified to the general quarter ſeſ— ments of de 
« fjons, and not be liable to be quaſhed for want of form, o ſtruction for his 


i : or their own uſe, 
“removed by certiorari,” | 


+ Sec. 10. And it is enacted, by 29 Ged. 2. c. 36. ſ. 8. 

amended by 31 Geo. 2. e. 41. That if any perſon ſhall 0 
„ unlawfully cut, take, deſtroy, break, throw down, bark, 

& pluck up, burn, deface, ſpoil, or carry away any tree, 

growing in any waſte, wood, or paſture, in which any per- 

© ſon or perſons, or bodies politick or corporate, hath, or 

have a right of common, he ſhall incur the like penalty as 

« by 6 Geo. 1. c. 16.“ 


Sell. 11. Alſo it is enacted by the 13 Geo. 3. c. 32. 
„That whoever ſhall ſteal and take away, or maliciouſly pull 
* up or deſtroy any turnips, potatoes, cabbages, parſnips, 
© peaſe, or carrots growing or being in any garden, lands, 
* or grounds, open or incloſed, on conviction within thirty 
* days, by confeſſion, or on the oath of one witneſs, before 
© one juſtice, ſhall forfeit, not exceeding ten ſhillings over 
* and above the value of the goods ſtolen, to be diſtributed 
„between, or wholly given to, the owner and the poor; 
* and on default of payment to be committed to the houſe of 
* Correction not exceeding one month, unleſs ſooner paid. 
„The owner, or any inhabitant may be a witneſs, but if the 
** conviction lie upon the oath of the owner, the whole penalty 
* ſhall go to the poor. And by 31 Geo. 2. c. 35. ſ. 5. 
the ſame puniſhment is inflicted upon tbe ſtealing of mad- 
der roots,” | 


4 « SF. 
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$:F. 12. Alſo it is enacted by 25 Geo. 2. c. 10. That 
leg ore out cc whoever ſhall unlawfully break, or by force enter into any 
lrcenß cem. mine, wad-hole of wad, or black cawke, commonly called 
mon law, upon „ black lead, or into any pit, ſhaft, adit or vein of wag, 
oo _— — & black cawke, or black lead, with an intent to take ang 
do the freehold, © carry away from thence any wad, black cawke, or black 
4 Comm. 234. © lead; or ſhall unlawfully from thence take and carry away 
% any wad, black cawke, or black lead, although ſuch mine, 
«© wad-hole, pit, ſhaft, adit, or vein be not actually broke, 
« or by force entered into by ſuch offender ;z or ſhall aid, abet, 
« affift, hire, or command any perſon or perſons to commit 
e ſuch offences as aforeſaid, ſuch offenders ſhall be guilty of 
« felony, and may be committed to the county gaol or houſe 
« of correction for any time not exceeding a year, and pub. 

« lickly whipped; or tranſported for a term not exceed; 


<« ſeven years, as the court or judge ſhall think proper.“ 


+ Sec. 13. Alſo it is enacted by 4 Geo. 2. c. 32. That 
©. c whoever thall fteal, rip, cut or break, with intent to ſteal 
O. B. 1785. © any lead, iron bar, iron grate, iron palaſadoes, or iron 
\ papel « cafe of © rail whatſoever, being fixed to any dwelling houſe, out houſe, 
the King v. Jane coach houſe, ſtable, or other building uſed or occupied with 
＋½ tried © ſuch dwelling houſe, or thereunto belonging, or to any build- 
8 ing whatſoever, (1) or fixed in any garden, orchard, court 

& yard, fence, or outlet belonging to any dwelling houſe or 
& other building; their aiders, abetters, and aſſiſters, or who- 
ever ſhall knowingly buy or receive the ſame, ſhall be guilty 
& of felony, and the court is empowered to tranſport ſuch fe- 


“ lons for the ſpace of ſeven years.” 


Vide 29 Geo. 2. 


(1) Hickman was indicted for ſtealing lead from Hendon Church, which was laid to be the property, 
Firſt, of the Vicar ; Secondly, of the Church Wardens ; Thirdly, of the inhabitants and pariſhioners. 
The property being fixed to the freehold, (vide ante. ch. 33. ſ. 21.) it was doubted whether ! 
could be the ſubject of larceny; and if it could, whether the property reſided as laid in any of the 
counts in the inditment. The judges were of opinion, Firſt, that “a Church“ is included within 
theſe general words of the act, „or any other building watſoever.” Secondly, that the act having 
made the offence to conſiſt in; fealing from any dwelling houſe or other building, &c.” the charge 
in the indictment, that it was flole from Hendon Church, was alone a certain and ſufficient deſcription 
of the offence to ſupport the indictment; that the reſidence of the property was immaterial z and that 
| the conviction was proper upon the firſt count. O. B. 2785, p. 782. 


+ Sea. 14. And it is further enacted by 21 Geo. 3. c. 68. 
« Whoever ſhall rip, cut, break or remove, with intent to 
* ſteal any copper, braſs, bell-metal, utenſil or fixture being 
te fixed to any dwelling houſe, out houſe, coach houſe, ſtable, 
ce or other building uſed or occupied with ſuch dwelling bouſe, 
e or thereunto belonging, or to any other building whatſo- 
ever, or fixed in any garden, orchard, court yard, fence 0! 
& outlet belonging to any dwelling houſe, or other building, 
«© —or any iron rails or fencing ſet up, or fixed in 40 
e ſquare, court, or other place (ſuch perſon having no tide 
or claim of title thereto) ; or whoever ſhall be aiding, abet- 
ting, or afliſting therein, or ſhall knowingly buy or * 
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« the fame, although the principal felon has not been con- 
« victed of ſtealing the ſame, fhall be guilty of felony, and the 
« court have power to tranſport ſuch offender for ſeven years, 
« or to order him or them to be detained in priſon, and 
« therein kept to hard labour for any time not exceeding three 
« years, nor leſs than one year; and, within that time, if the 
« court ſhall think fit, he ſhall be once, or oftener, but not 
« more than three times, publicly whipped.” 


APPENDIX THE SECOND. 


Ox OFFENCES acainsT SHIPS in DISTRESS, 
and BY PLUNDERERS or TH WRECK. 


+7 T is enacted by 12 Ann. f. 2. c. 18. © That all magiſ- Mae perpetual 
I « trates and officers of every county, corporation, and port by 4 Geo. 1. c. 

« town, near the ſea, on information of any ſhip being in 17,9 _ 

&« diſtreſs, ſhall ſummon and call together as many civil offi- ing the juriſdic- 

« cers, cuſtom-houſe officers, and other men, as ſhall be thought _ of the 

« neceſſary for the aſſiſtance and preſervation of the ſaid ſhip, de Porte 

« and ſhall demand of the ſuperior officers of any ſhip or veſ- 

« fel which ſhall happen to be riding at anchor near the place, 

« their aſſiſtance by their boats, and ſuch hands as they can 

« ſpare, and on refuſal or neglect thereof, ſuch ſuperior officer 

« ſhall forfeit one hundred pounds. And it is further enacted, 

« that if any other perſon than ſuch as ſhall be empowered 

« by the magiſtrates as aforeſaid, ſhall enter or endeavour to 

« enter on board any ſuch veſſel ſo in diſtreſs, without per- 

© mithon of ſome one ſo employed for the preſervation of the (aid 

t ſhip, ſuch offender may be repelled by force; and if any perſon 

& ſhall obſtruct the preſervation, or deface the mark of any goods 

e ſaved from the ſaid ſhip, he ſhall within twenty days make 

t double ſatisfaction to the party grieved, t the diſcretion of 

& the two next juſtices, or in default be committed to hard 

& labour for twelve months. — And if any goods that were 

« ſtolen or carried off from any ſuch thip or vellel in diſtreſs, 

„ ſhall be found upon any perſon ſhall not on demand deliver 


« up the ſame to the owner, or to his order, he ſhall forfeit 
«© treble the value.“ 


K t Se, 2. And it is likewiſe enacted by par. 5. “ That 
K if any perſon or perſons ſhall make, or be aſſiſting in the 
; making of any hole in the bottom, fide, or any other part 
k of any ſhip or veſſel ſo in diſtreſs as aforeſaid, or ſhall ſteal 
 2"y pump belonging to any ſhip or veſſel ſo in diftreſs as 
atoreſaid, or ſhall be aiding or abetting in the ſtealing ſuch 


pump, 
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< pump, or ſhall wilfully do any thing tending to the imme. 
<& diate loſs or deſtruction of ſuch ſhip or veſlel, ſuch offender 
& ſhall ſuffer death without clergy.” | 


+ Sec 3. It is alſo enacted by 26 Geo, 2. c. 19. © That 
&* if any perſon or perſons ſhall plunder, ſteal, take away, or 
« deſtroy any goods or merchandize, or other effects from or 
© belonging to any ſhip or veſſel which ſhall be in diſtreſs, or 
4c which ſhall be wrecked, loſt, ſtranded, or caſt on ſhore in 
any part of his majeſty's dominions, (whether any living 
8 3 Edu. cc creature () be on board any ſuch veſſel or not) or any of 
x Comm. 290. the furniture, tackle, apparel, proviſion, or part of ſuch ſhip 
. & or veſſel; or ſhall beat or wound with intent to kill or de- 
& ſtroy, or ſhall otherwiſe wilfully obſtruct the eſcape of any 
„ perſon endeavouring to ſave his or her life from ſuch ſhip or 
«© veſſel, or the wreck thereof; or if any perſon or perſons 
„ ſhall put out any falſe light or lights, with intention to 
« bring any ſhip or vefle} into danger, ſuch offender ſhall 
“ ſuffer death without clergy. —Provided, that when goods or 
<« effects of ſmall value ſhall be ſtranded, loſt, or caſt on ſhore, 
4 and ſhall be ſtolen without circumſtances of cruelty, out- 
& rage, or violence, the offender may be indicted and puniſh- 
ce ed as for petit larceny. The proſecutions to be carried on 
ce at the expence of the county, by the clerk of the peace, 
« on pain of forfeiting 100l. for refuſing or neglecting the 

« ſame.” | ; 


+ Se. 4. And it is further enacted by the ſaid ſtatute, 
par. 11, That if any ſheriff, juſtice, mayor, magiſtrate, 
« coroner, and lord of a manor, commiſſioners of the land-tax, 
“ conſtable, &c. or other perſon lawfully authoriſed, ſhall be 
* affaulted, beaten, and wounded for, or on account of the 
c exerciſe of his or their duty, in ar concerning the ſalvage 
or preſervation of any ſhip or veſſel in diſtreſs ; or of any 
„ ſhip or veſſel, goods or effects, ſtranded, wrecked, or caſt 
% on ſhore, or lying under water in any of his majeſty's 
«© dominions, the offender on conviction at the goal delivery, 


or at the general or quarter ſeſſions, ſhall be tranſported for 
„ ſeven years.” | 


+ Se. 5. And it is further enacted, par. g, « That if the 
& fact be committed in Wales, then the proſecution ſhall 


and may be carried on in the next adjoining Engliſh 
county.“ 
At Salop ſummer aſſizes, 1774, Parry and Roberts were convicted upon this ſtatute, for an offence 
eommitted in Angleſea. It was moved, in arreſt of judgment, upon the laſt mentioned clauſe, that 
the trial was erroneous, becauſe Cheſhire, and not Salop, was the next adjoining Engliſh county to 
Angleſea. To give the priſoners the benefit of the objection, the fact was taken to be ſo ; and the 
ſentence was reſpited. But all the judges were of opinion that the conviction was proper; for 
Cheſter, properly ſpeaking, is not an Engliſh county; and the words of the ſtatute, bring mere! 
a deſcription of the law as it exiſted at the time, mutt be conftrued according to the 26 Hen. 8. c. 6. 
. 6. which gives juriſdiction to the juſtices of gaol delivery, © in the counties of England next ad- 


j eng 
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ES rdſhip or place in Wales where the offence is committed.“ It is true the 26 Geo. 2. 
8 ** — — to ſay in the words of the 26 Hen. 8. where the,king's writ runneth.“ 
5 * aſe of the King v. Athoe, reported in 8th Modern, ſhews it has been the conſtant practice 
— ance to conſider Salop as the next adjoining Engliſh county. M. S. 


APPENDIX THE THIRD. 


Ox OFFENCES IN TAKING, KILLING, os 
DESTROYING FISH, 


+ TT is enacted by 5 Eliz. c. 21. f. 2. © That whoever ſhall por the ofence 
I « break, cut down, cut out, or deſtroy any head or dam of . in 
« of any ponds, pools, motes, ſtagnes, ſtews, or ſeveral pits Vouzing 4 kak 
« wherein fiſh are or ſhall happen to be put in or ſtored with- fich therein, vide 
« al by the owners or poſſeſſors thereof; or do or ſhall wrong- 1 
« fully fiſh in any of the ſaid ſeveral ponds, pogls, motes, aii 31 Hen. 8. 
« ſtews or pits, to the intent to deſtroy, kill, take, or ſteal e. 2. where this 
« away any of the ſame fiſh, againſt the will of the owners, — 
& ſhall cafer three months impriſonment, find ſecurity-for his * 
« good behaviour for ſever, years, and make compenſation to 


« the party grieved.“ 


+ Se. 2. And it is alſo enacted by 4 and 5 Will. 3. e. 
23. . 5. That no perſon, except the owner or occupier of a 
© fiſhery, ſhall have or keep any net, angle, leap, piche, 
or other engine for the taking of fiſh, other than the 
makers and ſellers thereof for their better conveni- 
ency in the ſale of the ſame, and other than the owner and 
occupier of any river or fiſhery for the time being ;—and 
the owner of any river or fiſhery, or his appointee, -may 
ſeize, detainz and keep to his own uſe, all ſuch nets, or 
other engines which he ſhall find uſed or laid, or in the 
cuſtody of any perſon whatſoever, fiſhing in any river or 
hihery whatſoever, without the conſent of the owner or oc- 
cupier:—and any perſon being authoriſed by warrant under 
the hand and ſeal of a juſtice tor. the county or place, may 
ſearch in the day time, the houſes of perſons prohibited to 
keep the ſame, who ſhall be ſuſpected of having the ſame, 
and the lame and every or any of them to ſeize, detain and 
keep to his or their own ule, or otherwiſe to cut in pieces 
or deſtroy, as things by this act prohibited to be kept by 
perſons of their degree, —But this ſhall not extend to fiſh- 
ermen, &c, authoriſed to fiſh in navigable rivers or waters, 
with lawful nets, &c.” | 


+ Sef, 3. Andit is alſo enacted by 22 & 23 Car. 2. c. On a convie- 


as. . 7. +6 , r other tien upon this 
5. . 7. * That whoever {hall ule any caſting net, o bs _ 8 
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field declared (c net whatſoever, or any angle, hair nooſe, trail or ſpear, 
— — ar" 44 or ſhall lay any wears, pots, nets, fiſh-hooks, or other en- 
E the Kealing of © gines, or ſhall take any fiſh by any means or device what. 
fiſh ; taking it 4 ſqeyer, in any river, ſtew, pond, mote, or other ſeveral wa. 
eee « ters or rivers, or ſhall be aiding or aſſiſting thereunto, with. 
owner. And the © out the conſent of the owner, on conviction by confeſſion, 
— A « or the oath of one witneſs within a month, before one juſ- 
Realing It mug © tice, ſhall render compenſation, not exceeding treble damages, 
therefore appear C and over and above, pay down immediately any ſum not ex. 
Thar the fiſh, ceeding ten ſhillings, to the uſe of the poor, and on default 
fiſh of the party's by diſtreſs, ſhall be impriſoned, not exceeding one month, 
killing them, and « jn the houſe of correction, unleſs the offender ſhall enter 
_— « into 2 bond to the party injured, with one ſurety not ex- 
own ponds. 2 © ceeding ten pounds, never to offend in like manner. Juſ. 
Burr. 632. cc tices may ſeize the nets, &c. but the party may appeal to 

| <« the quarter ſeſſions, which ſhall be final, unleſs title to any 


&« land, royalty, or fiſhery is concerned therein.“ 


+ Sec. 4. And it is alſo further enacted by the Black a&, 
9 Geo. 1. c. 22. That whoever being armed with ſwords, 
e fire arms, or other offenſive weapons, and having his or 
<« their faces blacked, or being otherwiſe diſguiſed, ſhall un- 
<« Jawfully ſteal or take away any fiſh out of any river or pond, 
ce or ſhall forcibly reſcue any perſon in lawful cuſtody for the ſame, 
& or ſhall by gift or promiſe of money or other reward, pro- 
« cure any of the king's ſubjects to join him or them in any 
„ ſuch unlawful act, ſhall ſuffer death without clergy.” 


+ $24. 5. Alſo it is farther enacted by 5 Geo. 3. c. 14 
© That whoever ſhall enter into any park or paddock fenced 
« in and incloſed, or into any garden, orchard, or yard, ad- 
« joining or belonging to any dwelling houſe, in or through 
© which park or paddock, garden, orchard, or yard, any 
« river, or ſtream of water ſhall run or be, or wherein ſhall 
© be any river, ſtream, pond, pool, moat, ſtew, or other 
« water, and by any ways, means, or device whatſoever, 
“ ſhall ſteal, take, kill, or deſtroy any fiſh bred, kept, or pre- 
<« ſerved therein, without the conſent of the owner thereof; 
„or ſhall be aiding or affiſting in committing the ſaid offence; 
© or ſhall receive or buy any ſuch fiſh knowingly, upon con- 
“ viction by inditment within ſix months, before the juſtices 
c of gaol delivery where ſuch place ſhall be, ſhall be tranſ- 
« ported for ſeven years. And any offender making a dil- 
« covery of, and convicting his accomplices, is intitled to 4 
„ pardon,” 


+ Sec. 6. And it is further enacted by the ſaid ſtatute, 
par. 3, That whoever ſhall take, kill, or deſtroy, or at- 
« tempt to take, kill or deſtroy, any fiſh in any river ot 
« ſtream, pond; pool, or other water (not being in any park 

s or paddock, or in any garden, orchard, or yard, 2 
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« or belonging to any dwelling houſe, but ſhall be in any 
« other — ground which ſhall be private property) on 
conviction by one witneſs, ſhall forfeit five pounds to the 
« owner for every offence, or be committed to the houſe of 
« correction not exceeding fix months, oy one juſtice of 
« the place, upon complaint on oath, may iſlue his warrant 
« to bring the offender before him, and the owner may, at 
« any time within fix months, recover the penalty by action 
« at law, &c. But by par. 5. nothing in this act ſhall extend 
« to any perſon who ſhall have a juſt right or claim to take, 
& kill, or carry away any ſuch fiſh as aforeſaid, 


Ix a conviRtion on the above clauſe, the court declared that it ought to appear that the juſtice has 
juriſdiction; that the complaint was made by the owner; and that the fact was committed without | 
his conſent. That it muſt alſo ſufficiently appear, upon oath, that the river, &c, was private pro- 
perty, and who was the owner of it; that the proviſo in the fifth ſection means to except ſuch per- 
ſons as have eſpecial right to fiſh in the fiſhery of another, and that if the owner is tnecomplainer, 
it would be evidence of his difſent. 4 Burr. 2282, 


APPENDIX THE FOURTH, 


OF OFFENCES By INCENDIARIES. 


Tx CaiMe of maliciouſly burning the houſe which 
another is in the poſſeſſion of, hath been already 
conſidered under the title Axso (a); I ſhall therefore, in (e) Ante, page 
this chapter, recite what other offences, by MAticiovs 
IxcenDiagigs, are created felonies by ſtatute, 0 

+ Sec. 1, And firſt, to repreſs the daring outrages that 
formerly prevailed upon the Northern borders of the kingdom, 
it is, amongſt other offences enacted by 43 Eliz. c. 13. ſ. 2. 
„That whoever ſhall willfully and of malice, burn or cauſe to 
* be burned, or aid, procure, or conſent to the burning of 
* any barn or ſtack of corn, or grain within Cumberland, 
6 Northumberland, Weflmorland, or Durham, ſhall, on con- 
* viction at the aſſizes, or general ſeſſion of the peace, ſuffer 
the pains of death without benefit of clergy.” 

1 Sel. 2. But theſe wicked courſes growing into frequent, 
and ſecret practice in ſeveral parts of the kingdom, it is enacted 
by 22 & 23 Car. 2. c. 7. That if any perſon or perſons ſhall 
# in the night time, maliciouſly, unlawfully and willingly burn, 
4 Ir cauſe to be burnt or deſtroyed, any ricks or ſtacks of 

corn, hay, or oma barns, or other houſes or buildings, 


or kilns, the offenders ſhall ſuffer as in caſes of felony.” 
x P8 1 Sec. 3 
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| 1 Se. 3. But this ſtatute having made the crimes therein 
2 er mentioned, only ſingle ſelonies, and ſome doubt (a) remain. 
"00. ad dies! ing whether the crime of Arſon was not intitled to the benefit 
ger Gould, I. in of clergy, it was thought expedient to extend (b) the proviſions 

3288 Rex of the 22 & 23 Car. 2. c. 7. and it is accordingly enacded. 

4 Comm. 223. By 9 Geo. 1. c. 22. made perpetual by 31 Geo. 2. e. 42. 

(4) Vide2Black. ©* That if any perſon or perſons ſhall ſet fire to any (1) houſe, 

117A priſon „ barn, or out-houſe, or to any hovel, cock, mow, or ſtack 

the entrance to of Corn, ſtraw, hay, or wood z or ſhall forcibly reſcue any 

— 3 a, ©* perſon being in lawful cuſtody for the ſame z or ſhall by 

1 „ gift, promiſe of money, or other reward procure anothet 

fully within this * to join him or them in any ſuch unlawful act, every perſon 

e Y. © ſo offending ſhall ſuffer death without clergy.“— The perſon 

Black, 6%, Injured by this offence may ſue the hundred (2) to the 

amount of two hundred pounds, and a reward of fifty pounds 


2 Str. 1247. is offered for apprehending, &c. the offender. 


(2) The words wilfully and maliciouſly, are not inſerted in the above clauſe of the Black act; and 
it hath therelore been acjudged, that they need not be laid in a declaration againſt the hundred; 
for a declaration may follow the ſtature, however imperfeRly expreſſed. But the court thought it 
probable that an indiAlmedt, for the felony itſelf, muſt charge the offence to have been done wilfully 
and malicioully, for otherwiſe it is nd crime» Black. $43, | 


+ Se, 4. And to encourage and protect plantations 
Burning waods. of woods, It is enacted by f Geo. 1. ft. 2. c. 48. f. 4 
„That whoſoever ſhall maliciouſly ſet on fire, or burn, or 
« cauſe to be burned, any wood, underwood, or ceppice, ot 
„ any part thereof, ſhall ſuffer and be liable to all the penal- 
c ties and forfeitures as felons by the law now are. 

+ Set. 5. It is alſo enacted by 10 Geo. 2. c. 32. f. 6. 
Firing coal-⸗ ( That whoever during the continuance of the before - men- 
"TIT: 6 tioned act of g Geo. 1. ſhall wilfully and maliciouſly ſet on 
„fire, or cauſe to be ſet on fire, any mine, pit, or delph of 

6 coal, or cannel coal, ſhall ſuffer death without clergy.” 
+ S$227..6. It is enacted by g Geo. 3. c. 29. f. 2. bat 
„„ yhoever ſhall wilfully or maliciouſly burn, or ſet fire to 20) Fi 
| Burning mills. dc wind-ſaw-mill, or other wind-mill, or any water- mill, or th 
„ other mill, ſhall ſuffer death without benefit of clergy.-- 
« Provided the proſecution be commenced within eighteen 
« months after the offence committed.“ eq 


For the offence of throwing ſquibbs and fire-works, vide 10 & 11 Will, 3. e. 7. For burning 
garments with aqua fortis, &c. vide 6 Geo. 1, c. 23. App. 9- For buraing private ſhips by offices, 
and marinets vide ch. 48. ſect. 10. Fox burning the public property, as ſhips of war, magazines, 
ſtores, &c vide ch. 12. f. 13, 14+ For burning hoaſes by the negligenee of ſervants, vide ante, 
c. 53. Fox the offence of threatnirg to burn houſes, barns, &c. vide 27 Geo. 2, c. 15. For 
burning and deſtroying engines to draw water aut of mines, 9 Geo. 3. c. 29. f. 3. For burning 
wains, or carts loaded, vide 37 Hen. 8. c. 6. f. 4. Fos burning the covert for the red and black 
game, 4 & 5 Will. and Mary, c. 23. f. 11. For burning the covert for preſerving deer, 1 
28 Geo. 2. c. 19. f. 3. | % : 
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APPENNIX THE FIFTH, 


Ox SHOOTING ar ANOTHER, | 
| Ea AND | "% 
Or SENDING THREATENING LET TERS, 


I is enated by the Black act, 9 Geo. 14 c. 24. That if Vide Arnold': 
| « any perſon or perſons ſhall, wilfully and nialicioufly (1) — N 
« ſhoot at (3) any perſon in any dwelling houſe, or other ing at Lord Ons 


« place; or ſhall forcibly reſcue any perſon in lawful cuſtody flow: 


for the ſaid offence; or ſhall by gift, or promiſe of money; por the form of 
« or other reward, procure any other to join with him or an Indittment 
« them in ſuch unlawful act, ſuch offenders ſhall be adjudged . this aQ, 


Crv. Cirs Com 


« guilty of felony, (3) and ſuffer death without zhe benefit of 155, 
« clergy.” 5 | 


( 1) It has alſo been laid dowbry by authority, that the word tc malictoully" conſtitutes the eſſential part 
of the offence, and that no act of ſhooting will amount to felony by this ſtatute, unlels, if death had en- 
tue; ſach homicide would have heen murder, It follows, therefort, that neither an accidents 
ſ.onting, which is neither wiltul or malicious; nor a ſhooting in the intethperance of paſſionz 
opon luch a provocation, as Would, in law, reduce the crime of homicide to manflnighter,, In 
„nich no malice can exit; ate within the meaning of this ſtatute O. B. 1786, p. 748. 


) Their quſt be a ſhooting at the perſon to conſtitute this felony, O. B. t781, No. 361. And 
die hovting mutt be with a gun, or ther inſttument, loaded with a Weaden bullet &&. 


{3) Ir has alſo been dererminad, that this ſtatute creates a new feldny, which conſequently 
poticifes all the qualities incidental to 2 felony at common law. Therefore, if ſevetal perſons 
«I.:ciate in the purſuit of the ſame unlawful de gn, and only one of them ſhoot, they are all equa'ly 
tiiclved in his guilt; for the act of one being tonfldered as. the iQ of all, whoever is preſent 
g'4ing and aſfiding, are adjuaged principals in the ſecond degrees The Coal heaver's cale,—At 
the Lent Allizes tor Surry, 1785, Gibſon, Mutton, and Wiggs were tried upon two indictments, 
hefore Mr, Baron Perryn. The one for burglary] the other upon this ſtatute; and they were found 
euiity, Garrow moved itt arreſt of judgment, and the ſentence was reſpited. By: the priſoners 
having been coavitted of th- burglary, the judges never gave any opinion. In a cala ſubſequent 10 
ti, however, where one only, among a number, had fired; and the evidence left it in doubt which 
it 1s; Mr. Tuttice Aſhhurſt directed the jury fo Conſider, First; Whether the act of ſhooting t 
mother had been committed Secondly, Whether the priſonets were preſe nt alding and aſſiſting z 
an on a references the judges were of opinion, upon the authority of the Coal neaver's caſe, which 
©1e7 recognized as good law, that the direction was proper, and the convictioh right, M.$, 


t.. 2. It is alſo enacted by the faid ſtatute, par. 14. (4) tem giter- 
That every offence that ſhall be done or committed con- -jined by the 
* trary to this act, ſhall and may be enquired of, examined, 129% in_the 


: : : 4 . ? caſe of the Ki 
tried and determined in any (4) county within England, in „, Rich. Mort 
ſuch manner and form as if the fact had been therein commit, 11 os. 5 4 
2 ted. But no attainder upon this act ſhall work cortuption |S 8 
of blood, (5) loſs of dower, or forfeiture, clauſe gives to 4 

private profecu + 
e the option of proceeding in any county] and thay there is no neeefficy for u ſpecial come 
cal Hen. 51.9. —(5 An eſtate came to a convict on this act, and, as it ſaves corruption of blood, — 


» ©e2129r was bermitted to ſerve him with a latitat, in eeet to obtain u judgment for his de 
Lars R 11m, 1573. . ; 


rr 
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+ Sed. 3 It is alſo enacted by the ſaid ſtatute g Geo. I. 

Threstening C. 22. That if any perſon or perſons ſhall knowingly ſend 
letter. any letter, without any name ſubſcribed thereto z or ſigned 
For the form of (4 with a fictitious name, demanding money, veniſon, of 
* — 2 * other valuable thing; or ſhall forcibly reſcue any perſon 
viae Cro, Cir: being lawfully in cuſtody of any officer or other perſon for 
Com. 153. * the offences aforeſaid; or ſhall. by gift, of promiſe of money 
„or other reward, procure another to join him or them in 

« any ſuch unlawful aR, ſuch offender dal fuſfer death with. 


«© out benefit of clergy,” 


| + Seft. 4. And it is enacted by 27 Geo. 2. c. 15. * That 
J "+ % 203. if any perſon of perſons ſhalt knowingly (6) ſend any letter 
3 oy 3 „without any name ſubſcribed thereto, or ſigned with a ficti- 
1 Hale, 36. tious name or names, letter or letters, threatening to kill 
| or murder any of his majeſty's ſubjects, or to burn their 
eee = % houſes, outhouſes, barns, ſtacks of corn or grain, hay or 
p-oot' of the pri- ſtraw, though no money or veniſon, or other valuable thing 
toners merely * ſhall be demanded, in or by ſuch letter or letters, or ſhall 
covering med: 46 forcibly reſcue any perſon in lawful cuſtody for the ſame, 


ONES ſuch offender ſhall ſuffer death without benefit of clergy,” 


to anviner,withe 

our any intima- 

tion of hat was contained in it, for the putpoſe of its being conveyed to the proſeentor, is ſufficlent 
evidence of his ſending it, knotving the contents, —And that the offence may be tried by a jury ef 
the county in which the letter was delivered to the profecutor, althongh the original deliver\, 
for the purpoſe of conveying it to him, was in a different county. But it ſeems, that the thre! 
contained in it, ſhoule be conceived in exprefs and unequivocal terms, and not drawn from it |; 
inierence os implications. Rex v. Girdwoog, O. B. February ſeſſions, 1776, upon the unanimou 


opinion of all the judges. M. S. For the threat 3s the git of the offence. O. B. Dec. 1784. 


ü + Ses. 5. And it is further enacted by 30 Geo. 2. c. 24. 
oy —_— % That all perſons who fhall knowingly ſend or deliver any 
this act to re- letter or writing, with or without a name or names ſub- 
m ve an inJift- C ſcribed thereto, or ſigned with a fictitious name or names, 
l Lo « letter or letters, threatening to accuſe any perſon of ay 
eleſex. Cow- © erime puniſhable by the law with death, tranſportation, of 
Per 24. _ «« pillory, or any other infamous puniſhment, with a view of 
1 intent to extort or gain money, goods, wares, or mer 
of ſending a © chandizes, from the perſon or perſons ſo threatened to be 
threatning letter « accuſed, ſhall on conviction be put in the pillory, public!y 
to » maſter wool- 4e whipped, or fined and impriſoned, or tranſported, not ex- 


comber, &c, &c. . . * 1 
vide Intra- ap- Cceeding the ſpace of ſeven years, in the diſeretion of tl 


* 


pendix 10, [. 8. 44 court.“ 


n n wn ů =. 7 


| 


Ch, 58. | 1.95.9 | 


— 


APPENDIX THE SIX TH. 


oe OFFENCES NM] SMUGGLERS, 


MUGGLING conſiſts in bringing on ſhore, or in 

carrying from the ſhore, goods, wares, or merchandize, 22 1975 
for which the duty has not been paid, or of goods of which — in 
the importation or exportation is prohibited. This offence is 1 Comm. 317. 
productive of various miſchiefs to ſociety. The public reve- * c. 33s 
nue is thereby leſſened; the fair trader is injured; and the 8 5 
nation impoveriſhed ; rival and perhaps hoſtile ſtates are there- 
by enriched ; and the perſons guilty thereof, being hardened 
by a courſe of diſobedience to and defiance of law, behave fo 
abandoned and daring as not to heſitate at being guilty 
of the greateſt offences. It is therefore reſtrained by 2 
great variety of ſtatutes (a) which inflict pecuniary penalties, { 228 & 
and ſeizure of the goods far clandeſtine ſmuggling ; and affix 6 Geo, r. c. 2. 
the guilt of felony, with tranſportation for ſeven years, upon 9 Geo. 2. c. 35. 


mere open dating and avowed practices. But the following ſta- [3% 14 C. . 


tute is, for this purpoſe, inflar omnium, 8 Geo. 1. c. 18. 


+828. 1. And it is accordingly enaQed, by 19 Geo. 2. 
c. 34. That if any perſons, to the number of three or A prifencr com- 
* more, armed with fire- arms or other offenſive weapons, (1) mitted upon this 


i ſhall be aſſembled (2) in order to be aiding and affiſting in the 202,57 ating 
illegal exportation of wool or other goods prohibited to be jsnot within the 


exported, or the carrying of wool or other ſuch goods in 23 Geo. 2. c. 48. 
order to ſuch exportation, or in the running, landing, or 0.8 
carrying away prohibited or uncuſtomed goods or goods No. Fg 
liable to pay any duties which have not been paid or 


(1) The weapons muſt be ſuch as are calculated for the pyrpoſes of offence ; therefure, where 
one man had only a common horſe Whip, although all the reſt of the gang had fire-arms, the 
Attorney General declined to argue the point, and the priſoner was diſcharged, Str. 1166. 30 
alſo 4 hatchet bas been thought no offenſive weapon within this act, where it was only caught up 
ha the ſpurt of the occaſion, and betonged to the priſonerjn the way of his buſineſs. O. B. 1786, 
p. 357. So alſo a large ſtick, with three naturgl ou 3 and a large head, ha been held av vffenfive 
eapon. O. B. 1785, p. 424. Bot it is impoſſible for the law to draw a preciſe line which will 
ld in all caſes as to what ſhall, or ſhall not, be called an offenſive weapon. It muſt greatly de» 
peng on the circumſtances of the caſe ; for it would be going a great deal too far to ſay that nothing 
bat guns, piſtols, daggers, and inſtruments of war ſhoyld be confidered as offenfive weapons 3 
bludgeons, clubs, and any thing not in common uſe z pokers, ihovels, tongs, &c. and even a com- 
mon walking ſtick, may be offenſive weapons, according to the circumſtances which accompany the 


uſe of them. It is therefore a queſtion of fact for the jury, Whether the inſtrument 
lor the purpoſes of offence or not? O. B. 1785. p- — wk ' | ä 


0 It has been laid down, that there muſt be a clear, premedltated aſſembling for the expreſs pur- 
poi: eicher of landing the goods, or doing the ſeveral acts mentioned in the ſtatute; for it is aot the 
'ateption of be att to include _—_ who upon a ſudden alarm, join in an attempt to icizes 

» 1786, p. 100. O. B. 1786, p-. 970. 


2 « ſecuted 


Vii: O. b. 1734, p- 1071. O. 
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O. B. 986. (c ſecured; or in the illegal relanding of any goods whatſo- 
— ts « ever which have been ſhipped or exported upon debenture 
© or certificate; or in reſcuing or taking away the ſame after 

& ſeizure, from any officer or officers of the cuſtoms or ex- 

e ciſe, or other his majeſty's revenue, or other perſon or 

© perſons employed by him or them, or aſſiſting him or them, 

© or from the place where they ſhall be lodged by him ot 

« them; or in reicuing any perſon who ſhall be apprehended 

% for any of the offences made felony by this or any other act 

4% relating to the revenues of cuſtoms or exciſe; or in pre- 

« yenting the apprehending of any perſon who ſhall be guilty 

« of any ſuch offence 5 of in caſe any perſons to the number 

« of three or more, fo armed as aforeſaid, fhall be fo aiding 

« or aſſiſting; or if any perſon ſhall have his face blacked, 

or wear any vizard, mark, or other diſguiſe, when paſſing 

„ with ſuch goods, (3) or ſhall forcibly hinder, obſtruct, af- 

Vide Infra, 19 “ fault, oppoſe or reſiſt any of the officers of the cuſtoms or 
go 3 © exciſe, or other his majeſty's revenue, in the ſeizing or ſe- 
he offence of ob- © curing ſuch goods; or if any perſon or perſons ſhall maim 


the offence of ob- | 
deucting officers « gr dangerouſly wound any officer of the cuſtoms or exciſe, 


1 — « or any other his majeſty's revenue, in his attempting to 
= « go on board any ſhip or veſſel within the limits of any of 
« the ports of this kingdom; or ſhoot at, maim, of danger- 
O. B. 1784, © ouſly wound him when on board ſuch ſhip or veſſel, and in 
pe 848, 857% the due execution of his office or duty, (4) then every 
*« perſon ſo offending ſhall be adjudged guilty of felony, aud 


& ſuffer death without benefit of clergy.” 


{3) It has been ſaid, that this clauſe has no regard to the number of perſons, nor to their beirg 
armed; and that an individual, with his face blacked, patting with tuch goods, would, in all prv- 
bability, be deemed within the att. And that the word, o being coupled with the preceding ſer- 
tence, ſeems zilo to be 2 clauſe which would reach any individual who ſhall obſtrutt. O. B. 1574 
p. 1071. 

(4) On an inditment on this ſtatute the proſecuter mnit give evidence that the officers acted: 

' revenue officefs, and that the goods were unccuſtvmed z but circumitanttd) provt is tufficient, O. J. 
2784, p. 1002+ O. B. 1756; p. 108. 


ee e + Set. 2. And it is further enacted by the faid ſtatute, 
| Auris * 2. par, 2. hat if any perſon or perſons ſhall be charged wit 
2.8 18. 4 Geo. « being guilty of any of the offences aforeſaid, before 20 
3. Co 12. « one or more of his majeſty's juſtices of the peace, & 
which contitive « before one of his majeſty's juſtices of the King's Bench, 
- this preſent act : x f . he 
wy of the 19 Geo. if the offence be committed in England; or before t 
q 2.0. 34. having © Jord juſtice general, or one of the lords of juſticiary, or 21 
doubt aberder “one or more of his majeſty's juſtices of the peace in Scot- 
this ſurrender ** Jatidz If the offence be committed in Scotland; by infot- 
 thauſe was not R matioh of one or more credible perſon or perſons, upon oaih 


— 7 * by him or them to be ſubſcribed, ſuch juſtice of the peace, 
Geo. 3. c. 69, „ or juſtice of the King's Bench, of lord juſtice genef-“ 
2 bb in foll 4 lord juſtice clerk; ot lord of juſticiary reipectivcly, before 

; « whom ſuch infofmation ſhall be made as aforeſaid, ſos. 
& forthwith certify undef his hand and ſeal, and return ſuen 


4 : . \ . . Fa * * mY 
* information to one of the principal ſecretaries of „ 


cb. 88. SMUGGLERS. 
— 


is hereby required to lay the ſame as ſoon as conveni- 
ently may be before his majefty in his privy council; where- 
upon it (hall and may be lawful for his majeſty, his heirs 
or ſucceſſors, to make his or their order, in his or their 
laid privy council, thereby requiring and commanding ſuch, 
offender or offenders to ſurrender him or themſelves within 
the ſpace of forty days, after the firſt publication thereof | 
in the London Gazette, to the lord chief juſtice, or to any Vide the caſe ot 
other of his majeſty's juſtices of the court of King's Bench, 288 
« of to any one of his majeſty's juſtices of the peace, if the cd uron a — 
« offence be committed in England; or to any of the lords 8**i0n upon this 
« juſticiary, or to any one of his majclly's juſtices of the ron, ogg 
« peace in Scotland, if the offence be committed in Scot- O. B. 178:, No. 
« land; who is hereby required upon ſuch offender or offend- on Brt, at a 
ers ſurrende:ing him or themſelves, to commit him or them, — — 
« without bail or main prize, to the county gaol, or to the ney general chuſ- 
gaol or priſon of the place where he or they ſhall fo ſurren 0 0 
der, to the end that he or they may be forthcoming to anſ- — A 
wer the offence or offenees where with he or they ſhall ſtand cvvre ordered 2 
charged, according to due courſe of law, which order the _ 
clerks of his majeſty's privy council ſhall eauſe to be forth- fopgettion. O. B. 
with printed and publiſhed in the two ſucceſſive London 17857 Ka, 600. 
Gazettes, and to he ſorthwith tranſmitted to the ſheriff 
of the county where the offence ſhal]l be committed, wha 
(hall within fourtegn days after the receipt thereof, cauſe 
the ſame to be proclaimed, between the hours of ten in («) The market 
the morning, and two in the afternoon in the market-places e mond be 
upon the reſpective market-days, of two market-towns (a) in * ma 
the ſame county, near ( to the place where ſuch offence ſhall name; — 
have been committed, and a true copy af ſuch order ſhall wiſe the priſence 
de affixed upon ſome public place in ſuch market-towns. —— 
And in cale ſuch offender or offenders, ſnall not ſurrender *9 that part af | 
him, or themlelves, purſuant to ſuch order of his majeſty, the tuggettion, 
| his heirs or ſucceflors, to be made in council as afore- 33 
ſaid, he, or they ſv neglecting or refuſing to ſurrender him, N. proofs when 
or themſelves as aforeſaid, ar eſcaping atter ſuch ſurrender, 5 * 
ſhall from the day appointed for his or their ſurrendey For every ay . 
as aforeſaid, be adjudged, deemed, and taken to bg *\vcing act 
convicted and attainted of felony, and ſuffer death without = * wg, 
clergy, if the offence be charged to have been committed Ariedy purtucd 
in England; and of a capita} crime, aud ſuffer death and 1 
confiſcation of moveables, as in cafe of a perſon found . 
guilty of a capital crime, and under ſentence for the ſame, if (a. OY 22 
the offence be charged to have been committed in Scotland. | 
And that itſhall be lawful to and for the court of King's Bench, 
or the juſtices of oyer and terminer or general gaol deli- 
very, for the county or place where ſuch perſon ſhall he, to 
award execution againſt ſuch offender and offenders, in fuck 
manner as if he or they had been convicted and attainted in 
* theglaid court of King's Bench. or before ſuch juitices of 


Q 3 | aoyer 
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© oyer and terminer of general gaol delivery reſpeCtively, if 
„the offence be charged to have been committed in Eng. 
„land, and that it ſhall be lawful for the court of Juſticiary, 
&« er the lords Juſticiary in their circuits, to award execution 
& againſt ſuch offender or offenders in ſuch manner as if he 
„ or they, had been found guilty and condemned in the 


_ * ſaid court of Juſticiary, or in the circuit reſpectively.“ 


Vide 19 Geo. 3. 
Co 69. 


Foſter 57. 

x Wilſon 164. 
4 Bac. Ab. 567. 
O0. B. 178 T3 


Pe 646, p. 772. 


Foſter 56. 


Fo ter 56, 


+ Ser. 3. And it is further enacted by the ſaid ſtatute, par. 

3. That whoever ſhall after the time appointed as afore- 
„ ſaid, for the furrender of any perſon or-perfons ſo charged 
upon oath, with any of the offences aforeſaid, ſhall be 
expired, harbour, receive, conceal, aid, abet, or ſuccour 
«© ſuch perfon or perſons, knowing him or them, to have been 
„ ſocharged as aforeſaid, and to have been required to ſur- 
render him or themſelves, by ſuch order or orders as afore- 
© ſaid; and not to have ſurrendered purſuant to ſuch order or 
orders, being proſecuted for-the ſame within one year aſter 
<< the offence committed, and lawfully convicted thereof, ſball 
<< be guilty of felony, and tranfported for ſeven years.” 


+ Sec. 4. And it is further provided, “ That nothing, &c. 
„ ſhall hinder-any judge, juſtice of the peace, magiſtrate or 
* officer, from taking ſuch offender and proceeding againſt 
„ him by the ordinary courſe of law. The indictment or 
e information may be laid in any county in England, but 
% no attainder ſhall work corruption of blood,” | 


+ Sec. 5. The following conſtructions have been held upon 
this ſtatute, Firſt, That it is certainly neceſſary to ſuggeſt the 
ſeveral facts and requiſites in the act on the roll, in order to 
ground a prayer for execution; for they are the ſeveral ſteps 
which the act requireth to be taken by the crown, in order to 
bring the priſoner under an attainder: And he may traverſe 
them all, and the offender will not be affected, unleſs the ſeve- 
ral requiſites mentioned in the act have been complied witi 
in his particular caſe ; and if he traverſeth all or any of then, 
the ons proband: lies upon the crown; for this is not like the 
caſe of an attainder by act of parliament, in which the 
facts are ſettled, the perſon named, and the only queſtion is, 
Whether the priſoner is the identical perſon attainted. 


+ Sed. 6. Secondly, That if the priſoner would take advan- 
tage of the inſufficiency of the ſuggeſtion, viz. becauſe the 
names of the market-towns at which it is enacted the offen- 
der ſhall be proclaimed, is not ſet forth—he muſt demur. He. 
cannot take advantage of it on motion. 


+ $28. J. Thirdly, That if the priſoner pleads, he muſt do 
it inflanter and ore tenus, as is done in indictments; for there 


can be no inconvenience in his pleading inſlanter if he intends 


$00 
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to put the proof of all the matters ſuggeſted on the roll upon 


the crown. | 
+ Sg. 8. Fourthly, that the priſoner is not intitled to 2 Foter 56, 
copy of the ſuggeſtion. 


. Fifthly, That the words, © near to the place,” | 
4 — of —_ ſheriff's power, and that the proclama- Foſtcr 57. 
tion muſt be made in the market towns near the place, and 
not at remote towns, nor at towns even comparatively remote, 
for though it does not mean at the very next market towns, 
it would be very dangerous to leave. matters of this lort to the 
dilcretion of the ſheriff merely. | 


+ Sg. 10. Sixthly, That the proceedings at the trial ſhall 
be in the fame form and manner, as before juſtices of gaol 
delivery. 


+ Set. 11. It is enacted by 19 Geo 3. c. 69. ſ. 10.“ That 
& whoever ſhall aſſault, reſiſt, oppoſe, moleſt, obſtruct, or —— —— 
« hinder any officer or officers of the cuſtoms or exciſe in due penalty of ob- 
« ſeizing or ſecuring any coffee, tea, cocoa nuts, chocolate, mais 2 
foreign brandy, or other foreign ſpirituous liquors, or any „ 
other goods whatſoever, which by any officer or officers produdion of 
c of the cuſtoms or exciſe ſhall or may be liable to be ſeized their deputation 
6 by virtue of, or in purſuance of any act now in force; or 2693 Wits 
&* {hall by force or violence reſcue, or ſhall cauſe to be reſcued, | 
any of the ſaid goods, after the ſame ſhall have been ſeized 
* by ſuch offi zer or officers as aforeſaid, or ſhall attempt or 
« endeavour fo to do, or after ſeizure ſhall cut, ſtave, break, 
or otherwiſe deſtroy or damage any caſks, veſſels, boxes, 
or package, wherein the ſame ſhall reſpectively be con- 
** tained; it ſhall and may be lawſul to and for the officers 
af the cuſtoms or exciſe, and for all perſons acting in their 
aid or aſſiſtance, to ſtop, arreſt, and detain, all and eve 
the perſon and perſons ſu offending, and him her or them 
forthwith to carry before one or more juſtice of peace near 
to the place where the ſame ſhall be done, who may com- 
mit to the next county gaol till the next general quarter 
ſeſſions there to be tried in the manner the act directs,” 


t Set. 12. It is alſo further enacted by 24 Geo, CO ſt. 2. 
C. 47. (. 11. © That if any perſon or perſons upon the _ — 
„ ſhore, or on board any ſhip, veſſel, or boat, ſhall mali- 8 3 232 
cioully ſhoot at, ot upon any ſhip, veſſel, or boat belonging j-& to the fur- 
to his majeſty*s navy, or in the ſervice of the cuſtoms or ex- —— — 
ciſe, within the limits of any port, harbour, or creek of 
Great Britain, or within four leagues from any part of the 
coaſt thereof; or if any perſon or perſons being on ſhore, 
or on board any ſhip, veſſel, or boat, ſhall maliciouſl y ſhoot 
** at, or maim, or dangerouſly wound any officer or offi- 
** cers of his majeſty's navy, or of the cuſtoms or exciſe, 
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If an offender 
againſt this ſta- 
tu:c acts under 
the command: 
of his ſupęriors 
without privity, 
ana from a juſſ 
apprehenſiun 
tat his dun life 
Is end ingered by 
diſobed ence, it 
is a defence upon 
waich he may be 
zcquitted. O. B. 
17 6, No. 6&5, 


For the mnde uf 
proceeding a- 
galoſt acceſiaries 
vide 1 Ann. ft. 2. 
c. 9. 1 Ann. c. 
1. 4 Geo 1. c. 
T1, 2nd a Hawk, 
c. 29, pathm. 
Vide Foltyr 73. 
and 372. 
O. B. 17 88, 
No. 11, 12. 
O. B. 1758, 
No. 30, 31. 
O. B. Dec. 1783. 
Rex v. Smith. 
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perſons make it their trade and buſineſs to deal in the buying 
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* whether attempting to go on board, or being on board, of 
& returning ſrom on board any ſhip, veſſe] or boat, or other. 
© wife acting in the due execution of his or their duty on 
*. ſhore, or within the limits of any port, harbour, or creek 
& of Great Britain, or within four leagues of any part of ths 
* coaſt thereof, —ar ſhall maliciauſly ſhoot at, maim, or dan. 
e gerouſly woynd any perſon or perſons, aiding and aſſiſting 
5+ ſuch officer or officers in the execution of his or thei 
duty as afareſaid, then every perſon ſo offending, and all and 
{© every perſon being aiding, abetting, ar aſſiſting therein, 
c ſhall be guilty at felany, and ſuffer death witnaut clergy.” 


APPENDIX THE SEVENTH. 


Ox OFFENCES ty BUYING axp RECEIVING. 
STOLEN GOODS. 


ORASMUCH as thieves and robbers are much encou- 


raged to commit offences, becauſe a great number «f 


of ſtolen goods, it is enacted by 3 Will. & Mar. c. g. C 4. and 
Ann c.31. f 5. That whoever ſhail buy or receive any good; 
or chattels, (1) that ſhall be feloniouſly taken or ſtolen from 
« any other perſon, knowing the ſame to be ſtolen, ſhal 
«© be taken and deemed an acceſſary to ſuch felony after the 
© fact, and ſhall incur the ſame puniſnment as an acceſlacy 
“ta the felony after the felony committed,” And by 4 Geo. 1. 
c. 11. Perſons convicted of buying or receiving ſtolen goods, 
ſhall be tranſported for the term of fourteen years. 


(1) A man Was indifted for receiving gaads and maney ; he was proved to have received the mor: 


but the goods could not be traced into his hands; therefore, Willes, C. J. directed his acquitt. 
For the act is conſined to the knowingly receiving of goad; only, and it has b- en frequently explained; 
that money could not mean the goods and chattels of a perſon robbed. O. B. 1779. Vide Iufta, 
But the ftealing of Bank notes is made felony by 2 Geo. 2. c. 25, and the offender liable to tuch 

aniſhmcnt az ir he had ſtolen eber gesdt. I berefore, the knowing and felonious receivers oft 
Foecies of property are ljable to puniſhment like other offenders. Rex v E. Woods. Select Tri, 
3 vol. p. 195. And in the caſt of the King and Tipping, 11 Geo. 3. it was determined by all e 
judges, that theep and rams are comprehended within the words ( goods and chattels,” mentioned 
10 this act. M. S. But the bare receiving of ſtolen goods, knowing them tu be ſtolen, makes not n 
ucceflaty ; for he may receiye them to keep tar the true owner, ar till they are recoyered ox reitured by 
Faw. 1 Hale 620. | 


1 Sed. 2. And it is alſo enacted by 29 Geo. 2. 30. That 
„ every perſon who ſhall buy or receive any lead, iron, copper, 
„ braſs, bell- metal, or ſolder, knowing the ſame to be unlaw- 
e fully come by; or ſhall privately buy or receive any ſtolen 
© lead, iron, copper, braſs, bell-metal, or ſolder, by ſufter- 


ing any door, windowz or hutter to be left open or ur- 
% faſtened, 
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10 faſtened, between ſun - ſetting or ſun-riſing for that pur- 
6+ poſe ; or ſhall buy or receive the ſame, or any of them, at 
« any time, in any clandeſtine manner from any perſon or per- 
« ſons whatſoever, although the principal felon or felons, has 
k not, or have not been convicted of ſtealing the ſame, ſhall, 
« on conviction by due courſe of law, be tranſported for four- 


« teen years.” 


+ Sen, 3. And it is enacted by the faid ſtatute, par. 2. 


« That any one juſtice upon complaint on oath, by any 
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Juſtices on ſuf. 
picion may hear 


« credible perſons, that there is cauſe to ſuſpect (4) ſtolen lead, and determine, 


« iron, copper, braſs, bell- metal, or folder, to be concealed 
« in any dwelling-nouſe, out houſe, yard, garden, or other 


{a) A tare * 


e place, by warrant under his hand and ſeal, may cauſe the mite is not ſul» 
« ſame to be ſearched, in the day time, and if any of the arti- cient. 
cles ſa ſuſpected to be ſtolen ſhall be found therein, the ſame * n 


„together with the perſon in whoſe cuſtody it is found, 
* ſhall be brought before any two juſtices of the county or 
© place, ard if the ſaid perſon ſhall not give an account of the 
© {ame to the ſatisfaction of the juſtices, or ſhall not within 
<«« ſome convenient time, to be ſet by the ſaid juſtices, pro- 
& duce the party of, or from whom he bought or received ſuch 
6: {tolen lead, &c. &c, he ſhall be adjudged. guilty of a miſ- 
«- demeanor —forfeit for the firſt offence 40s. For the ſecond 
4“, and for every ſubſequent offence 64” 


t Se, 4. And it is further enacted by par. 3. “ That 
© every conſtable, headborough, ar tithingman, in every 


2 Halo 113, 4$0s 


Officers em- 


place where they ſhall be officers, and every beadle in his powered to ap- 


e diſtrict, and every watchman, during ſuch time only as h 
is on his duty, Wal apprehend every perſon who may reaſon- 
* ably be ſuſpected of having, or carrying, after ſun- ſetting 
and before ſun-riſing, any lead, iron, copper, braſs, bell- 
* metal, or ſolder ſuſpected to be ſtolen, and carry them be- 
* fore any two juſtices for the county or place, and if ſuch 
'* perſon do not produce the party from whom he bought or 
received the ſame, or ſome other credible witneſs to depoſe 
* upon oath, the ſale or delivery of the ſaid lead, &c. or ſhall not 
give a ſatisfactory account how he came by the ſame, he 


** ſhall be adjudged guilty of a miſcemeanor, and forfeit as 
„ aforcſaid.” 


t Se. 5. And it is further enacted, “ That on convictions 
any two juſtices may order ſuch lead, copper, braſs, bell- 
metal, or ſolder, to be depoſited with the church-wardens 
* or overſeers of the place where it ſhall be found, or in any 
* other convenient place, for any time not exceeding thirty 
days, and to order the church-wardens and overfcers in 
every pariſh within the bills of mortality, to advertiſe the 
ame, and in every other pariſh to give notice by the public 
* cryer, aud by fixing a deſcription of the ſame, and where 


IT 


e prehend ſuſpect- 


ed petſous. 


How the goods 
5 to be diipoted 
or, 


60 depoſited, : 
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et depoſited, on the church door, that the fame may be claimed 
0 by the owner, or ſome reputable perſon in his behalf. And 
in caſe any perſon can prove their property in the ſame, 
ee upon oath, to the ſatisfaction of any two juſtices for the 
% caunty or place, they ſhall order reſtitution after pay. 
*. ment of the expences, if not, the ſame ſhall be fold at 
« the end of the ſaid thirty days, and after deducting the 
« charges, one moiety ſhall be given to the perſon who ſball 
« apprehend the offender, and the other to the poor of the 
« pariſh where the offence is committed, if it is known where, 
« or otherwiſe where ſuch conviction ſhall be made.” 


- + Se. 6. And it is further enacted by par. 5. * That every 
Private perfons © perſon to whom any lead, iron, copper, braſs, bell- metal, or 
— 2 4 folder, ſhall be brought and offered to be ſold, pawned, or 
Fa & delivered, ſhall (there being reaſonable cauſe to ſuſpect 
the ſame were unlawfully come by) apprehend, ſecure and 
% carry before a juſtice of the county or place, where the ſame 
„ ſhall be ſo brought or offered, the perſon or perſons ſo 
« bringing or offering the ſame, together with ſuch lead, 
« iron, copper, braſs, bell-metal, or folder, and ſuch per- 
* ſons fa apprehended ſhall be dealt with, and ſuch articles 
« ſhall be depofited and diſpoſed of, in the ſame manner as if 
the offender had been apprehended by the officers before. 
« mentioned. And if it ſhall appear upon the oath of any 
<« perſan, notwithſtanding he were concerned in ſtealing the 
„flame, if corroborated with ather credible circumſtances, ta 
the ſatisfaction of two juſtices for the county or place where 
the ſame ſhal! be fo brought and affered, that there was rea- 
4 ſonable cauſe to ſupect ſuch lead, &c. was unlawfully come 
« by, and that the perſon to whom the ſame was ſo biought 
© and offered, did not (having it in his, her, or their power 
* ſo to do) apprehend, ſecure, and carry before a juſtice 
« as aforeſaid, the perſon or perſons who ſo brought and of- 
tc fered the ſame, that then the perſon to whom the ſame was 
6 oftered, ſhall be deemed guilty of a miſdemeanor.” 


+ Sef?. y. And it is further enacted. That all the ſaid for- 

| &« feitures ſhall be levied by diſtreſs, by warrant under the 
How the peval. e hands and ſeals of any two juſtices, before whom ſuch offen · 
levied and ap- “ der was deemed and adjudged guilty; one moiety to the in. 
pics. 6 former, the other to the poor. And on default, the aid 
, e juſtices ſhall commit the offender to the common gaol, ot 
other priſon, or houſe of correction within their juriſdiction, 

& for one month for the firſt offence, two months for the 

&* ſecond, and for every ſubſequent offence, until ſuch offen- 

der ſhall be diſcharged by order of the court of general, or 


5 quarter ſeſſions. 


+ Leg. 8. And it-is further enafted by 2 Geo. 3. c. 28. 


i That whoever ſhall buy, or receive any part of the en 5. 
* 2 : 


8 2 


— 


— — - 
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« of loading of, or any goods, ſtores, or things of, or 
belonging to any ſhip of veſſel in the river Thames, know- 
« ing the ſame to be ſtolen, of unlawfully come by, or ſhall 
« privately buy or feceive any ſuch goods, ſtores, or things, 
or any part of ſuch cargo or loading, by ſuffering any door, 


« window, or ſhutter'to be left open, or unfaſtened, between 


« ſyn-ſetting and ſun-rifing for that purpoſe, or ſhalt buy or 
« receive the ſame, or any of them, at any time, in any clan- 
« deſtine manner, from any perſon or perſons whomſoever, 
« although the principal offender has not been convicted of 
« ſtealing, or unlawfully procuring the fame, ſhall be tranſ- 
« ported for fourteen years.” | 


+ 8-9. 9. And it is alſo enacted by 10 Geo 3 c.48. % That 
« every perſon who ſhall buy, or receive any ſtolen jewel, or 
« jewels, or any ſtolen gold or ſilver plate, watch or watches, 
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goods from vel. 
ſels in the tiver. 


Receivingjewelsg 
xc. | 


« knowing the ſame to have been ſtolen, ſhall, in all caſes . 


« where the ſaid goods ſhall have been feloniouſly ſtolen, ac- 
« companied with a burglary actually committed in the ſteal- 
ing the ſame, or ſhall have been feloniouſiy taken by a rob- 
&« hery on the highway, ſhall be triable as well before convie- 
e tion of the principal felon, in ſuch felony and burglary, 
« or robbery, whether he ſhall be in or out of cuſtody, as af- 
e ter his conviction, and being convicted thereof, he ſhall be 


« deemed guilty of felony, and be tranſported for the ſpace 
„of fourteen years.” 


+ Se. 10. And it is further enacted by 21 Geo. 3. e. 69. 
te Thatevery perſon who ſhall buy, or receive any pewter pot, 
* or other vel, or any pewter in any form or ſhape what- 
* ever, knowing the ſame to be ſtolen, or unlawfully come 
* by; or ſhall privately buy, or receive any ſtolen pewter, 
by ſuffering any door, window, or ſhutter to be left open 
or unfaſtened, between ſun-ſetting and ſun- riſing for that 
* purpoſe ; or ſhall buy or receive the ſame at any time, in any 
«* clandeſtine manner from any perſon or perſons whatſoever, 
although the principal felon, or felons has not, or have not 
deen eonvicted of ſtealing the ſame, ſhall be tranſported for 
any time not exceeding ſeven years, or kept and detained in 
* priſon, and therein kept to hard labour, for any time not ex- 
** eeeding three years, nor leſs than one year, and within 
that time (if the court ſhall think fitting) ſhall be once, 


wa 
4 — — dut . __ than three times, publickly 


t Set. 11. And it is further enacted by 22 Geo. 3. c. 58.— 


; That ia all caſes whatſoever, where any goods and chattels 


Pewter, trank. 
portativa ſeven 
years. 


Offenders may 


g be tred fo 
(except lead, iron, copper, braſs, bell- metal, and folder) — 


all have been feloniouſly taken and ſtolen, whether the Vide B. 2. 4.49. 


: offence of the perſon or perſons, ſo taking or ſtealing the 
ſame, ſhall amount to grand lar ceny, or ſome greater of- 


« fence, 


- C 


Vide Rex V. 
Wrilkes and 
F orſgate. 


6 Vide the 
caſe of William 
Haſlam, indict- 
ed for 2 miſde- 
meanour upon 
is act, where 
zit was deter- 
mined that the 
principal felon 
may even be ad- 
mitted 25 an evi- 
gence againſt the 
receiver. O. B. 


1786, p · 814. 


uſtt-es on ſuf. 
picion may hear 
and puniih. 


Officers may ap- 
prentiide 
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fence, or to petit larceny only (except where the perfon or 


perſons actually committing the felony, ſhall have been al. 


ready convicted of grand larceny, or of ſome greater of. 
fence) every perſon who ſhall buy or receive any ſuch 
goods and chattels, knowing the ſame to have been ſo 


taken or ſtolen, ſhall be held and deemed. guilty of, and 


may be proſecuted for a miſdemeanor, and ſhall be puniſhed 


by fine, impriſonment, or whipping, as the court of Quar. f 


ter Seſſions, who are hereby empowered to try ſuch offen- 
der, or as any other court before which he, ſhe, or they 
ſhall be tried, ſhall think fit to inflict 3 although the prin- 
cipal felon, or felons (a) be not before convicted of the ſaid 


felony, and whether he, ſhe, or they is, or are amenable 


to juſtice or not. And in cafes where the felony actually 
committed, ſhai} amount to grand lareeny, or to ſome 
greater offence, and where the perſon or perſons actually 
committing fuch felony, ſhall not be before convicted, ſuch 
offender or offenders, ſhall be exempted from being puniſh- 
ed as acceſſary or acceſſaries, if ſuch principal felon, or fe- 
lons ſhall be afterwards convicted.“ | 


+ $24, 12. And it E further enacted, 40 That it ſhall bo 
lawful for any one juſtice of the peace, upon complaint 
made before him upon oath, that there is reaſon to 
ſuſpect that ſtolen goods are knowingly contealed in any 
dwelling-houſe, out-houſe, garden, yard, croft, or othe; 
place or places, by warrant under his hand and ſeal, to cauſe 
every ſuch dwelling, or place to be ſearched in the day time, 
and the perſon knowingly concealing the ſaid ſtolen goods, 
or any part thereof, or in whoſe cuſtody the ſame, or any 
part thereof ſhall be found, he, ſhe, or they being privy 
thereto, ſhall be deemed guilty of a miſdemeanor, and ſhall 
be brought before any juſtice af the peace for the county of 
place, and made amenable to anſwer the ſame, by like wars 
rant of any ſuch juſtice, and on conviction ſhall be punilks 
ed as aforeſaid.“ 


+ Sec. 13. And it is further enacted, „That every conſta- 
ble, headborough, or tything- man, in every county or place, 
where they ſhall be officers, and every beadle within bis 
ward, or diſtrict, and every watchman while on dut), 
ſhall and may apprehend thoſe who may be ſuſpected of con- 
veying, after ſun-ſetting, and before fun-riſing, any good 
or chattels ſuſpected to be ſtolen; and the ſame, toget'"*! 
with ſuch perſon or perſons, as ſoon as conveniently wy be, 
to convey or carry before any 1 for the county or place, 
to be dealt with according to law, and on conviction, the 
ſhall be held guilty of a miſdemeanor, and impriſoned not 
exceeding fix calendar months, nor leſs than three calender 
months,” F 


C4; 
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Ch. 88. Or THE OFFENCES OF RETAKING, De. 


. It is alſo enacted by the ſaid ſtatute, © That "> 
« — — to whom any — chattels which have been 2 yn 
« felohiouſly ſtolen, or taken, ſhall be brought and offered to ;, hall diſcover - 
« be ſold, pawned, or delivered, ſhall on reaſonable cauſe for ago: x Ws 
« ſuſpicion, apprehend, and carry before a juſtice for the coun- f. wk. wg 
« ty or place, here the ſame ſhall be fo offered, the perſon 


) « paidom 
« and perſons bringing, or offering the ſame.” 
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Or rue OFFENCES or RETAKING, an ADVER- | 
TISING a REWARD rox, STOLEN GOODS. 


Ii enacted by 4 Geo. 1. c. 11. ſ. 4. That wherever 
[ «any perſon taketh money, or reward, directly or inditectly, Pots c. 5. f. 4 
« under pretence, or upon account of helping any perſon or * war — 
« perſons to any ſtolen goods or chattels, every ſuch perſon ſo —— 
« taking money or reward, as aforeſaid, (unleſs ſuch perſon Jonathan Wi 
« doth apprehend, or cauſe to be apprehended, ſuch felon who a — 
« ſtole the ſa ne, and cauſe ſuch felon to be brought to his 10 Geo. bs 
©« trial for the ſame, and give evidence gon him) ſhall be | 
« guilty of felony, and ſuffer the pains and penalties of felony, 
« according to the nature of the felony committed in ſtealin 
« ſuch goods, in ſuch and the ſame manner as if ſuch offender 
« had himſelf ſtole ſuch goods and chattels, in the manner, 
« and with ſuch circumſtances, as the ſame were ſtolen.” ——- 
And by 6 Geo. 1. c. a3» © Whoever ſhall proſecute an of- 
« fender upon this ſtatute, to conviction of felony, without 


« pounds,” 


+ Seck. 2. And it is further enacted by 25 Geo. 2. c. 36. 
made perpetual by 28 Geo. 2. c. 19. ſ. 1. That any perſon 
* publickly advertifing a reward, with no queſtions aſked, 
* for the return of things which have been ſtolen or loſt, or 
* making uſe of any words in ſuch publick advertiſement, 
* Purpocting that ſuch reward ſhall be given, or paid, without 
* ſeizing, or making enquiry after the perſon producing ſuch 
thing lo ſtolen, or loſt, or promiſing or offering in any ſuch 
© publick advertiſecient, to return to any pawabroker, or other 
** perſon, who may have bought or advanced money by way of 
* loan upon ſuch thing ſo ſtolen, or loſt, the money ſo paid or 


ty ** advanced, or any other ſum of money, or reward for the re- 
ef turn of ſuch thing; and any perſon printing, or publiſhin 
Of 


* ſuch advertiſement, ſhall reſpectively forfeit the ſum of hfty 


pounds for every ſuch offence, to any perſon who will ſue 
* tor the ſame,” | 


APPEN- 


„benefit of clergy, ſhall be intitled ro a reward of forty 


Theftbote is an 
offence at com- 
mon law, highly 
criminal, as be- 
ing a ſort of 
compounding of 
felony, and pu- 
nithable by fine 
and impriſon- 
ment. VIdd 1 
Hale 546. 

Poit, c. 59. f 7. 
B. 2. c. 29. l. 30. 


For the reſtita- 
tion of ſtolen 
goods to the 
owner, Vide ins 
dex, ** Reoititye 
tion,” aud 4 
Burn. $7, 


Carments, 


Hop cbinds. 


Coal-mines. 


Mine engines. 


* 


* 


Or "OFFENCES yy MALICIOUSLY DESTROYING 


GARMENTS, HOP-BINDS, COAL-MINES, axp 
MINE-ENGINES. 


t IRST. It is enacted by 6 Geo. 1. e. 23. f. 11+ 
* That if any perſon or perſons, thall at any time or 
times, wilfully and malicioufly aſſault any perſon or perſons 


in the publick ſtreets, or highways, with an intent to tear, 


« ſpoil, cut, burn, or deface, and ſhall tear, ſpoil, cut, burn 
or deface the garments, or cloaths of ſuch perſon or perſons, 
«< ſuch offenders ſhall be guilty of felony, and tranſported for 
6 ſeven years. “ 2 | 


: 4 Seat. 2. Secondly, It is enacted by 6. Geo. 2. c. 37. f. 6. 


% That if any perſon or perſons, during the continuance of 
the 9 Geo. 1. c. 22. (which is made perpetual by 31 Geo, 
% 2. c. 42.) ſhall unlawfully and malicioufly cut any hop- 
e binds growing on poles, in any plantation of hops, every 
„ perſon or perſons fo offending, ſhall ſuffer death without 
« benefit of clergy,” | x 


+ See. 3. Thirdly, It is alſo enacted by 13 Geo. 2. c. 21, 
„ That if any perſon ſhall divert, or convey any water into any 
„ coal-work, with deſign to deſtroy, or damage the fame, 
% he ſhall pay to the party grieved, treble damages, will 
v4 coſts” ' INES | 

+ $222. 4. Fourthly, It is alſo enacted ꝙ Geo. 3. c. 29. f. 2. 
« That if any perſon or perfons ſhall at any time wilfully or 
«. maliciouſly ſet fire to, burn, demoliſh, pull down, or other wiſe 
« deſtroy, or damage any fire- engine, or other engine for 


* draining water from collieries, or coal mines, or for drawing 


« coals out of the ſame; or for draining water from am) 
* mine of lead, tin, copper, or other mineral; or any bridge, 
* waggon-way, or trunk, for conveying coals from 2") 
% colliery, or coal mine, or ſtaith for depoſiting the ſame'; 
ot any bridge, or waggon-way for conveyuig lead, Ut 
copper, or other mineral from any ſuch mine, erected or d 
* be erected, or any fence, or fences, for dividing or incloſaꝶ 
% any common ground, or waſte land, ſet up, provided, © 
* made in purſuance of any acts of parliament, ſuch offeuctis 
<< ſhall be tranſported for ſeven years, provided the profecut' 


4 be commenced within eighteen months after the ofſeuce 


© committed.” APPE N- 


„ 


APPENDIX THE TENTH. 


Os OFFENCES i DESTROYING LOOMS, . 1h + * +4 


* 


CERTAIN BRANCHES or MANUFACTURE. 


T is enacted by 12 Geo. 1. s. 34+. ſ. 6. That whoever z Nef wos. 
ſhall aſſault or abuſe any maſter wool- comber or maſter cem ber. 
« weaver, or other. perſon concerned in any of the woaollen TM 3 Hens 6, 
« manufactures of this kingdom, whereby any ſuch maſtar or Vide 29 Geo. 24 
« other perſon ſhall receive any bodily hurt for not complying « 33. 
« with, or not conforming, or not ſubmitting to any ſuch 30 Ce. a. © 160 
« illegal by-laws, - ordinances, rules or orders as are mentioned 
« ;n the act; or whoever ſhall write, or cauſe to be written, 
« or knowingly ſend, or cauſe to be ſent, any letter or other 
« writing or meſſage, threatning any hurt or harm to any 
« ſuch maſter wool-comber of maſter weaver, or other per- 
« ſon concerned in the woollen manufacture; or threatning 
© to burn, pull down, or es” any of their houſes or out- 
e houſes, or to cut down or deſtroy any of their trees, or to 
« maim or kill any of their cattle for not complying with any 
« demands, claims, or pretehces of any of his or their work- 
« men, or others employed by them in the ſaid manufacture, 
or for not conforming or not ſubmitting to any ſuch illegal 
« bye-laws, &c. as aforeſaid, ſhall, on conviction, upon any 
„ inditment, to be found within twelve calendar months 
| « after the offence committed, be tranſported for ſeven years, 


* And by 22 Geo. 2. c. 27, the above clauſe is extended 
« to 3 dyers, A hot-prellers, and all other Rs 
* perſons employed in or about any of the woollen-manufac- 
* tures; or in the making of felts or hats; or in the manu- 
* factures of ſilk, mohair, furr, hemp, flax, linnen, cotton, 
* fuſtian, iron, or leather; or in or about any manufactures 


8 * made up of wool, furr, hemp, flax, cotton, mohair, er ſilk, 
5 or of any of the ſaid materials mixed one with another. But 
e, „by 13 Geo. 1. c. 23. ſ. 17. all proſecutions ſhall be within 
Wu * tarce months after the offence committed,” a 
% + Se. 2. It is alſo enacted, by 4 Geo, J. © 37. ſ. 16. . 
10 ** That whoever ſhall break into any houle, ſhop, cellar, Linen varu. 
og ** Vault or other place or building, or by force enter into any 
ol © houſe, ſhop, cellar, vault, or other place or building, witt 
ers © intent to ſteal, cut or deſtroy any linnen.yarn, or any 
ion anen cloth, or any manufacture of linnen-yarn, belonging 
ct A to am manufactures, or the looms, tools, or implements 

| 2 uled therein; or ſhall wilfully or maliciouſly cut in pieces 
N- et deltroy any ſuch goods, either when expoicd to bleach 


4% or 


or OFFENCES N DESTROYING LOOMS, Bt, 


ec or dry, (hall ſuffer as in caſes of felony without benekt of 


Woolley goody 


Sith goods. 


Linnen and cot. 
wn goods. 


% clergy. But this act ſhall not extend to Scotland or 
de Ireland,” | 


Seck. 3. And it is enacted by 22 Geo. 3. c. 49. © That 
© whoever ſhall by day, or by night, break into any houſo 
* or ſhop, or enter by force into any houſe or ſhop, with 
intent to cut or deſtroy any ſerge, or other woollen goods in 
© the loom, or any tools employed in making thereof; or ſhall 
* wilfully and maliciouſty cut or deſtroy any ſuch ſerges, or 
* woollen goods, in the loom, or on the rack; or ſhall burn, 
* cut, or deſtroy any rack on which any ſuch ſerges, or other 
1% woollen goods are hanged in order to dry; or ſhall wilfully 
« and maliciouſly break, or deſtroy any tools uſed in the mak- 
« ing any ſuch ſerges, or other woollen goods, not having the 
*: canfent of the-owner ſo to do, {hall be guilty: of felony with- 
* out benefit of clergy.”? 


Sect. 4. And if is furthet enacted by the ſaid ſtatute par, 2, 


© That whoever, by day or by night, ſhall break into any 


© Houſe or ſhop, or enter by force into any houſe or ſhop, 
« with intent to cut or deſtroy any velvet, wtought ſilk, 
« filk mixed with any other materials, or other filk ma- 
4% nufacture, in the A or any warp, or ſhute, tools, 
« tackle, or utenſils; or ſhall] wilfully or maliciouſly cut 
« or deſtroy any velvet, wrought filk, or ſilk mixed with 
„ any other materials, or other ſilk manufacture in the loom, 
44 or any warp or ſhute, tools, tackle, or utenſils prepared o: 
employed, in, or for the making theteof; or ſhall wilfuily 
« and maliciouſly break or deſtroy any tools, tackle, or utei- 
« ſils, uſed in, or for the weaving or making of any ſucf 
« velvet, wrought ſilks, or ſilks mixed with other materials, o: 
„other ſilk goods, or filk manufacture, not having the con- 
« ſent of the owner ſo to do, ſhall be guilty of felony, without 


benefit of clergy.” 


+ Se, 5. And it is further enacted by the (aid ſtatute pz! 
„That whoever, by day or by night, ſhall break into an 
«© honſe or ſhop, or enter by force into any houſe or {hop, 
« with intent to cut and deſtroy any linnen or cotton, or linuen 
* and cotton mixed with any other materials, or other lines 
« or cotton manufactures, in the loom; of any warp or ſhute, 
„ tools, tackle, and utenſils z or ſhall wilfully and melic!- 
« ouſly cut, or deſtroy any linnen or cotton, or linnen or cot. 
© ton mixed with any other materials, or other linnen an. 
& cotton manufactures in the loom, or any warp or {lute 
<« tools, tackle, and utenſils, prepared for, or employed in ib 
« making thereof, or ſhall wilfully and maliciouſly break 3" 
« deſtroy any tools, tackle, and utenſils, uſed in and for — 
* carding, ſpinning, weaving, preparing, or making 


wa 


— — 1 a 2 


Ch, 58. Or OFFENCES IN NOT, &c. 241 
ſuch li tton, or linn cotton Vide 1 Black, 
« way whatever, any ſuch linnen or cotton, or linnen of cotto 
: | ; 304, how far 
« mixed with any other materials, or other linnen and cotton $9. 
goods, Or linnen and cot on manufactures whatſoever, not tatture is the 
« having the conſent of the owner ſo to do, ſhall be guilty PaovfaRture of 


« of felony without benefit of clergy,” England, 


A pPENDIX THE ELEVENTH, 


OF OFFENCES IN NOT PERFORMING QUARANTINE, 


+ TT is enacted by 26 Geo. 2. c. 26. That all ſhips and vide 1 fac. 4. 
« veſſels arriving, and all perſons, goods, and merchan- 31. 7 Geo. 1. 
« dizes coming or imported from any place from whence the - ; 2 
« privy council ſhall judge it probable that the infection may be by 21 Geo. 3. 
« brought, ſhall be obliged to make their quarantine in ſuch ©: 29 b. 1 
« place, for ſuch time, and in ſuch manner as ſhall be directed 6 Gg. C 3 
« by the king's order in council, ratihed by proclamation, or 26 Geo. 2 . 6, 
« publiſhed in the Gazette, and that during ſuch appointed pe- - RON 
« riod, no perſon, goods, or merchandizes, ſhall come, or be ons refpeLiing 
brought on ſhore, or go, or be put on board any other ſhip, quarantine, de 
« or veſſel, without permiſſion, and under ſuch regulations, 33 Geo. 2. c. 18. 


„as ſhall be ordered by the king in ceuncil, as aforeſaid,” 


+ Seft. 2. And it is further enacted by par. 2. That if the 
„ plague ſhall appear on board any ſhip, being to the nortn- 
ward of Cape Finiſterre, the commander ſhall immediately 
„proceed, by 29 Geo. 2. c. 8. to the harbour of St. Helens 
Pool, or to ſuch other place as the privy council ſhall ap- 
+ point, and from thence cauſe intelligence of the condition 
Hof his thip to be given to the ſecretary of ſtate, But if he 
* ſhall not be able to make Scilly, or is forced to go up either 
* of the Channels, he ſhall not preſume to enter with ſuch ſhip 
into any port, but ſhall remain-in ſome open road, avoid- 
ing all intercourſe whatever, with other ſhips, until the 
* king's pleaſure be known, on pain of being adjudged 
* guilty of felony without benefit of clergy,” 


Seck. 3. And it is further enacted par. 3. * That whenever 
* any country is infected with the plague, or the privy council 
" ſhall as aforeſaid, have made any order for performing of 
* quarantine, the officer appointed for the purpaſe, ſhall at 
* aconyenient diſtance, as often as any ſhip or veſſel, thall 
4 attempt to enter any port or place, demand of the comman- 
: der every particular (as ſpecified in the act) concerning 
= the lame, and in caſe it ſhall appear that any perſon then on 

_—_ ſuch ſhip or veſſol, ſhall at * time of ſuch examination 


TY 66 be 


242 


or OFFENCES 1x wor, Er. Bly, 


© be actually infected with the plague, or that ſuch ſhip is 
„ obliged to perform quarantine, having come from any place 
& viſited with the plague, any of the king's ſhips, &e. may 
by force and violence oblige her to repair to the place 
„ appointed for performing quarantine. And in caſe the com- 
* mander of ſuch ſhip or veſſel, conceal the ſame, he 
« ſhall ſuffer death without clergy. And in cafe ſuch 
* commander do not make a true diſcovery in any other of the 
« particulars directed by the act, he ſhall forfeit 2001, and if 


be do not repair to the place appointed, 5col. And any 


<« perions who attempt to quit the veſſel, ſhall be obliged 


to return, ſuffer impriſonment for ſix months, and for- 


« feit 2001.” 


+ Srft. 4. And by par. 8.“ If any perſon obliged. to 
« perform quarantine, as aforeſaid, ſhall wilfully refuſe or ne- 
« glect to repair, within convenient time, after notice, to 
the houſe, lazaret, or other place, (as directed by the act to 


be provided) or having been placed therein, ſhall eſcape, or 


attempt to eſcape out oi the (ame before quarantine fully per- 
formed, it ſhall be lawful for the officer appointed, by force, 
© to compel his return, and every perſon lo refuſing, or ne- 
„ glecting to repair after ſuch notice as aforeſaid, into ſuch 


I houle, lazaret, or other place; and alſo every perlon actually 


_« eſcaping as aſoreſaid, ſhall ſuffer death without clergy.” 


+ Se. 5. And it is further enacted by the ſaid ſtatute, par, 
10. That if any perſon not infected with the plague. nor 
„liable to perform quarantine, {Null enter any houſe, la- 
« zaret, or other place, appointed as the act directs, whilſt any 
<« perſon or perſons infected with the plague, or being under 
<« quarantine ſhall be therein, and ſhall return, or attempt to 
return, from thence without permiſſion, by order of privy 
© council, the officer may compel him to return. And incal? 
4 ſuch perſon ſhall actually eſcape out of ſuch houſe, lazatet, of 
„ place appointed as the act directs, before the full perivr- 
« mance of quarantine, he ſhall ſuffer death without clergy 
<« If the officer neglects his duty, he ſhall forfeit 1001. and if 
&« he embezzle any goods, he ſhall pay treble damages.” 


+ $:. 6. And it is further enacted par. 18. That if anf 
« perſon or perſons, ſhall knowingly, or wilfully, con- 
<« ceal from the officers of quarantine, or ſhall clandeſtine} 
<« convey any letters, goods, wares, or merchandizes from 3!) 
« ſhip under quarantine, or liable to perform quarantine as 
« aforeſaid, or from any lazaret, or other place where £90” 
<« ſhall be performing quarantine, every ſuch offender ſhall ſut- 


fer death without clergy.” PPEN 
, 7 3 | : 


1 


APPENDIX THE TWELPTH, 


Or HINDERING TRE EXPORTATION or CORN, 


T is enacted by 11 Geo, 2. c. 22.0 That whoever ſhall 
« wiltully and maliciouſly beat, wound, or uſe any other 


u violence to or upon any perſon or perſons, with intent to 


« deter or hinder him or them from buying of any corn or 
« orain in any market or other place within this kingdom 
« or ſhall unlawfully ſtop or ſeize upon any waggon, cart, 
« or other carriage, or horſe loaded with wheat, flour, meal, 
« malt, or other grain, in or on the way to or from any city, 
« market- town, or ſea port of this kingdom, and wilfully and 
% maliciouſly break, cut, ſeparate, or deſtroy the ſame, or 
« any part thereof, or the harneſs of the horſes drawing the 
« famez or ſhall unlawfully take off, drive away, kill, ar 
« wound any ſuch horſes, or unlawfully beat or wound the 
« driver or drivers of ſuch waggon, cart, or other carriage, 
& or horſe ſo loaded, in order to ſtop the ſame or ſhall, by 
« cutting of the ſacks, or otherwiſe, ſcatter or throw abroad 
« ſuch wheat, flour, meal, malt, or other grain, or ſhall 
e take, or carry away, ſpoil, or damage the ſame or any part 
thereof; on conviction by two juſtices of the peace, or at 
e ſeſſions, ſhall be ſent to the common gaol, or houſe of cor- 
« rection, to hard labour, not exceeding three months, nor 


« leſs than one, and be once publickly whipped during the 
« ſaid confinement,” | 


t Set. 2, And it is further enacted, par. 2. * That if any 
* ſuch perſon or perſons fo convicted ſhall commit any of the 
* offences aforeſaid a ſecond time, or if any perſon or perſons 
* (hall wilfully and maliciouſly pull, throw down, or other- 
* wile deſtroy any ſtore-houſe or granary, or other place where 
corn ſhall be then kept, in order to be exported ; or ſhall 
* unlawfully enter any ſuch ſtore-houſe, granary, or other 
* Place, and take and carry away any corn, flour, meal, of 
* grain therefrom, or ſhall throw abroad or ſpoil the ſame, or 
* any part thereof; or ſhall unlawfully enter on board any 
* ſhip, barge, boat, or veſſel, and ſhall wilfully and malici— 
. ouſly take and carry away, Caſt, or throw out therefrom, 
| ; ot otherwiſe ſpoil or damage any meal, flour, wheat, or 

Etain therein, intended for exportation, every perſon ſo 
„ offendiag, ſhall, on conviction, be tranſported for ſeven 
bears; and if ſuch convict ſhall return, &c. he ſhall luffer 
cath as a felon, without benefit of clergy ; but without 
eruption of blood, loſs of dower, or difinheritance,” 


K 2 Seed. 


To affault with 
intent to hinder 
a miſdemeanour. 


Aſecond offence, 
or to deſtroy any 
granary, A.. 
telonyy 


ou Or rn OFFENCE or RETURNING Rx. A. 


5 + Sec. 3. And it is further enacted, * That the hundred 
1 “ where any ſuch offence thall be committed, ſhall make full 
* ſatisfaction and amends, not exceeding one hundred pounds, 
« to any party injured, or their repreſentatives, tor the 
© damages they ſuſtain by any offender againſt this act, to be 
* recovered as directed by the ſtatute of hue and cry, 27 
Elia. c. 13. But the party ſhall give notice to a conſtable 
„within two days after the fact; and before the expiration of 
ten days after ſuch notice, ſhall give in his examination as 
te the act directs; and if anyone of the offenders be convigted 
„within twelve months, the hundred is releaſed, No actions, 
therefore, ſhall be brought before the expiration of one 
« year, nor after the expiration of two years.“ 


APPENDIX THE THIRTEENTH. 


Or Tn OFFENCE or RETURNING Fro: 
TRANSPORTATION. 


+ A LL offenders convicted of grand or petit larceny, or any 
A other felonious taking, except the buying or receiving 
of ſtolen goods, whoſe crimes are within the benefit of clergy, 
and for which they are liable only to be burned in the hand or 
whipped; and alſo all offenders whoſe crimes, on conviction, 
exclude them from the benefit of clergy, to whom his majclty 
ſhall extend his royal mercy, on condition of fuch tranſports» 
50 If the con- tion, (1) ſignified under the great ſeal, by one of the principe! 
dition of the ſecretaries of ſtate, ſhall, and may be tranſported to America (2) 
* pardon for ſeven years; and all offendeis convicted of knowingly buy- 
all be, that he. Who f 5 | 
departs the realm ing or receiving ſtolen goods, to whom ſuch conditional mercy 
i within fourteen ſhall be extended, generally ſhall be tranſported to America 
| . — from ae for the term of fourteen years, or ſuch other term as ſhall be 
| charge from pri- made part of ſuch condition, Ard it is thereupon furthc! 
fon, it has been enacted, by 4 Geo. 1. c. 11. f. 2. * That if any offender ot 


Tranſportation 
to Amcricas 


If 
_ _ _ <« offenders ſo ordered to be tranſported for any term of eve" 
y book whic e & Rs 
is kept by the “ years pr fourteen years, or other time or times as 410! 
clerk of tbe b. 4 laid, ſhall return iuto any part of Great Britain or Ireland, 6 
* * eee ce before the end of his or their ſaid term, he or ſhe ſo retutl- fo 
diſcharges and s ing as aforeſaid, ſhall be liable to be puniſhed as any perten he 
commerm-nts. + © attainted of felony without the benefit of clergy, and exc- e. 
are egtered, is * l d 4 - ſt ſuch oflendet of 10 
admiflable vi- Cution ſnhall and may be awarded againſt ſuc 
dence to prove | — « 
the time and fact of the diſcharge, altho' it is the duty of another officer to diſcharge the ae 10 
and the clerk of the papers bas no perſonal knowledge of the fact. O. B. 1785, p. 2437 * 
a ; . * 
(2) And it has been determined by all the judges, upon a queſtion ariſing on the fiſhing ct. t | 1 


1 a a 
Ferred by Mr. Juſtice Bathurſt, that when an act of parliament ſays generally that an offend? 


| be tranſported, without ſaying where, it ihall be to America. O. B. 1783, p. 1142. 
8 4 offender) 


Ch. 58. rxom TRANSPORTATION. 


« offenders accordingly.” Provided nevertheleſs, That the 
« king may at any time pardon, and diſpenſe with any ſuch 
« tranſportation, and allow of the return of any ſuch offender 
« or offenders from America, upon the terms as deſcribed in 


« the act.“ 


+ $22. 2. And whereas ſome felons ordered for tranſporta- 
tion, have already, and others may, come on ſhore, and re- 
turn to Great Britain before they have been actually tranſport- 
ed to America, or may break gaol, or eſcape before ſuch 
tranſportation, It is thereupon enacted, by 6 Geo. 1, e. 2 
. 6. “That if any felon or felons who ſhall be ordered for 
« tranſportation, ſhall be afterwards at large within Great 
« Britain, without ſome lawful cauſe, before the expiration 
« of the term for which ſuch felon or felons was, were, or 
& ſhall be ordered to be tranſported, all and every ſuch perſon 
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« and perſons, being thereof lawfully convicted, (3) ſhall (3) If the pri- 


« ſuffer death as in caſes of felony, 
« clergy.” | 


g toner, upon his 

without benefit of trial, confeſs the 
fact, and ac- 
knowledge be is 


the man, the court will record his confeflion, O. B. 1784, p. 56. But, otherwiſe, the record of 
his conviQtian muſt be producgd z it mult correipond with the averments in the indictment, and 


evidence mult be given of his identity. O. B. 1785, p. 1137. 


Seck. 3, And to the intent that ſuch conviction may be as 


little trouble as poſhible, It is further enacted by par. 7. Male of trial, 


* That ſych offender may he tried either before juſtices of 
* aſlize, oyer and terminer, or gaol delivery for the county, 
« city, or place from whence he was ordered to be tranſ- 
ported; and that the clerk of the aſſize and the clerk of the 
“peace where ſuch orders for tranſportation ſhall be made, 
* ſhall, at the requeſt of the proſecutor, or any other in his 
* majeſty's behalt, certify a tranſcript, briefly and in few 
words, containing the effect and tenor of every indictment 
and conviction of ſuch man or woman, and of the order or 
contract for his or her tranſportation, to the juſtices of aſſize, 
® oper and terminer, or gaol delivery where ſuch man or 
* woman ſhall be indited ; which ſhall, on production of it, 


de a ſufficient proof of the farmer conviction and order for 
* tranſportation.” 


t Se. 4. And whereas many felons who have agreed, upon 


certain conditions, to tranſport themſelves, either for life, or Sontehe tran: 


or ſume term or number of years; have already, and may 
ereaſter come on ſhore or return, It is enacted, by 16 Geo. 2. 


15.“ That if any felon or other offender already ordered, 


* of hereafter to be ordered for tranſportation, or who hath 
n already, or hereafter ſhall agree to tranſport him or her- 
a ſelf, on certain conditions, to America, either for life or 
oy number of years, ſhall be afterwards at large, with- 


in any part of Great Britain, without ſome lawful cauſe, 
R 2 befota 


porting them- 
(elves, &. 


Or Tax OFFENCE or RETURNING Pts, 


cc before the expiration of the term for which he or ſhe were 
e ſo ordered to be tranſported, or had ſo agreed to tranſport 
“ him or herſelf; all and every ſuch perſon or perſons bein 
ce thereof lawfully convicted, ſhall ſuffer death without bencht 
„ of clergy.” 


+ Sec. 5. Whereas offenders excluded from the benefit of 
clergy are frequently reprieved by the judge who tries them, 
and, upon his recommendation, may receive mercy on con- 
dition of tranſportation to America for life or for the term of 
fourteen years; it is enacted by 8 Geo, 4. c. 15. That 

where, upon ſuch recommendation, ſuch offenders ſhall re- 
ceive mercy as aforeſaid, ſignified by a principal ſecretary 
of ſtate, to the judge ſo recommending, it ſhall be lawful 
for every ſuch judge to make an order for the immediate 
tranſportation of every ſuch offender, which ſhall be 23 
good and effectual, and be conſidered as if the ſame had been 
made during the continuance of the aſhzes at which ſuch 
offender was, or ſhall be convicted.” © But if ſuch offender 
* fo ordered for tranſportation ſhall be afterwards at large, 
« within any part of Great Britain, withour ſome lawful 
caule, (4) before the expiration of the term for which ſuch 
offender ſhall kave been ordered to be tranſported, every 
ſuch perſon being thereof lawfully convicted, ſhall ſuffer 
death without benefit of clergy, and ſhall be tried in liko 


manner as other felgns found at large before the expiration 
of their term.“ 


(4) Maximilian Miller was gonvifte at O. B. January ſeffions, 1771, and ordered for tranſporta'-n 
for teven yenrs. - He obtaived mercy, under the fign manual, on condition of his giving ſecurity 
to the ſatistaction of the Recorder to tranſport himielf tor that term. He gave the ſecurity, and © 43 
accordingly admitted ta bail, but did not go abroad. In December ſeſſions following he was. 
died cap.tally tor being at large, &c. He offered the fign manual in evidence, but that being w. 
jected, he was found guilty, ſubject to the opinion of the judges, Firſt, Whether the ſign Manu d 
eught to have been re.cived? Secondly, Whether it could have availed the priſoner, as be had it 
ſubftentiatly performed the conditions of his pardon ? All the judges, except Ne Grey, C. J. were vr» 
nimous that the evidence ought to have been received; and that the prifoner having complied with ie 
literal impart of the condition, by giving the ſecurity, which authorized the judge to bail him, it ws? 

oed couſe tur him to appear at large, and therefore ought not to have been convicted. Black, 747 
fr is fa.d, howevgry, that no judicial cetermination was ever communicated upon this caſe, but“ 
the pritoner was; in tact, reminded to his tormer ſentence. O. B. 1785, p. 1140, 1145- And ts 
anvears to be the practice, vide Patrick Madan's caſe, And the gate of Aikles, O. B. 1735 
No. 902. 


+ Seh. 6. But America having at length ſeparated from its 

Tra ſportatlon connection with Great Britain, The puniſhment of feivns 
beyond the bes. and other offenders by tranſportation to the plantations, at 
attended with many difficulties, And it is therefore c- 

Continues ts Acted by 19 Geo, 3. c. 74. That when any perſon in £02” 
the uit of lune, “ land, or Wales, ſhal] be lawfully convicted of grand or pet" 
1787, by 24 ,* larceny, or any other crime for which he is liable to ve 
Gey. 3. e. 56. & tranſported to America, ſuch. perſon ſhall, if the court ſhall 
be think tit, be ordered to be tranſported ta any parts be yo 


« the 
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« the ſeas, whether the ſame be ſituated in America, or elſe- 2 on 
« where, in ſuch and the like manner, and for the ſame term, Jos na p · 
« as, and for which ſuch perſon is, or ſhall be liable to be 

« tranſported to America,” 


+ en. 7. And it is further enacted by the ſaid ſtatute, par. 
2. „ That when any ſuch perſon, who ſhall be fo convicted, 
« ſhall, in conſequence thereof, be ordered to be tranſported 
« to any parts beyond the ſeas. Or if his majeſty ſhall extend 
« his mercy to any offender, convicted or attainted of any fe- 
« Jony excluded from clergy, upon condit.on of (a) tranſporta- (4) For the 
tion to any parts beyond the ſeas, as aforeſaid, then in any ſuch 3 — 
4 caſes all laws, ſtatutes, uſages, and cuſtoms now in force, dons are now 
% with regard to tranſportation to America, and their puniſh- en vide 
ment for being afterward at large, within any part of Great © © 37* 
« Britain, before the expiration of the ſeveral terms for which 
+ they were ordered ta be tranſpo ted, or had agreed to *rani- 
port themſelves, and particularly the ſeveral] proviſions con- 
* tained in the 4 Geo. 1. c. 11. 6 Geo. 1. c. 23. 16 Geo. 
« 2. c. 15. and the 8 Geo. 3. c. 15. ſhall take place and be in 
force and enure, with regard to the tranſportation of ſuch of- 
&« fenders, and with regard to their puniſhment for being after. 
« wards at large as aforeſaid, in like manner as if the ſame had 
* been repeated, and ſpecially inſerted in this act.“ (5) 


8 


(5 Aikles was convicted, O. B. January ſeſſions, 1784, af felony within the benefit of clergy, 
ard received ſentence of tranſportation, according to the directions of this act, for ſeve.. years. He 
received his majeſty's pardon on condition of departing the realm within fourteen days atter his 
"* diſcharge, giving ſecurity to the ſat staction of the Recorder ſo to do,“ He gave the ſecurity re 
q.ired; and in conſequence thereof was diſcharged out of Newgate on the gth of March, 1785, by virtue 
of a warrant under the hand and ſea] of the Recorcer. On the 26th of May following, he was ap- 
prehended, and atterwards indicted for being at large in Great Britain before the expiration of the 
em, without any lawful cauſe, &c. Upon theſe facts being proyed, ſeveral queſtions of Jaw 
e. The 16 Geo. 2. c. 15, infliets death upon the return of any felon “ who tha'l have agreed to 
" rranſport himſelf te America.” Aikles had only agreed to tranſport himſelf beyond the ſcus.— I he 
10 eo. 3. c. 74, inflicts death upon the return of any offender convicted ot any crime for which he was 
ſadle, dy the former acts, to be tranſported to America, ** wha ſhall, in 1 can thereof, be ordered 


#10 de tranſported to parts beyond the ſear.” Aikles bad not been tranſported beyond the ſeas in cone 

}?uence of a canyiftion which rendered him liabe ta bo traniported to America: He had. 
need ty tranſport himſelf in cenſegnence of the king's pardon, c; a caſe tor which the att h.y 
: Mate no exyreſs provii n. The 19 Geo. 3. c. 74. inflias death upon the return of any offen- 
! convicted of felony, excluded from clerg y, to whom his majeſty ſhall extend mercy on condition 
" " of trantportation.” But aikles had receives conditional mercy, on conviction of an offence wir in 
* 


106 benefit ef cl-rg;, It was therefore contended that the priſoner was not, immediately, wit' in the 
e*ration of theſe ſtatutes, But Aikles had broken the condition of the king's pardon, in pot de- 
parting the realm witliin ſourteen days from his diſcharge; and upon the argument in this caſe, it 
8 rwe to be the opinion, that the whole grant was, in conl-quence of the violation, a mere nuility 
eatuely done away, This confideration gave birth to the queſtions whether the priſoner was 


18 at they « perſon within theſe words at 19 Geo. 3. }iwfully convicted of a crime for which he is 
4s a 4 to be tranſported to America, and who, in conſeguence thereof, had been ordered to ts 
56 hs perted beyond the ſeas.” But it was contended, up en the authority of Miller's caſe before 
% waned, that, having complied with a part of the cond:tion, by giving ſecurity, waich, though 

2 Nie etpreſſed, muit neceſſarily be precedent; the legal diſcharge obtained in con(-quence of :t, 
tit by e of the Recorder's warrant, formed a /azoful cauſe for being at loge, which was not in- 
he p "upted by the viulation of the further condition, © that he ſhould depart the realm within fourteen 
cc.“ Theſe {everal queſtions furnithed ingenuity with argument, and produced the ſentiments 


„Jaltes, highly reſpectahle indeed, upon puiats of criminal law; but this queſtion never came to au 
Sr deciſion. It appeared upon further evidence, that the pritoner liad areal intention to quit the 
FR gs. *hich had been defeated by unaffecte d poverty, diftreſs, and ill health, The jury, under 

rens of the court, thaught theſe circumſtances amounted to a legs! excifjo,, and the prifoncr 


* 8 185 6 0 2 
ed, 204 remanded to his former ſentence. O. B. 1735, 1. 901. 
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5 Labour on beeps 
the hulks. 


Or Tux OFFENCE or RETURNING R.. 
+ Sea. 8. It is alſo enacted by par. 27. That male of. 


© fenders, convicted of any crime, except petit larceny, for 
* which they are liable to tranſportation, may in lieu thereof, 


if the court ſhall think fit, be puniſhed by being kept on 


(a) Vide the 


N. B. This act 
ipflicts che pu- 
niſhment of 
death upon thoſe 
waa being ordor- 
ed to hard labour 
inſtead of being 
caoitally punirh - 
el, in any ot tlie 
places of con- 
finement men- 
tioned in the 
àct, thall break 
from their keep- 
ers or eſcape. 
But, as this part 


Tranſportation 
to ſuch places 28 
the king ſhall 
appdint. 


& boatd ſhips or veſſels, (commonly called the hulks) and em- 
& ployed in raiſing ſand, foil, or gravel from the river Thames, 
& Kc. &c. for ſuch term, not leſs than one year, nor exceeding 
« five years. Or, in caſe ſuch offender ſhall be liable to be 
„ tranſported for fourteen years, not exceeding ſeven years, 
& as the court ſhall think fit to order and adjudge,” 


+828. 9. And it is alſo enacted par. 28. That where 
& any male offender ſhall be lawfully convicted of any robbery, 
or other felony without benefit of clergy, and mercy, noti- 
« fied in writing, by a ſecretary of ſtate as aforeſaid, ſhall be 
extended to ſuch oftender, upon condition of being kept to hard 
labour, during any ſpecihed term, ſuch mercy may be allowed 
„in the ſame mannec, as if there was a conditional pardon, 
„ under the great ſeal, and the court (a) may, and ſhall or- 
der ſuch offender to be kept to hard labour, as aforeſaid, for 
„„the time ſpecified in the notification from the ſecretary of 
66 ſtate," 


+ $29, 10. It is therefore further enacted by the ſaid ſtatute 
of 19 Geo. 3 c. 74. That if any perſon who hath been 
& ordered to hard labour, inſtead of tranſportation, ſhall break 
„ fiom the cultody of the keepers, or eſcape, they ſhall be 
«© puniſhed by an addition of three years to the term for 
c which he, or ſhe, at the time of his, or her breach of 
e priſon, or eſcape was ſubject to be confined, and if ſuch 
© perſon ſo puniſhed by ſuch addition to the term of con- 
„ finement, ſhall afterwards be convidted of a ſecond eſcape, 
«© or breach of priſon, he or ſhe ſhall be adjudged guilty of 


— 


felony, without benefit of clergy.” 


of the act was never carried into execution, the inſertion of it is omitted. 


+ $2, 11. But the difficulty of immediately finding pro- 
per places, beyond the ſeas, for the purpoſes of tranſportation ; 
and it being found imptacticable to carry all the proviſions 
of the 19 * 3. effectually into executiqn. It is enacted 
by 24 Geo. 3: ſel. 2. c. 56. which has continuance to the 1 


June 1787, That where offenders ſhall be convicted at the 


aſſizes, or ſeſhons, in the manner, and under the circum- 
ſtances before mentioned, ſet forth more at large, 
under title tranſportation at the end of chapter 33, in the 
ſecond book, ** of offences for which ſuch offenders ſhall be 
% liable to be tranſported, &c, it ſhall, and may be lawful for 
« the court to order and adjuge, that ſuch offenders ſo convicl- 


ed, ſhall be tranſported beyond the ſeas, for any term ci 


« years, not excecding the number for which they ae hiab'e = 


Cn, 58. FROM TRANSPORTATION, 


« be tranſported. And that in every ſuch caſe it ſhall and may 
« be lawful for his majeſty, by, and with the advice of his pri- 
« yy council to declare and appoint to what place, or places, 
« part, or parts beyond the ſeas, either within his majeſty's 
« dominions, or elſewhere, out of his majeſty's dominions, 
« ſuch felons, or other offenders ſhall be conveyed or tranſ- 


10 ported.“ 


+ Sed. 12. And it is further enacted by par. 5. That if pay to return 
« any offender who ſhall be ſo ordered, by any ſuch court as 
„ aforeſaid, to be tranſported beyond the ſeas, or who ſhall 
« agree to tranſport himſelf, or herſelf, on certain conditions, 
« either for life, or any number of years, to any ſuch place, or 
« places, part, or parts, as ſhall be appointed by his majeſty, 
jn manner aforeſaid, ſhall be afterwards at large in Great 
« Britain, or Ireland, without ſome lawful cauſe, before the 
« expiration of the term for which ſuch offender or of- N. B. The fame 
a fenders, ſhall have been ordered to be tranſported be- mode of trial is 
« yond the ſeas, or ſhall have ſo agreed to tranſport th 
« himſelf, or herſelf, as aforeſaid, every ſuch offender being 
« at large, as aforeſaid, being thereof lawfully convicted, ſhall 
« ſuffer death without benefit of clergy,” | 


K. 13. And it is further enacted by 25 Geo. 3. e. 
46.“ That when any perſon or perſons, ſhall be lawfully mos pins 
convicted, before any court competent for the trial of crimes — 
in Scotland, of any offence for which the puniſhment of 
tranſportation may be inflicted, the court may adjudge ſuch 
< perſon or perſons, to be tranſported beyond the ſeas, in like 
manner as is now in uſe, and his majeſty, by and with the 
* advice of his privy council, may declare and appoint what 
* place or parts beyond the ſeas, either within his majeſty's 
«* dominions, or elſewhere out of his dominions, ſuch offen- 
ders ſhall be conveyed or tranſported.” 


d. 14. And it is alſo further enacted, That when 
* his majeſty ſhall extend his mercy to any offender under Jadges we 
® ſentence of death in Scotland upon condition of tranſpor- hong fy c 
ation, ſignified by one of the principal ſecretaries of ſtate, tion, 
© It ſhall be lawful for any court, having authority, to allow 
* ſuch offender, the benefit of a conditional pardon, 
: and (except in caſes where ſuch offender ſhall ' be autho- 
: nized by his majeſty to tranſport himſelf) to order the ſame 
in the manner the act deſcribes.” 


en. 15. And it is further enacted, © That if any offen- 


t , ; 

: der in Scotland, ordered for tranſportation, and ſuch order 222 2 
* A py * 

cannot be conveniently executed, with reſpect to the place in 1 — 


; ich order mentioned, it ſhall be lawful for any two ot more of 
tne judges of the court of Juſticiary, to order that ſuch offen- 


„ der 


cc 
« 


Returning, ( 
drath without 5 
clergy 


* 

4+ 

40 

i Sr 
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der ſhall be tranſported to any other part beyond the ſeas, 


which ſhall have been appointed by his majeſty as aforeſaig,” 


+ Se. 16. And it is enacted by par. 3. That if any of. 
fender or offenders, who ſhall be ſo ordered by ſuch court as 
aforeſaid, ta be tranſported beyond the ſeas, or who ſhall 
agree to tranſport himſelf or herſelf, on certain conditions, 
as aforeſaid, or who ſhall be ſo ordered by two judges of 
the Juſticiary, ſhall be afterwards at large in Great Britain 
or Leland, without ſome lawful cauſe, before the expiration 
of the term for which ſuch offender ſhall have been ordered 
to be tranſported beyond the ſeas, or ſhall have ſo 
agreed to tranſport himſelf, or herſelf, or ſhall: have been 
ſo orde ed by two juſtices of, the court of Juſticiary, as 
aforeſaid, every ſuch offender, on being thereof lawfully con- 
victed, ſhall ſuffer death as in cafes of felony, without the 
benefit of the clergy, by the Jaw of England; and ſuch offen- 
der being found at large in Scotland may be tried there be- 
fo e any court of competent Juriſdiction for the trial of tte 
original offence,” 


CHA?- 
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APPENDIX THE FOURTEENTH, - 
Or ASSAULT WITH INTENT TO ROB. 


HE old maxim of the criminal law, that voluntas re- 

putabitur pro 2 (a) continued to prevail in the reign («) 25 Ede. 3. 
of Henry the Fourth; and it was then agreed that if a man ” * | 
was indicted that ii {your dep it was felony (b)—But in ; Hale — 4 
the ninth year of Edward), a different doctrine began to (5) Year book, 
de held; and men were no longer puniſhed for crimes which 0 Tert 85. 
they only meditated, but had not actually committed (d); and pl. 26. b. 

ſince that time the bare intention to commit a felony has been 8. P. C. 25. b. 
conſidered as a miſdemeanor only, and puniſhable by fine, (4%) ever Hic 


f Englith 
impriſonment, &c. (e) low, '3 _— a 


; + 413, 
(e) Plowden 259. Caſes tempus Hardwick, - Inſt, 68. 


Sell. 1. But the puniſhment as a miſdemeanor, not being 
found ſufficiently terrific to reſtrain the frequency of the 
offence it is recited by 7 Geo. 2. c. 22. that whereas many 
of his majeſty's ſubjects have of late frequently been put in fear 
and danger of their lives, by wicked and ill diſpoſed perſons, 
aſſaulting and attempting ta rob them ; and whereas the puniſh- 
ment of ſuch offenders is not adequate to the heinouſneſs of 
the crime, nor ſufficient to deter wicked perſons from ſuch at- 
tempts; to the end therefore that all perſons may be deterred from 
committing ſuch offences, and for the greater puniſhment of ſuch 
offenders, and for the more effectually preventing the like miſ- 
chiefs in future. It is enacted, © that if any perſonor perſons, 
* with any offenſive weapon, or inſtrument unlawfully and 
* maliciouſly, ſhall aſſault, or ſhall by menaces, or in or by 
any forcible or violent manner, demand any money, goods 
* or chattels, of or from any other perſon or perſons, with 
* a felonious intent to rob, or commit robbery upon ſuch 
* perſon or perſons, that then the offender, &c. ſhall be 
* aGudged liable to be tranſported for ſeven years.” 


Seh. 2. And it is alſo enacted, © That if ſuch offender 


| g ſhall break gaol, or eſcape before tranſportation, or return 


x before the expiration of the ſeven years, he ſhall ſuffer death 
without benefit of clergy.” 


Upon 


* 
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Upon this act the following eonſtructions have been 
made. 

+ Set. 3. Firſt, that to compleat the crime not only the 
aſſault, as by holding a piſtol towards a. coachman on bis 
box and telling him to ſtop; but a demand of the money or 
other property muſt alſo actually be made,—But in this 
1 caſe (a) it was ſaid by Mr. Juſlice Chapple, who tried the 
3. Perfait, Priſoner, that the demand need not be made in expreſs terms, 
0. B. Dec. Seſr for that a dumb man may make a demand, as if he ſtop a 
1740. preſent perſon on the highway, and put his hat into the coach with a 


cid, Jet 44's? piſtol in his hand. 


Chbapples' opini- - | ; 
on, and the priſoner was thereupon acquitted, M. S. Vide Haward's caſe, O. B. 1983. No. 538, 


+ Sec. 4. Secondly, that both the aſſault and the demand 
muſt be made upon the perſon intended to be robbed, for 
the words of the act are © that if any perſon ſhall aſſault, 
„% &c. and demand the money &c. of any other perſon, with 

(% Themes, © intent to rob, or commit robbery upon, ſuch perſon.” (5) 
caſe. O. B. Ju 
S l. 1784. „J, Juſt Aſnhurſt. 


I Se, 5. Thirdly, that the aſſault muſt be made with an 
offenſive weapon, and that the evidence muſt prove the aſſault 
was made with an offenſive weapon of the ſame kind as that 
which is laid in the indictment. ; a 


+ Sec. 6. Fourthly, that it is not neceſſary that the in- 
dictment ſhould charge the intention to have been, in the very 
words of the ſtatute “to rob or commit robbery”—it 1s 
ſufficient if it be laid © with a felonious intent to take his 
monies from his perſon and againſt his will, feloniouſſy to 
ſteal, take and carry away” but that it would be more correct 


(e) Rook's caſe, if the words by force or violence“ were added (5) 
O. B. Ogober 
Sefl. 19 5 5. Mr. Serjeant Adair, Recorder. 


CHAPTER THE FIFTY-NINTH. 


Ox MISPRISION ,or FELONY. 


N FFENCES more immediately againſt the ſubject, 3 Inf, 36. 


not capital, are either miſpriſion of felony, or other in- . 
fer1or offences. 


Sell. 1. It is ſaid, that every felony includes miſpriſion of B. Treat. 25. 
felony, and may be proceeded againſt as a miſpriſion only, if the 8 ay 
king pleaſe, as hath been ſhewn already in chapter went. 3 


$2. 2. But generally miſpriſion of felony is taken forz mery 159. 
concealment of felony, (1) or a procuring of the concealment 8. b. C. 35.c. 
thereof, whether it be felony by the common law, or by ſtatute, 3 Init. 139. 


{r) Silently to obſerve the commiſſion of a felony, without uſing any endeavours to apprehend the 
eff*ner, is a miſpriſion. 1 Hate 431, 448, 533. 2 Hale 75, 2 Hawk. c. 12. For a man is 
bound to diſcoyer the crime of another, to a magiſtrate, with all poſſible expedition. 3 Inſt. 149, 
do alſo the concealment of treafure trove, is miſprifion of felony. 4 Comm. 121. 3 loft, 133. 


den. 3. For this offence every common perſon is puniſha- B. Treat. 25. 
ble by fine and impriſonment at common law. And by the ſta- 31att. 173. 
tute of Weſtm, 3 Edw. 1.c. g. “ If the ſheriff, coroner, or 
* any other bailiff within a franchiſe, or without, for reward, 

* or for prayer, or for fear, or for any manner of affinity, con- 
* ceal, conſent, or procure to conceal the felonies done in their 
ide ties; or otherwiſe will not attach nor arreſt ſuch felons, 
there as they may) or otherwiſe will not do their office, for 
* favour borne to ſuch miſ-doers, and be attainted thereof, 
* they ſhall have one vear's impriſonment, and after 
* make a grievous fine at the king's pleaſure, if they have 


** wherewith ; and if they have not whereof, they ſhall have 
* impriſonment of three years,” 


52. 4. By 3 Hen. 5. c. 1. The juſtices of the peace 
© of every ſhire of this realm, for the time being, may take 
by their diſcretion an inqueſt, whereof every man ſhall have 
: lands and tenements to the yearly value of forty ſhillings, at 

the leaſt, to enquire of the concealments of other inqueſts 
: taken before them, and afore other, of ſuch matters and of- 
G ences, as are to be enquired and preſented afore' juſtices 
a of the peace, whereof complaint ſhall be made by bill, or by 
yu bills, as well within franchiſe, as without, And if any ſuch 

, concealment be found of any inqueſt, as is afore rehearſed, 
; ad or made within the year after the ſame conceaſfhent, 
, *\ery perſon of the ſame inqueſt to be amerced for the con- 
p cealment, by diſcretion of the ſame juſtices of the peace; the 

lad amerciaments to be ſeſſed in plain ſeſſions.“ 


Sec. 5, 
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I Hale 679. Sect. 5. To this title of miſpriſion of felony, that of 
oy; ag 134. bote ſeems not improperly reducible, which is where 9 
ammary 130. Only knows of a felony, but takes his goods again, or other 


amends not to proſecute. 


| Set, 6. This offence is very nearly allied to felon 
822 is ſaid to have been anciently puniſhed as ſuch. 8 
.2 And. 47. C. day it is puniſhable only with ranſom and impriſonment, un- 
Elis. 486. 536. Jeſs it were accompanied with ſome degree of maintenance gi- 


B. 2. c. „le | 
Il 29- l. ve 0 to the felon, which makes the party an acceſſary after the 
i act. 


B. Cor. 122. 44 Set. 7. But the bare taking of one's own goods apait 
- 1 which have been ſtolen, is no offence at all, — 4 * 
F. Aff. 346. vour be ſhewn to the thief. (2) | wy 


2) To take any reward for helping any perſon to ſtolen goods, is made felony by 4 Geo. 1. 
And to adverciſe a reward for the return of things folen, incurs a forkinars of dy pound, i 
£5 Geo. 2. Co 30. fox which vide ante, appendix the eighth. ; FAY 


CHAPTER THE SIXTIETH, 


Or SURETY or Tuz PEACE. 


17 FERI OR offences more immediately againſt the ſub. 
ject not capital, either amount ta an actual diſturbance of 
the peace, or do not, 


And firſt I ſhall conſider ſuch offences of this kind, as 
amount to an actual diſturbance of the peace, But before 
I deſcend to the ſeveral kinds thereof, it may not be improper 
firſt to ſhew what ſecurity may be had againſt the breach of tho 
peace, before it happens, 


And in order hereto, I ſhall examine how the breach may 
be ſecured, Firſt, By ſurety for keeping the peace, Secondly, 
By ſurety for the good behaviour, | 


| — As to ſurety for keeping the peace, I ſhall conſider the 
— = following particulars; Firſt, In what caſes it ought to be taken 
ex officio, Secondly, At whoſe requelt it ought to be granted, 
Thirdly, Againſt whom it ought to be granted. Fourthly, 

For what cauſe it is grantable. Fifthly, In what manner it! 

rantable by the courts of Chancery and King's Bench. 

Sixthly, In what manner it is grantable by a juſtice of peace. | 

Seventhly, In what manner the proceſs for it ought to be exe- ure 

cuted. Eighthly, How ſuch proceſs may be ſuperſeded. 


Ninthly, What ought to be the form of a recognizance x ga 


ij conſervators of the peace alſo may grant ſurety according to their diſcretion, 4 Burr. 249% 
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this purpoſe. Tenthly, How ſuch a recognizance may be 
diſcharged. Eleventhly, How ſuch a recognizance ought to 
he certified and proceeded upon. Twelfthly, How it may be 


$:4. 1. As to the firſt point, viz. In what caſes ſurety of Dult. e. 67 
the peace ought to be taken ex officio; it ſeems, that any 138. 


juſtice of peace may, according to his diſcretion, bind all Lamb. 77 78. 


thoſe to the peace, who in his preſence ſhall make any affray, 4 — — 9 5 
or ſhall threaten to kill or beat any perſon, or ſhall contend Cromp. 1350 
together with hot words, or ſhall go about with unuſual wea- 142. 


pons or attendants, to the terror of the people; and alſo all 21 E. 4. 40 
ſuch perſons as ſhall be known by him to be common barrators; 


Foiter 133% 


and alſo all thoſe who ſhall be brought before him by a conſtable | | 
for a breach of the peace in the preſence of ſuch conſtable ; and 1 
all ſuch perſons who, having been before bound to keep the | 
peace, ſhall be convicted of having forfeited their recogni - 

xauce, (1) 


Ard this ſeems to have been the principal duty ot a conſervator. iz St. Tr. 316. A fecretary of 
tate, therefore, nor a privy counſellor, ever bind to the peace or the goud behaviour, for they ars 
not, as ſuch, conſervators of the peace. Lord Holt, indeed, in the caſe of Kendal and Roe, fo 
conſidered them; but Lord Cambden affirms that no treatiſe, caſt, record, or ſtatute, has ever 


called them conſervators of the peace from the beginning of time down to chat deciſion» 14 Sty 
Tr, 317. ö a 


Sag. 2. As to the ſecond point, viz. At whoſe requeſt the Dale. e. 68. 

ſurety of the peace ought to be granted; it ſeems agreed at — 47 
* dh »I 33, 1346 

this day, that all perſons whatſoever under the king's protec- 

tion, being of ſane memory, whether they be natural and 

good ſubjects, or aliens, or attainted of treaſon, Cc. have a 

tizht to demand ſurety of the peace. | 


$7. 3. But it has been queſtioned, whether Jews or pa- Dalt, e. 68, 


4 . 4 M La b. 80. 
— or perſons attainted of præmunire, have a right to it C Cm. 905 
ot, 


Sen. 4, However it is certain, that a wife may demand it Regifter 89. 
igainſt her huſband threatening to beat her outrageouſly, and bag a pt 
that a huſband alſo may have it againſt his wife, (2) 6 


Strange, 1207. 
Dalt. Co 68, Lamb, 78. Crom. 133» 4 Lev, 128. F, N. B. 80. 


(2) And if the marriage is diſputed, the court will order the recoghizance to be worded ſo as not 
Þ dat the fact. Str. 1231. - | 


dan. 5, As to the third point, viz. Againſt whom the Dalr. e. 68, 


ſurety of the peace ought to be granted, there ſeems to be no — 2 


doubt but that it ought, upon a juſt cauſe of complaint, to be 3 «:b. 433. 
Faned by any juſtice of peace, againſt any perſon whatſoever, 2 Lev. 143, 
| under 
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under the degree of nobility, being of ſane memory, whether 
be be a magiſtrate or private perſon, and whether he be of 
See the broke | full age, or under age, c. But infants and femes covert 
Fitz. lub. Ought to find ſecurity by their friends, and not to be bound 
pena 20. themſelves ; and the ſafeſt way of proceeding againſt a peer is 
by complaint to the court of chancery or king's bench. (2) 


(2) It is ſaid the fear of one cannot be the fear of another, and therefore every recognizance mu# 
be ſeparate. Pult. 18. but in Mich. 23 Geo. 2. B. R. the court allowed three women to file Joint 
articles of the peace againſt three men; The King v. Nettle, &c. MS$S, wy 27 


SEES 828. 6. As to the fourth point, vi. For what cauſe 
8 the ſurety of the peace is grantable; it ſeems clear, that, where- 
Crom. 135. ever a perſon has juſt cauſe to fear that another will burn bis 
eg. houſe, or do bim a corporal hurt, as by killing or beating 
F. N. B. 801. jim, or that he will procure others to do him ſuch miſchief, 
Reg. 88. de may demand the ſurety of the peace againſt ſuch perſon; 
_ 444 and that every juſtice of peace is bound to grant it, upon the 
> Kek. 290. party's giving him ſatisfaction upon oath, that he is actually 

under ſuch fear; and that he has juſt cauſe to be ſo, by reaſon 
of the other's having threatened to beat him, or lain in wait 
for that purpoſe; and that he does not require it out of malice, 


or for vexation. 


Sef. 7. It ſeems alſo the better opinion, that he who is 
38 83. threatened to be impriſoned by another, has a right to demand 
Con. 17 Ed. 4. the ſurety of the peace; for every unlawful impriſonment is an 
aſſault and wrong to the perſon of a man: And the objection, that 
one wrongfully impriſoned may recover datnages in an action, 
Sc. and therefore needs not the ſurety of the peace, is as ſtrong 
in the. caſe of battery as impriſonment, and yet there is 0 
doubt, 'but that one threatened to be beaten may demand the 
ſurety of the peace. (3) | 


(4) And although the fact from which the fear ariſes be pardoned, the court will receive it 44. 
ground to grant the ſecurity upon, Str. 473« 


4. 
B. Peace 22. 
Crom. 134. 


$8. 8. As to the fifth point, viz. In what manner ſuch 
ſurety is grantable by the courts of chancery and king's bench, 
it is enacted by 21 Jac. 1. c. 8. That all procels for thc 


_— 53 peace or good behaviour to be granted or awarded out of 


Skin. 61. the ſame courts, or either of them, againſt any perſon t 

Mullineuxscaſe. © perſons whatſoever, at the ſuit of, or by the proſecution 0 

A. any perſon or perſons whatſoever, ſha!l be void and of TY 
effect, unleſs ſuch proceſs ſhall be ſo granted or re 
upon motion firſt made before the judge or judges of t 
ſame courts reſpectively, (ſitting in open court, and + 
declaration in writing upon their corporal oaths, to be - 5 
exhibited unto them, by the parties which ſhall once 1 
proceſs) of the cauſes for which ſuch ptoceſs = * 
granted or awarded, by or out of the ſaid courts reſpecuve?s 


and unleſs that ſuch motion and declaration be . 
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« to be made upon the back of a writ ; the ſaid writings there 
to be entered and remain of record; and that if it ſhall 
« afterwards appear unto the ſaid courts, or either of them 
« reſpe&ively, that the cauſes expreſſed in ſuch writings, or 
« any of them, be untrue, That then the judge or judges of 
« the laid courts, or either of them reſpectively, ſhall and 
%% may award ſuch coſts and damages unto the parties grieved, 
« for their, or any of their wrongful vexations in that behalf, 
« a5 they ſhall-think fit; and*that the party or parties ſo of- 
„ ſending, hall and may be committed to priſon by ſuch 
« judge or judges, until he_or they pay the ſaid coſts and 
& damages. (4) 2 1 


% A peer or peereſs cannot be bound over in any other place than the edurts of king's benth ve 
chancery, 4 Comm. 251, A peereſs may demand it againit her lord, as in the caſes of the Mat- 
quis of Carmarthen, Fofter 359. Lord Vane, Str. 12c#. Earl of Stamfurd. ' Hardw. caſey y 
Earl Ferrera Burr, 631, 703. Lady Strathmore, Eaſ. 25 Geo; 3; Lord Howard, 11 Mod. r 
Alſo 3 Burr. 1922 The articles muſt be verified by the carb of the exhibitant; an affrmuribs 
therefore is not ſufficieht, Str. 327. t2 Mod. 24%. Nor will the court permit the truth of the 
aleg ions to be controverted by the defendant, but will order fecurity to be taken immediately, if 
no objections ariſe upon the face of the articles themſelves. Str. 1202. But if on an application 
for the afliftance of the court to enforce the ſubſequent proceſs, the articles ſhould manifeſtly appear, 
from the corroborated affidzvit of the defendant, to have been a malicious, voluntary, and yroſs 
prrjury, the court will reſiſt the application, and commit the offender. 2 Burr. 806. 3 Burr. 1922. 
Nor will the court receive articles of the peace, if the parties live at a diſtunce in the country, unleſs 
they have previouſly made application to « juſtice in the neighbourhood, 2 Burr, 780. And if the 
tourt do receive them, the ſecondary may indorſe the attachment, in the ſum required, and order a 
jullice of the country to take the ſecurity. 2 Burr, 1030. 1 Black. 233% Or, if very particular 
circumſtances attend the caſe, the court will compel the juſtices by mandatnus, Strange 8335. But 
Rat this is a ſingular inſtance, vide Sayer 253+ 


Sf. 9. As to the ſixth point, viz. In what manner ſuch _ 

ſurety is grantable by a juſtice of peace, it ſeemeth certain, '? H. 7, 3. 9, 
That if the perſon to be bound be in the preſence of the juſtice, 9 x4. 4, 4. 

he may be immediately committed, unleſs he offer ſureties; B. Mainpr. 39» 
and from hence it follows, a fartiori, that he may be commanded ee 2 | 
by word of mouth to had ſureties, and committed for his diſ- 2 Will. 158. 
obedience z but it is ſaid, that if he be abſent, he cannot be 

committed without a warrant from ſome juſtice of peace, 


in order to find ſureties, and that ſuch warrant ought to be 


BY Vw WY ww 


h under ſeal, and to ſhew the cauſe for which it is granted, and 
hy t whoſe ſuit, and that it may be directed to any indifferent 
he perſon, (5 


of A juitice cannot enjoin another to keep the peace under a penalty. 3 Com. Dig. 350. Nor 
of "ang lor not finding ſecurity, until the party has been required and has refuſed ſo to do. Ver 
of Mt, King V, Wilks, E. 3 Geo. 3. ? 

"ne 9:7. 10. As to the ſeventh point, wiz. In what manner Reg. 88. 

ed, the proceſs for the peace ought to be executed. It ſeems need- 1 
the — to give a particular account of the execution of the writ , pc. Wil. 
ans -  ſu?plicavit, becauſe I do not find that it is much in uſe at 203. 


Ws da,, and therefore I ſhall refer the reader for this purpoſe Skinner br. 


u Iitelerbert's Natura Brevium, fol. 80, Sc. But as to the 1 8. 670 : 


\<cution of a warrant of a juſtice, the following rule: Lev. 53+ 
be obſerved. W 8 of a juſtice, the following rules are to 3 Lev. 53 


(6) 1? there be ho 
ed and if the 9 


proceedings on a ſupplicavit within 2 year, the recognizanee is, of courſe, diſ- 
arty de committed after the expiration of that time, he ſhall be diſchargea upon 
ver 
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6 very flight ſecurity, - Fitzg. 268. If taken below, and the party appear purſuant to the : 
no indictment being lodged, he muit be diſchar ed, Hard, Ca. But the court * 
refuſe to diſcharge a recognizance, even though the exhibitant appear and conſent; for a breach 
againſt any other perſon is equally a forfeiture, | 11 Mod. 109. * 


Sec. 11. Firſt, It can be executed only by the perſons 
and. 89. whom it is directed, or ſome of them, — 1 be — 
the ſheriff, who may either by parole, or by precept in writing, 
authorize an officer ſworn and known, to ſerve it, but cannot 
impower any other perſon without a precept in writing. 


| Sec. 12. Secondly, If the warrant be made in the com- 
12 hare. . mon form, direCting the officer to cauſe the party complained of 
"$a — 18. to come before ſome juſtice of the peace to find ſufficient ſurety, 
Dalt. c. 69. V Cc. and if he ſhall refuſe ſo to do, to convey him immediately 


Bamb. 90, 91. to priſon, without expecting any further warrant, until he 


18 ſhall willingly do the ſame, &c. the officer who ſerves it, before 
Co. 54 be makes any arreſt, ought firſt to require the party to go with 


$ Co. 59% him, and find ſureties according to the purport of the warrant, 
pea but upon his refuſal to do either, he may carry him to the 
gaol by force of the ſame warrant without more. 


| Se. 12. Thirdly, If the warrant ſpecially direct, that the 
Palt. c. 69, party ſhall be brought before the juſtice who made it, the off- 
— +2.” cer ought not to carry him before any other. But if the war. 
21 H. 7. 21. rant be general, to bring him before any juſtice of peace, 
Lamb, 94, 95+ Ec. the officer has the election to bring him before what juf- 
tice he pleaſes, and may carry him to priſon for refuling to 


find ſurety before ſuch juſtice, 


Sect. 14. As to the eighth point, v2. How ſuch procels 
may be ſuperſeded. It is faid, That if one who fears that the | 
ſurety of the peace will be demanded againſt him, find ſure- WR 
ties before any juſtice of the peace of the ſame county, either 
before or after a warrant is iſſued againſt him, he may have 2 t 
ſuperſedeas, from ſuch juſtice, which ſhall diſcharge him | 
from arreſt from any other juſtice, at the ſuit of the ſame li 
party, for whoſe ſecurity he has given ſuch ſurety, Alſo its h 
Lamb. 712,113. ſaid, That an appearance upon a recognizance for the peace 
. 74 may be ſuperſeded, by finding ſureties in the chancery 0! 
122. king's bench, and purchaſing a writ teſtifying the lame. . 

Bur this practice having often been abuſed by turbulent per- 
ſons, who deſervedly fearing to be bound to the peace Or g 
behaviour, by juſtices of peace, would procure themſelves N bal 
be bound thereto in the ſaid courts, upon inſufficient ſuretic5, 
or upon the colourable proſecution of ſome perſon who wol 8 
be ready at all times to releaſe them at their pleaſure; where- 


Dalt. C. 69. 
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upon writs of ſuperſedeas had been often directed to juſtices o * 
peace, commanding them to forbear to arreſt the pa' * 0 10 to i 
ſuch cauſes; by reaſon whereof ſuch turbulent perſons dec he; 
miſdemean themſelves among their neighbours with — Un 
as it is recited by 21 Jac. 1. c. 8. It is thereupon the ' 


2 „ 


| 
: 
1 
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de (aid ſtatute, © That all writs of ſuperſedvas, to be granted 

© out of either of the faid courts, {hall be void, unleſs ſuch 

« proceſs be granted upon motion in bpen court firſt made, 8 

« Ke. upon ſuch luffcient ſureties, ab hall appear unto the , Chant ies. 

k judge of jud es o the ſame coiirt reſpectively; Upon oath; 66. . 
u to be alſeſled at five pounds lands, or ten pounds in goods, 

& in the ſublidy book, at the leaſt; which oaths; and the J 

« names of ſuck ſureties with the places of their abode, and _ _ | 

« where-hey ſtaid fo affeſſed in the ſubſidy books, ſhall be Yideant, & th 

« entered, and remain of record in the ſame coufts i And "Of? 0 
& unleſs it ſhall alſo firſt appear untv the faid judge of judges; 

« from whom ſuch ſuperſedeas is deſired, That the proceſs of 

« the peace, or good behayiour, is proſecuted againſt him or 

u them, deſiring ſuch ſuperſedeas hond fide; by ſome party 

« prieved, in that court, out of which ſuch ſuperſedeas is des 

k fired to be fo awarded and directed: | 


$2. 15. As to the ninth point; viz; What dilght to bs 

the form of ſuch a recognizance; If it be taken in purſuanct 

of a writ of ſupplicavit, it muſt be wholly governed by the di- 

fecions of ſuch writ z but if it be taken before 4 juſtice of 

peace, upon a complaint below; it ſeems that it may be fegu- Lamb. 168, i848 
led by the diſcretion of ſuch juſtice; both as to the numbef Dat. ei 0 

and ſufficiency of the ſureties, and the largeneſs of the ſum 

and the continuance of the time; for which the party ſhall 94 

bound, And it hath been ſaid, That a fecognisance to keep 

the pexce'as to 4. B. for a year; or for life, or without en- 

preling any certain time; (in which caſe it ſhall be intende 


* 


to be for life) or without fixing any time br place fot the 
party's appearanice; or without binding Him to keep the peace 
zuntt all the king's people in bara is good. | 


92, 16; Howeverz it ſeems to be the ſafeſt Way to bind 3 Cm. Dit. 350 
the party to appear at the next ſeſſions of the pace; and in 4 0 1 
the mean time to keep the peace as to the king, 8nd all his 
lege people, eſpecially as to the par̃tyʒ aceviding to the coni?- 
non form of precederitss 


d. 19. As to the tenth point, dis. How fuch 4 fecog⸗ (u) B. Peicg 
"Lance may be diſcharged, It ſeems agreed, That it may 5.7. 

* diſcharged by the demiſe of the (a) king in whole feigh ft (6 ) 15 l. 7. 41 
is taken, or of the (5) principal party who was bound 13“ 

neteby, if it were not forfeited before; Alſd it hath been A 4+ 704 
balien, That it may be diſctiarged by the (c) teleaſe of the | — 

Pty at Whoſe complaint it was taken; being ceftified together (e bomb. 4164 
ta it, But this may juſtly be queſtloriedy beravſe the tes Fe, 92670 
dozumande is not to the ſubject, but to the king; and conſts rot : 

Na canndt be diſcha / ged by the ſubject; Who is not @ party 0: $22 
"It. However, ſuch a releaſe will be a good inducement to 7 thr 7 


* to which ſuch arecognizance ſhall be certified, to diſ- c. 64. 2.7 
u. l alſo will the noa-appeargage of the party . n 


PR: 1: 
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GS. whoſe complaint it was taken, in order to pray the continu- 
Ae 35 ance of it; and yet it is ſaid, that the ſeſſions in that caſe ma g 
C. Jae. 234, in their diſcretion, refuſe to diſcharge it. However, it is cer. 
Yelp. * tain that ſuch a recognizance cannot be pardoned, or releaſed 
K 3 by the king, before it is broken, becauſs the ſubject has x 
2 P. Will. 202. kind of intereſt in it. And it is ſaid, That the ſureties are 
1 Burr. 03. not diſcharged by their death, but that their executors, E. 


Burr. 1922. | N e 
Le aer. 1922 continue bound as their teſtators, &c, were. 


Lamb. 111.112. Se. 18. As to the eleventh point, via. How ſuch a re- 

e. * cognizance ought to be certified, and proceeded upon, If it 

Dalt. c. 70. be taken by force of a writ of ſupplicavit, it needs not be 

RT certified till the juſtice receive a writ of certiorari'to that pur- 

greed. poſe; but if it be taken upon a complaint below, it muſt be 

certified, ſent, or brought to the next ſeſſions of the peace by 

force of 3 Hen. 7. c. 1. that the party ſo bound may be called; 

and by the ſame ſtatute, ** If the party then make default, the 

% fame default ſhall be then recorded, and the fame re- 

„ cognizance with the record of the default, ſhall be certified 

« into the chancery, king's bench, or exchequer.” However, 

if the party have any excuſe for his not appearing, it ſeems 

that the ſeſſions is not bound peremptorily to record his de. 

fault, but may equitably conſider of the reaſonableneſs of ſucl 

excuſe, Amt it is faid, That the ſeſſions cannot in any cale 

Saxer 383. proceed agaifiſt the party for a forfeiture of his recognizance, 

Patt, c. 721. elther in reſpect of his not appearing, or breaking the peace; 

Raym-169, 196. but that the 'recognjZ#nce in ſuch caſe ought to be removes 

z * 575% oe into ſome of the kgng's courts of Weſtminſter-hall, who ſhall 

Parker 54- proceed by ſcire faciasz* upon ſuch recognizance, and not by 
indictment, Sc. „ Dy» TWO ACE IIS 


2— 


| $:2. 19. It ſeetheth that in a ſcire facies upon fuch a fe- 
3 Bulſt. 120. cognizance, it is ſufficient to lay the fact alledged for the 
beeilen, breach thereof, as having been done contfa pacem, without 
fhew the day on Uſing the words vi & armis. * 
which the ie. fs 


ons was bolden, til! which the party was bound to keep the peace, C. Car, 138. 


Sect. 20. As to the twelfth point, viz. How ſuch recog- 
= * x 8 nizance may be forfeited. There is no doubt but that it ma 
Lamb: 144,128, be forteited by any actual violence to the perſon of — 
Sayer 139. whether it be done by the party himſelf, or by others thro n 

| procurement, as manilaughter, rape, robdery, unlawful in 


priſonment, Sc. 


$:2. 21. Alſo it has been holden, That it may be ho 
9” 6 1 e. ſited by any treaſon againſt the perſon of the king, and 4 
2 Hes, 2. Gems by any unlawful aflembly in terrorem popult, and m_— _— 
— *p, off directly tending to a breach of the peace, as by 7 85 
(+ one to fight, or in his preſence, threatning to beat him, 
C. Car. 498, 


21 Ed. 4. 3 
ited in the following ſecti R. Abr pl. a, 3, 4 5 © 
4609, Ser the books cited in the ſollgwinz ſection, and 2 R. Abr. mw 6.05 


8. 547 E. 3. 4 10 


5 
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$9. 21. However, it ſeems that it ſhall not be forfeited 

dy bare words of heat and choler, as the calling a man knave, nn 
teller of lies, raſcal, or drunkarc; for though ſuch words may  * 

provoke 2 cholerick man to break the peace, yet they Yo not 0.28 86. 
directly challenge him to it, nor does it appear that the Moor 249. 
ſpeaker deſigned to carry bis reſentment any farther, And it 4 Rolle 199,27, 
bas been laid, That even a recognizance for the good be- afra f. 580 
haviour, ſhall not be forfeited for ſuch words; from whence | 

it follows & foltiort, I hat a recognizance tor the peace ſhall * 

not, 


$2. 23. Alſo there ere {ome actual aſſauſts on the perſon 
of another, h ich do not amount to a forfeiture of ſuch a res 
cognigance ; as if an (a) ofhcer, having a war rant againſt one, SY 
who will not ſuffer himſelf to be arreited, beat or — him wy —_ " 
in the attempt to take him; er if a (] parent in a reaſonable 25 Datt. e. 724 
manner chaſtiſe his child, or a maſter his ſervant, (c) being {c) 58 1.52% 
actually in his ſervice at the time; or a (4) ſchoolmaſter his 1 Sid. 176. 
(cholar, or a (e) gaoler his priſoner, or eyen a (F) huſband n. 
his wife, as ſome ſay z or if Ig) one confine a friend who is 2 Kd. © 
mad, and bind, and beat him, Sc. in ſuch a manner as is (Dat. c. 54% 
Fer in ſuch circumſtances ; or if a man {þ) force a ſword (/ reg os 
tom one who offers to kill another therewith z or if a F. Nr B. 80. 
man gently lay his hands upon another, and thereby ſtay him 8 149 · 
from inciting a dog againſt a third perſon; or if (i) I beat one 2. n 
{without (4) wounding him, or throwing at him a dangerous (g) 24 A. 56, 
weapon) who wrongfully. endeavours with violence to diſpoſ- whe * 546. 
jels me of my land, or goods z or the goods of another deliver- Ce. 47 ids 
el tome to be kept for him, and will not deſiſt upon my lay- 2 K. A. 546 
ing my hands gently on him, and diſturbing him; or if a man 6 
beat, (% or, as ſome ſay, wound, or maim one who makes an C. 5 
lault upon his perſon, or that of his (n) wife, parent, child, C. Car. 138. 

vr maſter eſpecially if it appear that he did all he could to — = * "oy 
woid ſighting before he gave the wound 1 or if a n) man fight 71 EL & 2& 
with or beat one who attempts to kill any ſtranger ; or if a 3 92. 

"an even (9) threaten to kill one who puts him in fear of 4 8 


heath in ſuch a rope where he cannot ſafely fly from him; or 348, 3 


if - — | - . | : 6. 
bel impriſan thoſe whom he ſees fighting, till the heat Crow 137 
c. 72% 


* 6 Inf. Co 6 1. t | 

4 Abe. 48. () 41 Af. at. 27 Ed. 3. 94. 25 Kd f. 42. 8 H. 3. 8. 9 14. 46. 
ys 6. R. Fort Dem. 57. 1 Sid. 246. Kely. 128. 2 KR. Abr. $47. k Keb. 834, 921. 
. 319. (n 34 H. 6. $0, 51. 19 H. 6. 31, 66. 12 Ed. 4. 6. Crom, 136. Dalt c. 72 


1 
K. Abr. 
u 4 546. (+) 12 H, b, 2. (e) 33 H. 6, 13, 10 Ed, „ 2 R. Abe. 359. 


N . 


* ba. 24. Accordin | 
. g to ſome opinions A (8) maſter ſhalt ) 3 
Mt ſorfeit ſuch a recognizance for beating another in defence 388 


0p ſervant, Bur it is ſaid, That a (F) ſervant is liable to en“ 
i 'vrietture for. beat ing another in defence of his maſter's Sm. 136. 


; , Con. 9 Ed. 4 
48. Sah eg. (+) R . B. Led $1394 


ll 


Voor. 249. 
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. ſon, though he were commanded by the maſter ſo to do, be- 
_ Cauſe be is not a ſervant to the ſon; and for the like reaſon it is 

(a) Dait. e. 72. ſaid, That a (a) tenant ſhall incur the like forfeiture for beat. 
Lamb. 129. ing another in defence of his landlord, &c, 


8 106. Sec. 25. But it ſeems agreed, That no one ſhall forfeit 
Dalt. c. 72. ſuch a recognizance by a bare treſpaſs on another's lands, or 
C. Elis. 36. goods, unlels it be accompanied with ſome violence to the 

per ſon. 85 


Sect. 26. And it ſeems to be the bettet opinion, That 
| man is in no danger of ſuch a forfeiture from any hurt 
Dalt. e. 22. done to another, by playing at cudgels, or ſuch like ſport, 
P. Co. 229. by conſent, becauſe the intent of the parties ſeems no wiy 
F. Bare 244 unlawful, but rather commendable, and tending mutually to 
promote activity and courage, Yet it is ſaid; *Fhat he why 
wounds another in fighting with naked ſwords, does in ſtrict- 
neſs forfeit ſuch a recognizance, becauſe no conſent can make 

fo dangerous a diverſion lawful. | 


Se8. 27. But it feemeth; That a man fhall not forfeit ſuch 
recognizance, by a hurt dune to another merely through negli- 
gence, or miſchance; as where one foldier hurts another by 
diſcharging a gun in exerciſe, without ſufficient caution; for 
notwithſtanding ſuch perton muſt, in a civil action, give the 
other ſatisfaction for the damage occaſioned by his want of 
care, yet he ſeems not to have offended againſt the purport 
of ſuch a recognizance, unleis he be guilty of ſome wiltul 
breach of the peace, 


Hobart 144. 
2 R. Abr. 54% 


CHAPTER THE SIXTY-FIRST. 
Or SURE TY ron uE GOOD BEHAVIOUR. 


2 EE ND now we are come to ſurety for the good be. 
1 haviour, which being of great affinity with ſurety 0 
Su Het the peace, both as to the manner in which it is to 

taken, ſuperſeded, and diſcharged, Cc. ſeems not to te. 
quire a particular conſideration, fave only as to the following 
points, Firſt, For what miſbehaviours it is to be required. 
Secondly, For what it ſhall be for ſeited. 


Sect. 1. As to the firſt point, it is to be obſerved, That 
by 34 Edw. 3. c. 1. ** Juſtices of peace are empowere 
* to reſtrain offenders, rioters, and all other barrators, an 
« to purſue, arreſt, take, and chaſtiſe them, according t 
&« their treſpaſs, or offence; and to cauſe them 3 

„ impriſoned, and duly puniſhed according to the laws 


6 cuſtoms 


G. 6. GOOD BEHAVIOUR, ah 


« cuſtoms of the realm, and according to that which to them 
« ſhall ſeem beſt to do by their diſcretions, and good adviſe- 
« ment, and alſo to inform them, and to enquire of all thoſe 
« who have been pillors and robbers in the parts beyond 
« the ſea, and be now come again, and go wandring, and 
« will not labour as they were wont in times paſt, and to take 
« and arreſt all thoſe that they may find by indictment or by 
« ſuſpicion, and to put them in priſon, and to take of all them VideCarlowg24g 
d that be not of good fame, where they ſhall be found, 
« ſufficient ſurety and mainprize of their good behaviour 
« towards\the king, and his people, and the other dyly to pu- 
d niſh, to the intent that the people be not by ſuch rioters 
& troubled nor indamaged, nor the peace hlemiſhed, nor mer- 
« chants, nor others paſſing by the highways of the realm diſ- 
« turbed, nor put in the peril which may happen of ſuch of- 
« fenders,” | | 


* $:2. 2. In the eonſtruRion kereof there ſeem to have been 4 lad. 181, 
ſome opinions, that the ſtatute, (ponking of thoſe that be not of , N Jo 
good fame, means only ſuch as are efamed, and juſtly ſuſ- Pltya * 
pected that they intend to break the peace, and that it does 
not any way extend to thoſe who are guilty of other miſbeha- 
yiours not relating to the peace. But this ſeems much too 
narrow a conſtruction, ſince the abovementioned expreflion of 
| . a 4 Burn 270. 
perſons of evil fame, in common underſtanding, as properly Lamb. 115,116, 
iacludzs perſons of ſcandalous behaviour in other reſpects, as 117. 
thoſe who by their quarrelſome behayiour give juſt ſuſpicion of __ c. 7 
their readineſs to break the peace. And, accordingly, it ſeems 
to have been always the better opinion, That a man may be 
bound to his good behaviour for many cauſes of ſcandal which | 
give him a bad fame, as being contrary to good manners only; 12 Mod. 566. 
s for (a) haynting bawdy-hauſes with women of bad fame 43 — ny ä 
or for () keeping bad women in his own houſe ; or for ſpeak- (C. Eli 78. 
ing words of contempt of an inferior (e) magiſtrate, as a juſ- 1 Levin. 52, 
tice of peace, or mayor of a town, &c. though he be not 2 
then in the actual execution of his office, or of an inferior 1 Roll. 224. 
otkcer of juſtice,* as a conſtable, and ſych like, being in the Ech 220- 


Ae Con. C. Eliz. 
Kual execution ot his office. 680, * * 
Palmer 130. 


1 Roll, 227, 228. 3 Bulſt. 139, 146. Cro, Car. 40g. 


ba, 3. However, it ſeems the better opinion, That 
0 one ought to be bound (d) to the good behaviour for any (4) c. cr. 49 
rſh, quarrelſome, or unmannerly words, unleſs they either 499 __ 
Urectly tend to a breach of the peace, or to ſcandalize the go- we — ” 
rernment, by abuſing thoſe who are intruſted by it wich the Sup c.60 £22. 

miniſtration of juſtice, or to deter an officer fiom doing his 2 Noll. 255, 
luty; and therefore it ſeems, That he (e) who barely calls Palmer 126. 
other rogue, or raſcal, or teller of lies, drunkard, Sc. i 
ſuglit not lor ſuch cauſe to be bound to the good behaviour. 


4 
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$4. 4. However, I cannot find any certain preciſe rules 
for the direction of the magiſtrate in this reſpect, and therefore 
am inclined to think, that he has a diſcretionary power to take 
ſuch ſurety of all thoſe. whom he ſhall have juſt cauſe/to ſuſpect, 
to be dangerous, quarrelſome, or ſcandalous, as efthoſe wha 
lleep in the day, and go abrogd in the. night, and of ſuch as 
keep ſuſpicious company, and of ſuch as are generally (uf 

- Dalt- 75. pected to be robbers, Sc. and of. eve-droppers, . and som. 
* — . mon drunkards, and all other perfons, whoſe miſbehaviour 
24+ may reaſonably be intended to bripg.them within the mean- 
ing of the ſtatute, as petfons of evil fame, who, being deſcribe; 
by an expreſlion of fo gteat lagitude, ſeem in a great meafure to 
be left to the judgment of the magiſtrate. But if he commit 
one for want of ſureties, he. mult ſhew the cauſe, Sc. with 
convenient certainty. (1) 


(1) Security for ru bchaviour may be taken. For ufing opproyious terms In a court of juttice, 
1 Lev. 107. Accuſing juſtices of ignorance in the Exciſe laws. 1 Vent. 16. Publiſhing an obſc:re / 
book. Poſt; 103. Forex iting diſcontents in the minds of the people. 2 Vegt. 24. F. offering : + 
medicines to deſtroy a child in the Womb. Cro. EITE. 449. ForobſiruQing another vn his necef/uy 
way to a court of juſtice, 2 ill. Rg. 649. For — a liceaced preacher. 1 Mar. ſ. 2. 3. 
For unlawfſu! fiſhing or hunting. 5 Eliz, . 31. For neglefting church a month. 24 Bliz. c. 1. 
For hunting or ttcaling deer or conjes. 1 Jac, 1. c. 13. fed vide 16 Geo. 3. c. 26. And it i 
uſual part ot the judgment in + mildemeanour, 4 Bac. Ab. 698. Bur, a juttice of the gen et 
compel the ſecurity upon a general information. Str. 16. Ang whether 4 perſon taken von |: 
warrant of a iccretary di tare or a like!, ball give ſecurity for his good behaviour, ſeems unten 4 
1 Will. 2g, (cd vide 2 WI. 160, Aud for a very full account of this title, 4 Burn 26g, 283. 


Sid. 5. As to the ſecond point, viz. For what miſbe- 
haviours ſuch a recagnizance ſhall be forfeited, it is laid down 
as a general rule in the argument of Stamp and Hidt's caſe, 
That whatever will be a good cauſe to bind a man to his good 
behaviour, will forfeit a recognizance for it, Vet this is ſince 
denied in Heyward's caſe; aud indeed does by no means ſecar 
to be maintainable, becauſe the ſtatute in ordering perſuns of evil + 
tame to be bound in this manner, teems in many cates chiefly to 
regard the prevention of that miſchiet which they may juſtly de 
ſuſpected to be likely to do; and in that reſpect requires them 
to ſecure the publick from that danger which-may probably be 
apprehended from their future behaviour, whether any actual 
crime can be proved upon them, or not; and it would be ex- 
tremely hard in ſuch cales to make perſons forfett their recog- 
nizance, who yet may juſtly be compellable to give one, = 
thoſe who keep ſuſpicious campany, or thole who ſpend much 
money idly, without having any viſible means of getting 1 
honeſtly, or thoſe who lie under à general ſuſpicion of being 
rogues, &c, | 


Palm. 129, 130. 
GC, Car. 499 


73 H. 7. 10, 
Dalt, 9475 


* 


2H 7.2. Secb. 6. However, it ſeems that ſuch a recognizance bal 
C. Eliz. 86. not only be forfeited for ſuch actual breaches of the peace, for 
Moor 249. . y ited, but allo 
2 Roll 223,150, which a fecognizance for the peace may be forfeited, but 

19 )- for ſome athers, for which ſuch a recognizance cannot be fore 


as $99» felted; as for going armed with great numbets to the 10 
| 10 
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the people, or ſpeaking words tending to ſedition, Cc. 

2 ul ber al luch actual miſbehaviours which are intended a - 2 F 

to be prevented by ſuch 4 recognizauce, but not for barely gi- Lamb. 116, 118, 

ving cauſe of ſuſpicion of what perhaps may never actually C, Jac. 412+ 


happen. 


It may be diſcharged on motion on produlng proſecutor's conſent, verified by affidavit, Hard» | 
gick's caſey, 158. Or conſenting by counſel, 1 703. Sed vide ch. 50. f. 17. 


3 42 W 0 1 . 5 
CHAPTER THE SIXTY-SECOND. 


0: ASSAULTS and BATTERIES, 


ND now. am come to conſider the ſeveral kinds of. 
M atual diſturbances of the peace, and theſe are; either, 
duch as may be committed. by one or two perſons ; or, Such 


z require a great number, „ + 
Thoſe which may be committed by ane or two perſons, are, 
Afaults and. batteries: or, Aﬀtays : or, Forcible entries: 


and detainers. 


% W ere * . : 

As to aſſaults and batteries, I ſhall eonſider the following 
partieylars : Firſt, What ſhall be ſaid to be an aſſault. Se. 
condly, What ſhall be ſaid to be a hattery., Thirdly, In what 
caſes they may he juſtified, Fourthly, In what manner they 


are to de puniſhed. 


$2.1, As to the fir point, It ſeems that an aſſault is 
an attempt, or offer, with force and violence, to do a corpo- Pultan 4. | 
ral hurt ta another q as by ſtriking at him with, or without, a . 3174. 
weapon; or pigſenting a gun at him, at ſuch a diſtance to 1 Vent. ele - 
wich the gun will carry, or, pointing a pitch-fork at him, 1 Mos: z. 
ſtanding within the reach of it; or hy holding up one's fiſt at 8 
dim, of by any other ſuch like act done in an angry throaten- 42 Ed. 3. 7. 
ing manner; and from hence if clearly follows, That one 2 
urged with an affault and battery, may be found guilty of — phages 5. 

e former, and yet acquitted of the latter. But. every bat- 10 Mod. 187. 
tet includes an aſſault, therefore on an indictment of aſſault Fan 9957 
ad battery, in which the aſſault is ill laid, if the defendant be = ip "2 

"d guilty of the battery, it is ſufficient. Notwithſtanding 

* many ancient opinions to the contrary, it ſeems agreed at 
is day, that no. words whatſoever can amount to an aſſault. ? 


ged. 2. As to the ſecond point, viz. What ſhall be ſaid 22 AT- N. 

to be a battery, It ſeems that any injury. whatſoever, be it Lois 
wer ſoſmall, being actually done to the perſon of a man, in an Salk, 384. 
4875, or revengeful, or rude, or inſolent manner, as by ſpit- # Mus. 349% 


lag la dis face, or any way touching him in anger, or violent Pes. 3+ 
8 


264 
ier ge 


kin, 387. 
K. Ax. £46, 


6 Mod, 172, 
20, 23% 
& Comm. 145. 


pre: 

11 Mod. 43, 52. 
Salk. 642. 

1. Rays 177, 

x Sid. 246. 


$ Mod. 234. 
1 Bac, Ab. {56 


nent, Cro, Cir. 


217 


Da * 218. 
Nad. yon 
e Infl1493, 639. 


e porators of a town, —Ang if further puniſhment ſhould ap- 
| &* pear neceſſary, the juſtices in ſeſſions, or the head magiſtrate 


Ep. c 1 U 


* any other on account of money won by gaming, in woos 


according to the heinouſneſs of the offence, 


C on a clerk, he may be indicted before the king for the peace 


* affray his matter, miſtreſs, or overſeer, he ſhall ſuffer im- 


Or ASSAULTS avy BATTERIES. R.. 


1 joſtling him out af the way, are batteries in the eye of the 
aW. But it is ſaid to be no battery to lay one's hand gentiy 
an another whom an officer has a warrant to arreſt, and 10 
tell the officer that this is the man he wants, 


$4, 3 As to the third point, vis, In what cafes an af. 
ſault and battery may he juſtified. This is ſo fully ſet forth al. 
ready in the chapter of Surety of the Peace, that there ſeems ta 
be no need of any farther canſideration thereof in this place; 
and therefore I ſhall only add, That where a man in his A 
defence beats another who firſt aſſaults him, Sc he may take 
an advantage thereof upon an indictment, as well as upon an 
action; but with this difference, that in the firſt caſe he may 

bve it in evidence upon the plea of Not guilty, and in the 
latter he muſt plead it ſpecially. 


$87, 4. As to the fourth paint, viz. How unlawful aſſaults 
and batteries are puniſhed, there is no doubt but that the 
wrong-doer is ſubſet, both to an ation at the ſuit of the 
party, wherein he ſhall- render damages, Cc. and alſo to an 
indictment, at the ſuit of the king, wherein he ſhall be fined 


' + Sec, 5, By 5 Hen. 4. c. 6. and 11 Hen. 6. c. 11, 
„% To aliault or affray any of the members of the houſe of 
s lords, or houſe of commons, or other council of the king, 
or any of their ſervants, in their way to, or attendance on 
„ parliament, is puniſhable, upon non-ſurrender, on procla- 
mation, with double damages, and fine and ranſom at dit- 
© cxetign.”! | | | 


+ Set. 6. By g Edw, 2. e. 4. (If any lay violent hands 


e broken; and ſued before the biſhop for the ſpiritual of. 
« fence,” | 


+ Ses. J. By 5 Elia. c. 4, f. 21. If any ſervant aſſault or 


+, priſonment, not exceeding a year, on conviction before twa 
« juſtices of the county. or the chief magiſtrate and two cor 


% and four or {ix corporatots in a town, may exercile their 
« diſcretion, ſo that the puniſhment extend not to life ot 
„limb.“ | 


+ Seal, B. By g Ann. e. 16. “ To aſſault and ſtrike a 
« priyy counſellor, in the council, or in any committce 
* theregf, in the execution of his duty, is death. 


+ Se, 9. By g Ann, c, 14. f. 8. To aſſault and beat 


N- 
cr 
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« ner deſcribed, is forfeiture of goods, and two years imy 
« ſonment.“ 

+ $22. Jo. By 6 Geo. . e. 23. fl 1. © To afſault another Vide O.B.1781, 
« in the ſtreet, with intent to ſpoil their clgaths, is tranſ- C. Ci. 
# portation “ i 


+ Ke. 11. By 9 Geo. 1. c. 22. To aſſault another by Ante. p. 225+ 
« vilfully ſhooting at him, is felony without clergy.” | 


Cirs 122. 


+8. 12. By 7 Geo. 2. c. 21. To aſſault with intent to Ante. p. 148, 
rob is tranſportation.” 


+ $42. 13. By 12 Geo. 1. c. 24. © To aſſault any mafter 
u woolcomber, or weaver, or other perſon concerned in the 
« woollen manufactory, whereby he ſhall receive any bodily 
4 hurt, for not complying with any of the bye laws which are 
& mentioned in the act, or ſhall write or ſend any threatening 
letter, &c, &c. is tranſportation for ſeven years,“ 


Ante. p. 239. 


CHAPTER THE SIXTY-THIRD, 


Or AFFRAYS$ 


N treating of Affrays, I ſhall conſider, -Pirft, What ſhall Conn. vac 
| de ſaid > be an afray. Secondly, How far it may be ſup- E 
p::lied by a private perſon. Thirdly, How far by a conſtable. 

Fourthly, How far by a juſtice of peace, Fifthly, In what 

manner the ſeyeral kinds of affrays may be ; ited, 


Lech. 1, As to the firſt point, It is ſaid, That the word 
Way is derived from the French word Effraier, to terrify, 22 rh, 

nd that in a legal - ſenſe it is taken for a publick affence, 8. 

i the terror of the people. From this definition it ſeems 

flarly to follow, That there may be an aſſault which will g 
wt amount to an affray; as where it happens in a private | 
pace, out of the hearing or ſeeing of any, except the parties Lens 165-008 
mcerned; in which caſe it cannot be laid to be to the ter- 3 Eg. phe 

of the people; and for this cauſe ſuch a private aſſault Summazy 13%» 


dns not ta be inquirable in a court leet, as all affrays certainly 
ae, as being common nufances, 


2.2, Alſo it is (aid, that no quarrelſome or threaten- 
I #ords whatſoever ſhall amount to an affray ; and that no 23 £4. 4+ 45+ 
"(21 juſtify laying his hands on thoſe who ſhall barely quar- Pt: © b: 
with angry words, without coming to blows ; yet it ſeem- fable, 14 
Trat the conſtable may, at the requeſt of the party threat- 
ened, 
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Popham 158. 
3 Inſt. 158. 

1 Sid. 186. 

1 Keb. 694. 
Hob. 120, 216. 
3 R. Abr. 7 « 
1 Burr. 326. 


any money won by gaming, playing, or hetting at any of the 


Lamb. 126. 

3. Init. 160, 76. 
. R. Abr. 78. 
bummary 137. 


inſinuating a deſire to fight, Qc. 
Cirr & Hankey. | | 


ened, catry the perſon, who threatens to beat him, before a jur, 
tice, in order to find ſureties. | | 


Sec. 3. Alſo it is certain, That it is a very high offence 
to challenge another, either by word or letter, to fight a 
duel, or to be the meſſenger of ſuch a challenge, or even barely 
to endeavour to provake another to ſend a challenge, or to fight; 
as by diſperſing letters to that purpoſe, full of reflections, and 


+ Byq:Annc.1g.:f. g. Whoever ſhall challenge or provoke to 
fight apy other perſon or perſons whatſoever, ypon account of 


games mentioned in the act, ſhall, on conviction by in- 
« dictment, or information, forfeit all their goods, chat- 
6 tels, and perſonal eſtate, and ſuffer impriſonment without 
& bail, in the county priſon for two years,” | 

Sef7. 4. But granting that no bare words, in the judg- 
ment of law, carry in them ſo much terror as to amount to 
an affray; yet it ſeems certain, That in ſome caſes there may 
be an affray where there is no actual violence; as where a man 
arms himſelf with dangerous and unuſual weapons, in ſuch a 
manner as will 5 cauſe a terror to the people, which 
is ſaid to have been always an offence at cammon law, and is 
ſtrictly prohibited by many ſtatutes, 


For by 2 Edw. 3 it is enacted, ** T hat no man, great not 


« king's precepts, or of their office, and ſuch as be in their e 
„company aſſiſting them, and alſo upon a cry made. for arms. | 
to keep the peace, and the ſame in ſuch places where ſuch | l 
*© ads happen, be ſo hardy to come before the king's juſtices, f 
<* or other of the king's miniſters doing their office, with force a 
and arms, nor bring no force in affray of peace, nor to go 

„ nor ride armed by night nor by day, in fairs, markets, 1 
te nor in the preſence of the juſtices or other miniſſets, nor 5 
© in no part elſewhere, upon pain to forſeit their armour to | 

% the king, and their bodies to priſon, at the king's plea- 


% ſure, And that the king's juſtices in their preſence, ſherifts, 10 
ce and other miniſters in their bailiwicks, lords of franchiſes, th 
“ and their bailiffs in the ſame, and mayors and bailiffs of cities " 
« and boroughs, within the ſame cities and boroughs, 20 

& borough-holders, conſtables and wardens af the peace with- 2 
© jn their wards, ſhall have power to execute this act: 

6 that the juſtices aſſigned, at their coming down inte the * 
„ country, ſhall have power to enquire how ſuch oficers 

« and lords have exerciſed their offices in this calc, 210 bee 
„ puniſh them whom they find, that have not dove 2 

« which pertained to their office,” and this ſtatute is f $ 


— 
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5:2. 5. And in the expoſition of it the ſollowing points 

ive been holden : Firſt, That any juſtice of peace, or other M. B. 249; 
erſon, who is empowered to execute this ſtatute, may pro- 

el thereon, either ex Hate or by force of a writ out of chan- 1 
d that if he find any perſon XI at. 161. 
cery, formed upon the Ratute, an | 3 L. Perlen ait. co 2. 
in arms contraty to the form of the ſtatute, he may ſeize the Lamb. 168. &. 
arms, and comimit the offender to prifon ; and that he ought 2 
al{a to make a record of his whole proceeding, and certify the . 33 
Game into the chancery, where he proceeds by force of | the 
paid writ, or into the exchequer, where he proceeds ex officio, 


. 6. Secondly, That where a'juſtice of peace, c. __. 
3 the ale writ, he may not only impriſon thoſe Kn 
whom he ſhall find offending againſt the ſtatute in his own view, * 
but alſo thoſe who ſhall be found by an inqueſt taken before 
him, to have offended in ſuch manner in his abſence. And 
| do not ſee why he may not do the ſame where he proceeds ex 
eis; for ſeeing the ſaid writ hath no other foundation but 
the ſaid ſtatute, and is the moſt authentick explication thereof, 
it ſeemeth that the rules therein preſcribed, ſhould be che 
deſt direction for all proceedings upon that ſtatute, 


$2. 5. Thirdly, That the under-ſheriff may execute the e vi, " 
{yd writ, being directed to the ſheriff, if it name him _— 
/ the name of his office, and not by his proper name, and do 
nat expreſsly command him to act in his proper perſon.” 


0d. 8, Fourthly, That a man cannot excuſe the wear- | f. FED, 
ing ſuch armour in publick, by alledging that ſuch a one threat- 21 H. 7. 49. 
eued lim, and that he wears it for the ſafety of his perſon from 3 Ing. 161. 
is aflault; but it hath been reſolved, That no one ſhall incur 5 „ 
the penalty of the ſaid ſtatute for aſſembling his neighbours and 
 rends in his own houſe, againſt thoſe who threaten to do him 


uy violence therein, becauſe a man's houſe is as his caſtle. 0 


el. 9. Fifthly, That no wearing of arms is within the 1 
meaning of this ſtatute, unleſs it be accompanied with ſuch 2 Bus. 336. 
cacumſtances as are apt to terrify the people; from whence 
it ſeems clearly to follow, That perſons of quality are in no 
(ger of offending againſt this ſtatute by wearing common 
Weapons, or having their uſual number of attendants with 
nem, for their ornament or defence, in ſuch places, and upon 

occaſions, in which it is the common faſhion to make uſe of 
bem, without cauling the leaſt ſuſpicion of an intention to com- 
many act of violence or diſturbance of the peace. And from 
ane ground it alſo follows, That perſons armed with pri- — '&gs 
coats of mail, to the intent to defend themſelves, againſt 
beit alverſaries, are not within the meaning of this ſtatute, 
we they do nothing in terrerem populi. 


eg. 10. 


dixthly, That no perſon is within the intention 1 
id ſtatute, who arms himſelf to ſuppreſs dangerous Pop. 121, 1226 


rrgters, * 


rioters, rebels, or enemies, and endeavours to ſuppreſs or 


_ reſiſt ſuch diſturbers of the peace or quiet of the realm; 


(tl 
Lamb. 131. 
3 Inſt, 158. 
Summary 131. 
2 Inſt 52. 
22 E. 4. 44+ 
Dalt. c. 8. 
Lamb. 131. 
Jafra ſ. 17. 


for perſons who ſo arm themſelyes, ſeem to be exempted out 
of the general words of the ſaid ſtatute, by that part of the 
exception in the beginning thereof, which ſeems to allow al 
perſons to arm themſelves upon a cry made far arms to keep the 
peace, in ſuch places where ſuch acts happen. 


| Seat. 11. As to the ſecond poitrſt, viz. How far an affray 
may be ſuppreſſed by a private perſon, it ſeems agreed, That 
any one who ſees others fighting, may lawfully part them, and 
alſd ſtay them till the heat be over, and then deliver them to the 
conſtable, who may carry them before a juſtice of peace, in 
order to their finding ſureties for the peace: Alſo it is ai 


That any private perſon may {top thoſe whom he ſhall ſee 


coming to join either party; and from hence it ſeems clearly 


to fallow, That if a man receive a hurt from either party in 


g Inſt. 138. 
Con. Lamb. 131. 
Dalt. c. 8. 


thus endeayouring to preſerve the peace, he ſhall have his re- 
medy by an action againſt him; alſo upon the ſame ground it 
ſeems equally reaſonable, That if he ynavoidably happen ta 
hurt either party, in thus doing what the law both allows and 


commends, he may well juſtify it, inaſmuch as he is no way 


in fault; and the damage done to the other, was occaſioned 


UL 


Lamb. 131. 
Dalt. c. 8. 

3 Inſt, 158, 

B F. Imp - 35, 


44+ 

Summary 135. 
10 H. 7. 20. 
2 Inſt. 52. 


2 Inſt. 158. 
Summary 135. 
Lamb. 132,133. 
Dait. c. 8. 

3 H. 7. 10. 


Limb. 132, 133. 

Dalt. C. I, 8. 

Summary 136. 

Dalt. c. 1, 8. 

B. Surety, 23, 
6 


38. 
C. Flig. 376. 
9 B4. 4. 26. 


by a laudable intention to do him a kindneſs. 


Se. 12. However it ſeems clear, That if either party 
be dangerouſly wounded in fuch an affray, and a ſtander by, 
endeavouring to arreſt the other, be not able to take him 
without hurting, or even wounding him, yet he is no way 
liable ta be puniſhed for the ſame, inaſmuch as he is bound, 
under pain of fine and impriſonment, to arreſt ſuch an of- 
fender, and either detain him till it appear whether the party 
will live or die, or carry him before a juſtice of peace, by 
whom he either is to be bailed or committed, &,. 


$2.13. As to the third point, vix. How far an affra 
pray be ſuppreſſed by a conſtable. It ſeems agreed, That a 
conſtable is not only impowered, as all private perſons are, to 
part an affray which happens in his preſence, but is allo 
bound at his peril to uſe his beſt endeavours to this purpoſe, 
and not only to do his utmoſt himſelf, but alſo to demand the 
aſſiſtance of others, which if they refuſe to give him, they 
are puniſhable with fine and impriſonment, 


Se. 14. And it is ſaid, That if a conſtable ſee perſon 
either actually engaged in an affray, as by ſtriking, or offering 
to ſtrike, or drawing their weapons, &c. or upon the ver) 
point of entering upon an affray, as where one ſhall threaten 
to kill, wound, or beat another, he may either carry the of- 
fender before a juſtice of the peace, to the end that ſuch jul- 


tice may compel him to find ſureties for the peace, _—_ 


r 
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impriſon him of his own authority for a reaſonable ö 
me 4 = heat ſhall be over, and alſo —— detain him 72 22 
till he find ſuch ſurety by obligation. But it ſeems, That he 22 E. 4. 35. 
has no power to impriſon ſuch an offender in any other manner, 0 — 4: 1s 
or for any, other purpoſe ; for he cannot juſtify the commit- — oh 
ting an affrayer to gaol till he ſhall be puniſhed for his offence, 
And it is ſaid, That he ought not to lay hands on thoſe, who 
barely contend with hot words, without any thireats of per- 
fonal hurt, and that all which he can do in ſuch a caſe, is td 
command them under pain of impriſonment to avoid fighting. 


del. 15. But he is ſo far intruſted with a power over all _ 1 4 
2 dual affrays; that though he himſelf is a ſuffefet by them,; hr 1305 
and therefore liable to be objected againſt, as likely to be par- 1 Roll. 238. 
tial in his own cauſe, yet he may ſuppreſs them; and there- Bult. 3396 
ſore, if an aſſault be made upon him, he may not only defend 
himſelf, but alſo impriſon the offender, in the ſame manner as 
if he were no way a party. 


$22. 16. And if an affray be in a houſe, the tonſtable 
may break open the doors to preſerve the peace, and if af- * 5 
frayers fly to a houſe and he follow with freſh ſuit, he may Halt. &. 8, 67. 


break open the doors to take them. Lamb. 133,134. 


$2. 17. But it is ſaid, That a conſtable hath no power to : 
arreſt a man for an affray done out of his own view, without 1 
a warrant from a juſtice of peace, unleſs a felony were done Summary 92; 
or likely to be done; for it is the proper buſineſs of a eonſtg- 130. 
ble to preſerve the peace, not to puniſh the breach of it; nor 
does it follow from his having power to compel thoſe to find 
ſureties who break the peace in his preſence, that he has the 
lane power over thoſe who break it in his abſence, inaſmuch 
as in ſuch caſe it is moſt proper to be done by thoſe who may 
examine the whole circumſtances of the matter upon oath; 
which a conſtable cannot do; yet it is ſaid, That ne may 
carry thoſe before a juſtice of peace, who were arreſted by mb. . * 
3 were preſent at an affray, and delivered by them into Dat. c. 3, 

is hands, | 


$7.18. As to the fourth point, vis. In what manner an gomhmary 136. 
affray may be ſupprefled by a juſtice of peace; there is no Dalt. c 8. 
doubt, but that he may and muſt do all ſuch things to that _ — Ne 6, 
Purpoſe, which a private man or conſtable are either enabled, 14 H. 8. 7, 
or required by the law to do. But it is faid, That he cannot NI or 468. 
without a warrant authorize the arreſt of any pefſon for an 
airay out of his view; yet it ſeems cleat, that in ſuch caſe he 
may make his warrant to bring the offender before him, in 
ordet to compel him to find ſureties for the peace, 


deal. 19. Alſo it ſeems, That a juſtice of peace has a 
&'cater power over one who has dangerouſly wounded another * 38 2 
nan affray, than either a private perſon or a conſtable; for 
| mere 
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22 Aff. 56. 
5 Mod. $4. 


Summary 36. 
Dalt. c. 8. 


Papham 153+ 


Alen ,96 


Popham 183. 
3 Init. 158. 


I Sid, 136, 
1 Keb. 694. 


Moor 563. | 
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there does not ſeem to be any good authority, that theſe haw 
any power at all to take ſureties of ſuch an offender j but it 
ſeems certain, That a juſtice of the peace has a diſcretio 
power either to commit him, or to bail him, till the year and 
day be paſt z but it js ſaid, that he ought to be yery cautious 
how he takes bail, if the wound be dangerous; for that if 
the party die, and the offender appear not, he is in danger of 
being ſeverely fined, if he ſhall appear upon the whole cir. 
cumſtances of the caſe to have been too favourable, 


Se. 20. As to the fifth point, viz, In what manner thy 
ſeveral kinds of affrays are to be puniſhed ; it ſufficiently ap. 
pears from the foregoing part of this chapter, how ſuch affrays 
as are accompanied with force and arms, are to be dealt with 
upon the ſtatute of Northampton; and therefore I ſhall only 
examine in this place, what penalties other affays are liable 
unto. | 


As to which it is ta be obſerved, That all affrays in general, 
are puniſhed by fine and —— the meaſure of which 
is to be regulated by the diſcretion of the judges according to 
the circumſtances of the caſe, which very much vary the nature 
of this crime, and in ſome caſes make it ſo inconſiderable i 
ſcarce to deſerve to he taken notice of z and in others make 
it an offence of a very heinous nature, | 


As in the following inſtances: Firſt, In reſpect of the 
dangerous tendency thereof, Secondly, In reſpect of the per- 
ſons againſt whom it is committed. Thirdly, In reſpect ot 
the place wherein it happens. 


ect. 21. And, Firſt, An affray may receive an aggravi- 
tion from the dangerous tendency thereof, as where perlois 
coolly and deliberately engage in a due], which cannot but be 
attended with the apparent danger of murder, and is not only an 
open defiance of the law, but carries with it a direct contemy! 
of the juſtice of the nation, as putting men under a neceſlity of 
rizhting themſelves; upon which conſiderations, perſons coß- 
victed of barely ſending a challenge, have been adjudged to pa 
a fine of one hundred pounds, and to be impriſoned for on 
month without bail, and alſo to make a publick acknowledge- 


ment of their offense, and to be bound to their good bebe. 


viour. . 


Sect. 22. Secondly, An affray may receive another 2882. 
vation from the perſons againſt whom it is committed 25 where 
the officers of juſtice.are violently diſturbed in the due m_ 
tion of their office, as by the reſcous of a perſon legally arreſte by 
or the bare attempt to make ſuch a reſcous z for all the mu” 
ſters of the law, are under its more immediate protection» 


See. 23. Thirely, An affray may receive a farther * 
vation from the place wherein jt is committed, and __ | 
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telpelt all affrays in the king's court are fo ſeverely puniſhed, ,, Co. 201. 
as hath been ſhewn already in chapter 21, and upon the ſame 1 Keb. 290,491, 
account alſo, all affrays in a church, or church-yard, have 1 Mod. 186, 
heen always eſteemed wy heinous offences, as being very 
great indignities to the Divine Majeſty, to whoſe worſhip 
and ſervice ſuch places are immediately dedicated. . And upon 
this conſideration, all irreverent behaviour in theſe places hath 
been eſteemed ſo criminal by the makers of our Jaws, that the 
have not only ſeverely puniſhed ſuch diſturbances in them whic 
are puniſhable wherever they happen, as all actual affrays, 
c. but alſo ſuch, which if they happen elſewhere, are not . 
puniſhable at all; as bare quarrelſome words, and even ſuen 
which would be commendable if done in another place; as _ 
arreſts by virtue of legal proceſs. | E 


But, for the better underſtanding hereof, I ſhall conſider | Ed. 
the ſeveral ſtatutes made for this purpoſe. | 


$:4. 24. And firſt, it is enacted by 5 & 6Edw. 6. c. 4. 
That if any perſon whatſoever, ſhall by words only quaf- 
« re], chide, or brawl, in any ehurch or church-yard, that 
« then it ſhall be lawful unto the ordinary of the place where 
« the ſame offence ſhall be done, and proved by two lawful 
« witneſſes, to ſuſpend every perſon ſo offending ; that is to 
4 ſay, if he be a layman, ab ingre{ſu eceleſiæ, and if he be a 
« clerk, from the miniſtration of his office, for ſo long time 
« 25 the ſame ordinary ſhall by his diſctetion think meet and 
« convenient, according to the fault.“ e 


Se. 25. And it is further enacted by the faid flatute, 
That if any perſon ſhall ſtiite of lay any violent hands upon 
* any other, either in any church or church-yard ; that then 
% 10% fatto, every perſon ſo offending ſhall be deemed excoms 
* municate, and be excluded from the fellowſhip and com- 
* pany of Chriſt's congregation,” | 


des. 26. And it is alſo further enacted by the ſaid ſtatute, 
* That if any perſon ſhall maliciouſly ſtrike any perſon with 
Hany weapon in any church or church-yard, or ſhall draw 
* ny weapon in any church or church- yard, to the intent to 
% ftrike another with the ſame weapon that then every per- 
** fon ſo offending, and thereof being convicted by verdict of 
twelve men, or by his own confeſſion, or by two lawful 
witneſſes, before the juſtices of aſſize, juſtices of oyer and 
** termirier, or juſtices of peace in their ſeſſions, by force of 
* this act, ſhall be adjudged 1 by the ſame juſtices before whom 
uch perſon ſhall be convicted, to have one of his ears cut 
off, &c. and beſides that every ſuch to be, and ſtand 10% 
" fats excommunicated, as aforeſaid,” | 


5 _ $24. 27. And in the expoſition hereof it hath been holden + 
. Firſt, That notwithſtanding the words of the ſtatute be expreſ. 
x Ven. 146. fed; That he who ſmites another in the church, c. ſhall, ; 
Lit. 149. Jacto; be deemed excommunicate ; yet there ought either to be 
8 10 à precedent conviction at law, which muſt be tranſmitted to 
x Burr. 240, the ordinary, or elſe the excommunication muſt be declated in 
2 La. Ray. 850. the ſpiritual court upon 4 proper proof of the offence there; 
— od. 65, for it is implied in ever penal law, that no one ſhall incur the 
tVentris 146. penalty thefeof; till he be found guilt upon a lawful trial; alſo 
— oy H. 179. it muſt be intended in the confirudicn of this ſtatute, that 
R. Prohib, 1g. the excommunication ought to appear judicially, for otherwiſe 
there could be no abſolutisn. (1) 
c. Jac. 36. Geli. 28. | Secondly, That he who ſtrikes another in 4 
C. Car. 46. church, &c. can no way excuſe himſelf, by ſhewing that the 
Noy 171 other aſſaulted hlin. 


+ Sand. 13, Set. 29. Thirdly, That church-wardens, or perhaps pti: 
214 vate perſons, who whip boys for playing in the church, ,or pull 
* 7 off the hats of thoſe who obſtinately refuſe to take them of 
281. 16%, themſelves, or gently lay their hands on thoſe who diſturb the 
| performance of any part of divine ſervice, and turn them out of 
the church, are not within the meaning of the ſtatute, 


Tuts act contains three diſtin cliufes levelled againſt three diſtinct offences in churches atd 
church yards. Firſt, Qyarrelling, chiding, or brawllog by words only; Secondly, Smiting or lay- 
ing violent handss Thirdly, Striking with a Weapon; or drawing one with intent to firike; The 
eccleſiaſtical court is not prohibited from proceeding upon the two firſt clauſes ; but upon the thir! 
clauſe there muſt be a previous conviction tranſmitted to the ordinary, &c. If they proceed for 
damages on either clauſe, they ſhall be prohibited, The proceedings of the eccleſiaſtical court and 
the king's bench being diver intuitu, the one to puniſh, and the other to amendt 1 Burr. 143. 
Vide 11 Mod. 200. Cathedral churches and chyrch yards, which belong to themy ure within this 
ftatute, 1 Leon. 248. | 


8: 80. Alſo it is enacted by 1 Mary, feff. 2. c 3 
« Thar if any perſon or perſons, of their own power and au- 
« thority, ſhall willingly and of purpoſe by open and over! 
« word, fact, act, or deed, maliciouſly or contemptuouſly mo- 
« leſt, let, diſturb, vex or trouble, or by any other unlawful 
% ways and means, diſquiet; or miſuſe, any preachet who 
<« ſhall be licenſed, allowed, or authorized to preach by th: 
« Queen's highneſs, or by any archbiſhop, or biſhop of ths 
„realm, of by any other lawful ordinary, or by any of tit 
« univerſities of Oxford and Cambridge, or otherwiſe lawful; 
authorized or charged, by reaſon of his or their eure; bene. 
0 fice, or other ſpiritual promotion or charge, in any of bie, 
« or their open ſermon, &c4 or if any perſon or perſons ſhe! 
% malicicuſly, willingly, or of, purpoſe; moleſt, let, diſtut, 
* vex, diſquiet, or otherwiſe trouble any parſon, vicar, pa 
& riſh-prieſt, or curate, or any lawful prieſt, preparing, . 
&© ing, doing, ſinging, miniſtring or celebrating the mals, c 
©« other ſuch divine ſervice, ſacraments, or ſacratnentals, * 


de was moſt commonly trequented and uſed in the laſt * 
| b the 


69.63. OL AFPFRAY 9, 


the reign of the late ſovereign Jord king Henry the Eighth, Be 
u or that at any time hereafter ſhould be allowed, ſet forth, — ig-ous 
« or authvrized by the queen's majeſty ; or if any petſon or 

« perſons ſhall unlawfullyz contemptuouſlyz or malicjoully,- of 

« their own power or authority, pull down, deface, ſpoil, of 

« otherwiſe break any altar or altars, or any crucifix, or 

« croſs, in any church, chapel, vr church-yard yz every ſuch 

« offender and offenders, his or their aiders,” procurets of 

« abettors, may be apprehended by any conſtable, or church= 

« warden of the place where ſuch offence ſhall be committed, 

« or by any other officer or perſon then being preſent at the 

« time of the ſaid offence z and being ſo apprehended ſhall be 

« brought before ſome juſtice of peace by whom they ſhall be 

« committed forthwith, and within Tix days the matter ſhall 

« be examined by the ſame, together with ſome other juſtices z 

i« 4nd on proof by two witneſſes, or confeſſion, the offender 

« ſhall be committed for three months, and alſo till the next 

« quarter ſeſſions, wherez if they repeat, they ſhall be diſ- 

« charged upon giving fureties for their good behaviour for a 

year, and if they do not repent they ſhall be committed till 

« they do.“ | 


[ 

5:2. 31. It hath been reſolved, That the diſturbance of a þ Joi * * 
miniſter in ſaying the preſent commdn prayer js within this , pug, 31 
ſtatute z for the expreſs mention of ſuch divine ſervice, as ſhould | 
afterwards be authorized by queen Mary, doth implicitly in- 
clude ſuch alſo as ſhould be authorized by her ſuceeſſors; fot 


ſince the king never dies, a prerogative given generally to ones 
goes of courie to others. | 


$:7, 38. Alſo it is ehndted by 1 Will, and Mary, c. 18. 
. 10. * That if any perſon ſhall willingly and of purpole, Hiauthing 4 
* maliciouſly or cvntemptuouſly come into any cathedral or tongrega:1oh1 
* pariſh church; chapel, of other congregation permitted by 
* the ſaid act, and diſquiet or diſtutb the tarhez or miſuſe any 
* preacher or teacher, ſuch perſons, upon proof before ww 
e juſtice of peace; by two or more ſufficient witneſſes, ſhall 
find two ſureties to be bound by recognizance in the penal 
* ſum of fifty pounds, and on default of ſuch ſureties ſhall be 
* committed to priſon thefe to temain till the next general 
ot quarter ſeſſions; and upon conviction of the ſaid offence, 
© at the ſaid general or quarter ſeſſions, ſhall ſuffer the pain 
and penalty of twenty pounds.“ 
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CHAPTER THE SIXTY-FOURTH. 


Or FORCIBLE ENTRIES xx, 
, EET ALNERS. 


II ſeems that at the common law a man diſſeiſed of any 
hs mae. lands, or tenements, (if he could not prevail by fair means,) 
Dalt. c. 76. might lawfully regain the poſleflion thereof by force, unleſs he 
Crom. 70. were put to a neceſſity of bringing his action, by having neg. 

lected to re-enter in due time: And it ſeems certain, That 
Keitw. 92 even at this day, he who is wrongfully diſpoſſeſſed of his goods, 


OS 009 may juſtify the re-taking of them by force from the wrong- 


2. Jac. 236. A x 3 . . 
Sup.c.bo.f.23. doer, if he refuſe to re-deliver them; for the violence which 


cen. 4+ 5- happens through the reſiſtance of the wrongful poſſeſſor, being 


1 inft. . ta . . . 7 ; 
Hal. „ originally owing to his own fault, gives him no juſt cauſe of 


complaint, inaſmuch as he might have prevented it by doing 
as he ought, „ 


Sec. 2. But this indulgence of the common law, in ſuf- 
fering perſons to regain the lands, they were unlawtully de- 
prived of, having been found by experience to be very preju- 
dicial to the public peace, by giving an opportunity to power- 
ful men, under the pretence of feigned titles, forcibly to eject 
their weaker neighbours, and allo by force to retain their 
wrongful poſſeſſions; it was thought neceſſary by many ſevere 
laws to reſtrain all perſons from the uſe of ſuch violent me- 

thods of doing themſelves juſtice, 


Sect. 3. However, even at this day, in an action of for- 

* = 2 8 cible entry grounded on thoſe laws, if the defendant make 
F. N. B. 239. himſelf a title which is found for him, he ſhall be diſmiſſed 
B. Force, 5, 11, without any inquiry concerning the force. For howſoever be 
3 may be puniſhable at the king's ſuit, for doing what is pro- 
hibited by ſtatute, as a contemner of the laws, and diſturber 

of the peace, yet he ſhall not be liable to pay any damages ſor 

it to the plaintiff, whoſe injuſtice gave him the provocation it 


that manner to right himſelf. (1) 


(1) An inditment will lie at common law for a forcible entry, though generally brought on the 
acts of Parliament, 3 Burr. 1732. But it muſt ſhew upon the face of it ſufficient actual loc. 
3 Burr. 1702. Form of the indictment at common law, &c, vide Crown Circuit. 255. 


Se. 4. Since therefore offences of this nature are made 
ſuch, not by the common law, but by ſtatute; I ſhall for tic 
better underſtanding thereof, conſider the ſeveral ſtatutes '*- 
lating to this ſubject, # 


cb. 644 Or FORCIBLE ENTRIES, &c. 271 


Sen. 5. And firſt, I find it agreed, That by 2 Edw. 3. 

which is commonly called the ſtatute of Northampton; if there 

be any uſe made of arms to ſtrike a terror into the perſons 

upon whom a forcible entry is made, any juſtice of peace or .,,Q 161. 
other officer, who is within the purview of that ſtatute, may Crom. 163. 
both ſeize the arms for the king's»uſe,' and alſo impriſon the Dalt. 6. oo. 
offenders, but not reſtore the party injured to his poſſeſſion; 

but the ſaid ſtatute having been fully ſet forth in the foregoing 

chapter, I ſhall proceed to thoſe ſtatutes which more directly 

relate to this matter, . 


Sec. 6. And firſt Is is enacted by 5 Rich. 2. c. 7. in the 
following words, “ And alſo the king defendeth, That none 
« from henceforth make any entry into any lands and tene- 
« ments, but in caſe where entry is given by the law; and 
« in ſuch caſe not with ſtrong hand, nor with multitude of 
« people, but only in peaceable and eaſy manner. And if 
« any man from henceforth do to the contrary, and thereof 
« he duly convict, he ſhall be puniſhed by impriſonment of 
« his body, and thereof ranſomed at the king's will.” | 


$:2. 7. But this ſtatute being found by experience not 
ſufficiently to have provided againſt the miſchief intended tb 
be redreffed by it, inaſmuch as it gave no ſpeedy remedy to the 
party injured, againſt the wrong-doer, but left him to the 
common courſe of proceeding by way of indictment or action 
and made no proviſion at all againſt forcible detainers, it was, 
8 neceſſary to ſupply theſe defects by other additional 
aws. 


And to this purpoſe it was ſurther enacted by 15 Rich. 2. 
e. 2. * That the ſaid ſtatute and all others made againſt for- 
* cible entries, &e. ſhall be fully executed; and farther, That 
©* at all times that ſuch forcible entries ſhall be made, and 
complaint thereof cometh to the juſtices of peace, or to any 
Hof them, that the ſame juſtices or juſtice take ſufficient 
* power of the county, and go to the place where the force 
* 1s made; and if they find any that hold ſuch place for- 
* cibly, after ſuch entry made, they ſhall be taken and put 
* in the next gaol, there to abide convict by the record of 
* the ſame juſtices or juſtice, until they have made fine and 
© ranſom to the king. And that all the people of the county, 
- as well the ſheriff as others, ſhall be attendant upon the ſame 
* Juſtices, to go and aſſiſt the ſame juſtices to arreſt ſuch 
* offenders, upon pain of impriſonment, and to make fine to 
the king: and in the ſame manner it ſhall be done of them 


© that make ſuch forcible entries in beneſices or offices of holy 
* church,” 


Se. 8. In the expoſition of this ſtatute it hath been hold. e 
e, That one juſtice of peace may make a-record Of THCl 8 Thane. © as. 
h Tn > 88 forcible 
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(a) B. R. Hill 
1708. 

Salkeld 383. 
Kellw. 41. 8. 
Crom. 195,196. 
Dalt. c. 22. 
Moore 848. 


Salkeld 353. 

2 L. Ray. 16 14. 
2 Strange 794. 
Bar K. B. 30, 
33, 39 

Seſi. Caf. 22g. 


_ * cauſe, the ſaid ſtatute to be duly executed, and that at ths 


forcible holding, and that ſuch record is not traverſable, be. 


Juſtices in the execution of the ſaid ſtatutes z it was farther 


or other poſſeſſions, or them hold forcibly, after complaint 


„made, to the juſtices of the peace, or to one of them, dy 


Or FORCIBLE ENTRIES Rl. . 


cauſe the juſtice of peace in making thereof, acts not as ; 
miniſter but as a judge. Alſo it hath OK been ſolemn. 
ly reſolved in colonel Leighton's caſe, That the ſame juſtice 
may aſſeſs the fine for this offence, either before the tithe of 
conviction, or after; but it is ſaid, That ſuch juſtice of peace 
hath no power to commit the offender to gaol, unleſs he do it 
immediately upon the fact, or unleſs the offender ſhall after. 
wards refule to find ſuteties for his good behaviour. Alb it 
was holden'by the court in Leighton's caſe abovementioned, 
That if a perſon, againſt whom a complaint ſhall be made 
as having been guilty. of a forcible entry, ſhall either tra. 
verſe the entry or the force, or plead that he has been three 
years in poſleſſion, the juſtice may ſummon a jury for the 
trial of ſuch traverſe, for it is impoſſible to determine it upon 
view; and if the juſtice have nv power to try it, it would be 
ealy for any one to clude the ſtature by the tender of ſuch a 
traverſe, and therefore by a neceſſary conſtruction, the juſtice 
muſt needs have this power as incidental to what is expreſly 
given him, 


Sect. 9. But this ſtatute being likewiſe very defeQive in 
many teſpects, as in not giving any 1emedy againſt thoſe who 
were guilty of a forcible detainer after a peaceful entry; 
nor even againſt thoſe who were guilty of both a forcible 
entry and a forcible detainer, if they were removed before 
the coming of a juſtice of peace; and in not giving the 
juitices of the peace any power to reſtore the party in- 
jured by ſuch force to his poſſeſſion ; and alſo in not hxing 
any pain on the ſheriff for not obeying the precepts of the 


enacted by 8 Hen. 6. c. 9. That from henceforth where 
any doth make any forcible entry in lands and tenements, 


<< thereof made within the ſame county where ſuch entry is 


te the patty grieved, that the juſtices or juſtice ſo warned, 
„ within a convenient time, ſhall cauſe, or one of them {hall 


<« coſts of the paity ſo grieved.“ 


$24.10. And it is farther enacted by the ſaid ſtatute, 
& "That though fuch perſons making ſuch entries be preſent, 
© or elſe departed before the coming of the ſald juſtices oc 
« juſtice, notwithſtanding the ſame juſtices or juſtice in ſome 
& good town next to the tenements ſo entered, or in ſome 
% other convenient place according to their diſcretion, ſhall 
© have, and either of them ſhall have, authority and power 
% toenqui:e by the people of the ſame county, as well 


© them that make ſuch forcible entries in lands and tene- 
1 * ments; 


pla 
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« ments, as of them which the ſame hold with force. And 
« if it be found before any of them, that any doth contrary 
© to this ſtatute, then the ſaid juſtices, or juſtice ſhall cauſe 
« to reſeize the lands and tenements ſo entered or holden as 
« afore, and ſhall put the party ſo put out, in full poſſeſſion 
« of the ſame lands and tenements, ſo entered or holden as 


(6 before.” | 


Sell. 11. And it is farther enacted by the ſaid ſtatutes 
« That when the ſaid juſtices or juſtice make ſuch enquiries 
« as befare, they ſhall make, ar one of them ſhall make, their 
« warrants and preCepts to be directed to the ſheriff of the 
« fzme county, commanding him of the king's behalf, to 
« cauſe to come before them, and every of 1 „* 
« and different perſons, dwelling next about the fads fo en- 
« tered as before, to enquire of ſuch entries, whereof every 
„ man which ſhall be impanelled to enquire in this behalt, 
ſhall have land or tenement of the yearly value of forty ſhil- 
« lings by the year, at the leaſt, above reprizes, and that the 
« ſheriff return iſſues upon every of them at the day of the 
« fiſt precept returnable, twenty ſhillings, and at the ſecond 
« day forty ſhillings, and at the third time an hundred ſhil- 
„e lings, and at every day after the double, And if any ſhe- 
« riff or bailiff within a franchiſe having return of the king's 
4 writ, be lack, and make not execution duly of the faid 
« prgcepts to him directed to make ſuch enquiries, that hg 
« ſhall forfeit to the king twenty pounds for every default, 
&« and moreover ſhall make fine and ranſom to the king. And 
« that as well the juſtices or juſtice aforeſaid, as the juſtices 
« of aſſizes ſhall have power ta hear and determine ſuch de- 
4 faults of the ſaid ſheriffs and bailiffs, at the ſuit of the king, 
Hor of the party grieved, Sc.“ 


Sell, 12, And it is farther enacted by the faid ſtatutes 
That mayors, juſtices or juſtice of peace, ſheriffs and bai- 
& liffs or cities, towns and boroughs having franchiſe, have 
in the ſaid cities, towns and boroughs, like power to re- 
„ more ſuch entries, and in othet articles aforeſaid, 1ifin 
within the ſame, as the juſtices of peace, and ſheriffs in 
® caunties and councries aforeſaid have.“ 


dect. 12, But it is provided by the ſaid ſtatute, * "That 
they who keep their poſleflions with force in any lands and 
tegements, whereof they ax their anceſtors, or they whoſe 
* eltate they have in ſuch lands and tenements, have continu- 
* ed their poſſeſſions in the ſame by three years or more, be 
not endamaged by force of this ſtatute.” 


Heck. 14. And the ſaid proviſo was farther enforced and ex- 
plained by 31 Elz. e. 11. by which it is declared and enacted, 
T3 | © That 


Crom. 161,166, 


Yelr. 81. 


Con. 1 Leon. 


327. 


Lamb. 155, 
Crom. 71, 
Dait. c. 77. 
Savil 68. 
Farres, 123. 


Latch. 192. 


Joe (o. Lit. 61. verge, is not within this ſtatute, becauſe he is not within the 


- their diſcretion award a reſtitution of poſſeſſion to. ſuch leſſee 


« by force, or holden from them by force.” 


Or FORCIBLE ENTRIES Bk. 


«© That no reſtitution upon any indictment of forcible entry, 
& or holding with force, be made to any perſon, if the perſon 
& ſo indicted, hath had the occupation, or been in quiet poſ. 
e ſeſſion, for the ſpace of three whole years together, next he. 
cc fore the day of ſuch indictment ſo found, and his eſtate there. 
£ in not ended; which the party indicted may alledge for ſtay 
ce of reſtitution, and reſtitution to ſtay till that be tried, if the 
ce other will deny or traverſe the ſame. And if the ſame alle. 
<« pation be tried againſt the ſame perſon ſoindicted, he is to pay 
«. ſuch coſts and damages to the other party, as ſhall be afle(. 
« ſed by the judges or juſtices before whom the ſame ſhall be 
<« tried ; the ſame coſts and damages to beggcovered and levied, 
te as is uſual for coſts and damages contained in judgments 
«© upon ger actions,” | 


Sec. 15. In the conſtruction of theſe ſtatutes it was holden, 
That if a lefſee for years, or copyholder were ouſted, and the 
lefſor, or lord, diſciſed, and ſuch ouſter as well as diſſeiſin were 
found in an indictment of forcible * the court might in 


or copyholder, which was by neceſſary conſequence a reſeiſin 
of the freehold alſo, whether the leflor or lord had defired or 
oppoled it. But it was a great queſtion, Whether a leſſee for 
years, or a copyholder, being ouſted by the leſſor or lord, could 
have a reſtitution of their poſſeſſion within the equity of 8 Hen, 
6. the words whereof as to this purpoſe are, & that the Juſtice 
ſhall re-ſeiſe the lands &c.” by which it ſeems to be implied. 
That the party mult be ouſted of ſuch an eſtate therein, where- 
of he may be ſaid to be ſeiſed, which muſt be a freehold at 
< 2.4 n e 


Sect. 16. But to remove this doubt, it is enacted by 21 
Jac. 1. c. 15. That ſuch judges, juſtices, or juſtice of the 
peace, as by reaſon of any act or acts of parliament then 
&« in force, were authorized and enabled upon enquiry, to give 
« reſtitution of poſſeſſion unto tenants of any eſtate of free. 
« hold, of their lands or tenements, which ſhall be entered 
© upon with force, or from them withholden by force, 
& ſhall by reaſon of that act, have the like, and the ſame 
« authority and ability from thenceforth ' (upon indict- 
« ment of ſuch forcible entries, or forcible withbold- 
ing before them duly found) to give like ,xeſtitution of 
e poſſeſſion unto tenants for term of years, tenants Þy 
« copy of court-roll, guardians by knights-ſervice, tenants 
by elegit, ſtatute-merchant and ſtaple, of lands or tene- 
„ments, by them ſo holden, which ſhall be entered upon 


Se. 17. But it hath been holden, That a tenant by the 


expieſs words; fed quære, for ſince ſuch perſon hah no other 
„ 3 evidence 


ſuch like purpoſe, without doing any act, which either 


Ch. El.. p DETAINERS, 


evidence of his title; but by the copy of court - roll, he 
ſeems at leaſt to be within the meaning, if not within the 
words of the ſtatute; however it ſeems clear, That if a leſſor 
eject his leſſee for years, and afterwards be forcibly put out of 
poſſeſſion again by ſuch leſſee, he hath no remedy for a reſtitu- 
tion by force, of any of the, above-mentioned ſtatutes, for he vid: Salk. 587. 


cannot have it by 8 Hen. 6. becauſe he always continued ſeiſed Crom. 71. 166, 


of the freehold, and clearly he is not within 21 Jac. 1. c. 15. Dalt. c. 77. : 


$27. 18. However there ſeems to be no doubt, but that Lamb. 55. 


a juſtice of peace, &c, may, in either of the ſaid caſes, re- Crome 71. 


| mi lt. e. 
move the force, arid commit the offender, &c, . Ke 


$:2. 19. Having thus ſet forth the ſeveral þ tutes re- 
lating to this ſubject, together with the miſchiefs h occa- Strange 443. 
ſioned them, and the ſeveral defects of each of them, I ſhall, 294. 
for the better underſtanding of them all in general, proceed to LA. R. 28467 
examine the following particulars. Firſt, What ſhall be eſ- 
teemed an entry within theſe ſtatutes. Secondly, What entry 
is to be adjudged forcible. Thirdly, What detainer, Fourth- 
ly, In reſpe& of what kind of poſſeſſions one may be guilty of 
luch forcible entry or detainer. Fifthly, What perſons may 
be guilty thereof. Sixthly, What ought to be the form of 3 
record prounded upon theſe ſtatutes. Seventhly, Of what 
kind of poſſeſſions a reſtitution is to be awarded. Eighthly, 
To whom ſuch reſtitution ought to be made. Ninthly, By 
whom, and in what manner, it is to be awarded and given. 
Tenthly, In what caſes it may be barred by the continuance of 
a poſſeſſion for three years. Eleventhly, For what other 
cauſes it may be ſtayed. Twelfthly, How it may be ſuper- 


ſed before it is executed. Laſtly, How it may be ſet aſide af- 
ter it is executed, 5 


wr 


Sec. 20. As to the firſt point, viz. What ſhall be eſteem. 
ed an entry within theſe ſtatutes. It ſeems certain, That if 
one who pretends a title to lands, barely go over them, 
either with, or without a great number of attendants, armed ä 
or unarmed, in his way to the church, or market, or for Palt. c. 77, 


expreſly or impliedly amounts to a claim of ſuch. lands, he 


cannot be ſaid to make an entry thereinto within the mean- 
ing of theſe ſtatutes. * | 


Leck. 21. Yet in ſuch caſe, if he makes an actual claim 
with any circumſtances, of force or terror, he ſeems to In 2 | 
guilty of a forcible eniry within x & 15 Rich, 2. whether Con c. C, 486, 
tis adverſary actually quit his pofleffion or not. 2 om. Dig. 363. 
$2. 22. Alſo all thoſe who acccompany. a« man when he 
makes a forcible entry, ſhall be adjudged to enter with him, Crom 69, 


within the intent of theſe laws, whechet they actually came up- P-: © 77 . 
en che lands, or nor. * , 7 P. B. 2. c. 29. f. 4. 
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6 Sc. 23. Sa alſo ſhall thoſe who having an eſtate in land 
Palt. c. 77. by a defealible tiile, continue with force in the poſſeſſion there. 


Co, Lit. 256, of, after a claim made dy ane who had a right of Entry 


thereto. 


Sect, 24. But he who barely agrees to a forcible entry made 

—_—_— „do his uſe, without his knowledge or privity, ſhall not be ad. 

2H. 7.35, judged to make an entry within theſe ſtatutes, becauſe he ng 
way concurred in, or promoted the force. | 


| Sef. 28. As to the ſecond point, viz, What entry is ta 
Lamb. 140, Kc. ho adjudged forcible, ic ſeems clear, that it ought to be accom. 
Dalu c. 755 panigd with ſome circumſtances of actual violence or terror ; 


> Aer and therefore that an entry which hath no scher force had 


1 


x id. 10 ſuch as lied by the law, in eyery treſpals Whaiſue ver, i 
Tv 9% yo: wichiFtheſe ſtatu.es, | 


And therefore for the better underſtanding hereof, I ſhall 

conſider ; Firſt, In reſpect of what acts of violence an entry 

may be adjudged forcible, Secondly, In reſpect of what cii- 
cumitances of terror, | 


Sec. 26. As to the firſt of theſe particulars, It ſeems ta 

be agreed, That an entry may be ſaid to he forcible, not 

only in reſpec} of a violence actually done to the perſon 

of a man, as hy beating him if he refuſe to relinquiſh his 

poſleſſion, but alſo in reſpect of apy other kind of violence in 

bum, 116, 138, the manner of the entry, as by breaking open the doors of a 
> _ houſe, whether any perſan be in it at the ſame time or not, 
722.” eſpecially if it be a dwelling-houſe, and perhaps alſo by any a 
of outrage after the entry, as by carrying away the party's goods, 

go AM. co. Ec, which being found in an aſſiſe of novel difleifm, will male 
7 oa 2 the defendant a diſſeiſor with force, and ſubject him to fine 
Toy 352 #3 and imprifonment, And according to fome opinions, an en- 
Crom. 70, tiy may be ſaid to be forcible from the bare drawing up of a 
laich, or pulling back the bolt of a door; but ſurely ſuch in- 
conſiderable circumſtances as theſe, which commonly pals be- 
tween neighbour and neighbour, withvuut any offence - at al, 
can never bring a man within the meaning of theſe ſtatutes, 
which ſpeak of entries with ſtrong hand, or multitude of peo- 
ple; and it hath been holden, That an entry into a houle 
through a window, ar by opening a door with a key, is not 
forcible. And jt is ſaid, Ma. if one find a man out of his 
houte, and fo-cibly withhold him from returning to it, a0d 
ſend perſons to take peaceable poſſeſſion thereof, in the party's 
abſence, yet he is not guilty of a fortible entry, inalmuch, 
as he did no violence to the houſe, but only to the perſon of 
the other. But pethaps this opinion may juſtly be queſtioned, 
becauſe though the force be not actually done upon the land, 
nor in the very act of the entry, yet ſince it is uſed with 
an immediate intent to make ſuch en ry, and is the wy 

cau 


Moor, 656. 
Lamb. 143 


— any ew. 82 —— 1 


S . . . 2 
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-2uſe it met with no oppoſition, ſurely it cannot be ſaid, 
tat the entry is without force, which whether it be upon, 
or off the land, ſeems equally within the ſtatute, - 


Sal. 27. As to the ſecond particular, viz, In reſpect of 
what circumſtances of terer an entry may be adjudged 
forcible ; it is to be obſerved, That wherever a man either by 
his behaviqur or ſpeech, at the time of his entry, gives thoſe who g my 128. 
are in poſſeſſion of the tenements which he claims, juſt cauſe Lamb. 142, Ke. 
to fear, that he will do them ſame bodily hurt, if they will not Polt. c. 77. 
give way to him, his entry is eſteemed forcible, whether. be GM ox 
cauſe ſuch a terror, by carrying with him ſuch an unuſual num- Crom. 69. 

ber of ſervants, or by arming himſelf in ſuch a manner as plaialy 

intimates a deſign to back his pretenſions by _ or by / 

actually threatening to kill, maim, or beat th o ſhall 

continue in poſſeſſion, or by giving out ſuch ſpeeches as plainly the bock 
imply a purpoſe of uſing force againſt thoſe who ſhall make any above cit 
reſiſtance, as if one (ay that he will keep his poſſeſſion in 

ſpite of all men, Oe. 


dal. 28. But it ſeemeth that no entry ſhall be judged B. Durefs, 12, 
forcible, from any threatening to ſpoil another's goods, or to 115g. 283. 
deſtroy his cattle, or ta da him any other ſuch like damage Dalt. c. 77. 


which is not perſonal. 


$22. 29. However it is clear, That it may be committed Lamb. 143. 
by a ſingle perſon, as well as by twenty, 


' $4. 30, As to the third point, viz. What detainer is to 8. 
be adjudged forcible, it — certain, That the ſaing cir- — 
cumitances of violence or terror, which will make an entr 

forcible, will make a detainer forcible alſo; from whence it 

ſcems to follow, That whoever keeps in his houſe an un- 1 

uſual number of people, or unuſual weapons, or threatens to Crom. — 
do ſome bodily hurt to the former »oſleſſar, if he dare return, Summary 139. 
{hall be adjudged guilty of a forcible detainer, though no at- 3 Li 
tempt be made to re- enter; and it hath been aid, That he alſo © * 
ſhall come under the like conſtruction, who places men at a 

liſtance from the houſe, in order to aſſault any onc who ſhall 

ittempt to make an entry into it; and that he alſo is in like 

manner guilty who ſhuts his doors againſt a juſtice of peace 

coming to view the force, and obſtinately refuſes to let him 

tome in: But it is ſaid, That a man ought not to be adjudged 

guilty of this ottence; for barely refuſing to ga out of a houſe, 

ud continuing therein in deſpight of another. / 


$2.31, As to the fourth point, viz. In reſpect of what 

Lind of poſſeſſions one may be guilty of a forcible entry or | 

"ner within thoſe ſtatutes, it ſeems clear, That one may (2) 1 Sid. tot. 

"ome within the danger thereof by a force done to ccclefiaſti- ? 2 * 

= pollefſions, as (a) churches, (b) vicaridge-houſes, Oc. as 69 C. 3 

much as if the ſame were done to any temporal inheritance; 
alto 


' 
{ 
1 
d 
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; 
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alſo it hath been holden for a general rule, That one may be 
indicted for a forcible entry into any ſuch incoporeal heredi. 
(C. Car. 201. tament, for which a (c) writ of entry will lie, either b 
(4) 20 H. 6. 11. ils" J 
22 H. 6. 33. the common law, as for (4) rent, or by ſtatute, as for (e) 
B. Force, ). tithes, &c. But 1 do not find any good authority, That 
6 "x oR ſuch an indictment will lie for a (%) common or (g) office, 
HY. Sar. 486. but it ſeems agreed, That an indictment of forcible detainer 
Dalt. c. 77- lies againſt any one, whether he be the tertenant or a ſtran- 
| 3 3 * ger, who ſhall forcibly diſturb the lawful () proprietor, inthe 
Lamb. 144. enjoyment of any of the above-mentioned poſſeſſions; as by 
Dalt. c. 77 violently reſiſting a lord in his diſtreſs for a rent, or by me- 
: nacing a commoner with bodily hurt, if he dare put in his 
1 Mod. 73. beaſts into the common, c. Yet it ſeems clear, That no one can 
2 Keb. 709 come 20 the danger of theſe ſtatutes by a violence offered 
to another in reſpect of a way, or ſuch like eaſement, which is 
no poſſeſſion. Alſo it ſeemeth, That a man cannot be con- 
victed upon view, by force of 15 Rich. 2. of a forcible 
de ainer of any ſuch tenement, wherein he cannot be ſaid 10 
have made a precedent forcible entry, becauſe that ſtatute 
gives the juſtices a juriſdiction of no other forcible detainer, 
but what follows a forcible entry. 


Vide Inf. ſ. 405 


/ Sea. 32. As to the fifth point, viz. Who may be guilty of 
a forcible entry or detainer within theſe ſtatutes ; it ſeems clear, 
That no one can come within the intention thereof by any 
force whatſoever done by him in entering into a tenement, 
whereof he himſelf had the ſole and lawful poſſeſſion, both 
at and before the time of ſuch entry ; as by breaking open 
Moor. 786, the door of his own dwelling-houſe, or of a caſtle, which is his 
ay way = own inheritance, but forcibly detained from him by one who 
| claims the bare cuſtody of it; or by forcibly entering into the 
land in the poſſeſſion of his own leſſee at will. Sed quere.} 


wy oh os ww woo cs * . 


— — 
1 


Sect. 33. But it ſeems clear, That a jointenant, or tenant 


| 0 

3 Ed. 4-9, 19. in common, may offend againſt the purport of theſe ſtatutes, y 

9 Narrow. either by forcibly ejecting, or forcibly holding out bis com- f 

9 Geo, 2. panion, for though the entry of ſuch a tenant be lawful ps : 

B. R. H. 174+ my & per tout, ſo that he cannot in any caſe be puniſhed in an 8 

action of treſpaſs at the common law, yet the lawfulneſs of his : 

entry no way excuſes the violence, or leſſens the injury 6 4 

Latch. 224. to his companion, and conſequently an indictment of forci ta 

Palmer 419 entry into a moicty of a manor, &c. is good. ec 

Se. 34. Alſo if a man have been in poſſeſſion of land for 01 

never ſo long a time; by a defeaſible title, and another who j 

ha.h a right of entry thereunto, make a claim, and yet ſuch No 

Co. Lit. 256, Wrongful poſſeſſor ſtill continue his occupation with force and gu 
257+ arms, he is puniſhable for a forcible entry and detainer againſt 

ans 3 61. the purport of theſe ſtatutes, becauſe all the eſtate where ti 

Dalt. c. 77 he was ſciſed before ſuch claim, was wholly defeated m be 
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and his continuance in poſſeſſion afterwards amounted in the 
judgment of law to a new entry. | | 


geg. 35. It is ſaid, That an infant or feme covert may be 
guilty within the intention of theſe ſtatutes, in reſpect of ſuch mand Lg 
a4ual violence as ſhall be done by them in perſon, but not Co. Th 
in reſpect of what ſhall be done by others at their command, 
becauſe all ſuch commands of theirs are void: Alfo it is ſaid, 
That a feme covert may be impriſoned for ſuch offence, but 1 Hale 21, 
that an infant ought not, becauſe he ſhall not be ſubject to B. Imp, 43, 45 
corporal puniſhment, by force of the general words of any ſta- | 
tute, wherein he Is not expreſly named, | * 


Sell. zb. As to the ſixth point, viz. What ought to be 
the ſorm of 1 grounded upon theſe ſtatutes, it hath been 
reſolved, Firſt, That it is ſufficient in the caption of ſuch an 
indictment, to ſay, that it was taken before A. B. & C. DO. 
Juſticiarits ad pacem Domini Regis conſervandam aſſignatis, with- . Ir. 5 
out ſhewing that they had authority to hear and determine fe- 
lonies and treſpaſſes; for the ſtatute enables all juſtices of 
peace, as ſuch, to take ſuch indictments. | 


$2, 3). Secondly, It hath alſo been reſolved, That the Patt. e. 51. 
tenement in which the force was committed, muſt. be de- 3 »% 
ſcribed with convenient certainty, for otherwiſe the defend- y 
ant will neither know the ſpecial charge to which he is to 
make his defence, neither will the juſtices or ſheriff know how 
to reſtore the injured party to his poſſeſſion; and from hence 
it follows, That an indictment of a forcible entry into a (@) (% nat. 4 
tenement (which may ſignify any thing whatſoe ver,) (%) where- 2 Roll. 46. 
in a man may have an eſtate of freehold, or into a houſe (c) 3 N. ab.. to. 
or tenement, or.into two cloſes of meadow (4) or paſture, or 4 Co. Lic. 6. 
into a rod (e) or half a rood of land, or into (/) certain (c) R. Abr. 30. 
lands belonging to ſuch a houſe, or into ſuch a houſe, with- 0. Jac — 
out ſhewing in what (g) town it lies, or into a (Y) tenement — 995. | 
with the appurtenances called Trupenny in D. is not good. (4 2 R. Abr. 3817. 
But it hath been reſolved, That an indictment for a forcible pip (4) 3 Budlt. 208 


i (i) domum manſionalem, ſive meſſuagium, Cc. is good, for theſe 7 ow 
xe words equipollent : Alſo that ſuch an indictment for an entry B. Pore. Ent. 23. 
mo 8) cloſe, called ſerjeant Hern's cloſe, &c. without ad- ; ty 
ling the number of acres, is good, for here is as much cer- (3) C. Jac. 633. 
tainty as is required in an ejectment. And it hath been adjudg- * CHOP 8 
ec, that ſuch indictment may be void as to ſuch part thereof (4) 3 . y 
only which is uncertain, and good for ſo much as is certain, 

ind therefore that an indictment for a forcible entry into a 2 Leon. 186. 
bouſe, and certain acres of land thereto belonging, may be 3 


Quathed as to the land, and ſtand good as to the houſe, 


. 


$f, 38. Thirdly, It hath been alſo reſolved, That an in- 8. „ Jac. 2. 
etment on 5 or 15 Rich. 2. needs not ſhew who had the 2 Keb. 495. 
freehold at the time of the force, becauſe thoſe ſtatutes ſeem 3 Pat. 74: 


. = equally 
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Ven. 23. 28. e _ , . . f 
3 925 A equally to puniſh all force of this kind, without any way te. 


11 Mod. 273. 


1 Ven. 89. 
2 Keb. 495. 
Salk. 260. 


Sayer 142, 225. 


Hetley 73. 
Latch 109, - 


2 Keb · 477,499 


Lut. 1548. 

x Keb. 191, 
C. Eliz. 7544 
Noy 131. 

2 Roll. 65. 


1 Sid, 182. 7 
Con. Yelv. 28. 


d Bulſt. 177. 
Show. 272. 


Con. 1 Ven. 306. 


3 Leon. 192. 
Allen 49. 


| Falmerz77,426. 
Con. 2 R. A. So. 
Cro. Jac. 214 


633» 939. 


2 R. Abr. 80. 


Velv. 165. 


Farres 123. | 


: 1 Ven. 3c 6, 


of ſhewing that ſuch farmer was ouſted, would have been n 


haih been reſolved, That ſuch an indictment, ſetting a 
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garding what eſtate the party had on whom it was made; yet 
it ſeems, That ſuch an indictment ought to ſhew that ſuch 
entry was made on the poſſeſſion of ſome perſon, who ha 
ſome eſtate in the tenements, either as a freeholder or leſſee 
for years, &c. for otherwiſe it doth not appear, that fuch en, 
try was made injurious to any otie. But it is ſaid, That an 
indictment an 8 Hen, 6. muſt ſhew, that the place wherein the 
farce was committed was the freehold of the party grieved at 
the time of ſuch force; and therefore, That it is not ſufici. 
ent to ſay that the defendant with ſtrong hand, c. entered 


into ſuch a houſe, exiſtens liberum tenementum FJ. &. Cc, with. 
out ſaying, adtunc exiſtens liberum tenementum F. S. for other. 


wiſe it may be intended, that it was his 4 at the time 
of the indictment only, and not at the time of the force; and 
according to the general opinion, an indictment on that ſtatute 
cannot warrant an award of reſtitution, unleſs it find, that the 
party was ſeiſed at the time. Yet it is ſaid, That the want of 
ſuch an expreſs finding may be ſupplied by ſuch words a; 
neceſſarily imply, that the party was ſeiſed at the time of the 
farce; as whete it is expreſly laid that the defendant diſſeiſed 
J. S. Cc. which is impoſſible, unleſs he had been ſeiſed of the 
reehold at the ſame time; and it hath been ſaid, That it is 
ſufficient in ſuch an indictment to ſay that the party was 
Paſſeſſionatus pro termino vite, without uſing the word ſeifitus 
&c. for the ſame propiiety of expreſſion is not required in in- 
dictments as pleadings ; /ed quære. Alſo it is ſaid, That if it 
do appear either in ſuch an expreſs or implicit manner, that 
the party injured had the freehold of the land at the time of 
the force, it is not neceſſary to ſhew farther what eſtate in 
particular he had therein, ar by what title he claims the ſame; 
for it is nqt the title, hut the poſſeſſion, which is in queſtion, 
And upon the like gfoynd it hath been adjudged, 'That an 
indictment on the ſaid ſtatute for entering on my farmer, and 
forcibly expelling him, and diſſeiſing me, is good, without 
ſhewing what eſtate ſuch farmer had; for it is ſufficient to 
ſhew that he had the poſſeſſion, and the injury complained of 
is the forcible diſſeiſin done to me, which, being the main 
point of the indictment, if it be ſufficiently ſet forth in ſub 
ſtance, the indiflment is good; yet in this very caſe the want 


incurable fault; becauſe his poſſeſſion being my poſſeſſion, un. me 
leſs he were ouſted, I could not be difſeifed, Alſo it bath da 
been holden, That as an indictment on 8 Hen. 6. muſt ſhev thy 
that the party who is put out of poſſeſſion was ſeiſed of a ffee- ef 
hold, in order to bring him within the purview of that ſtatute, Th 
ſo alſo an indictment on 21 Jac, 1. c. 15. muſt ſhew, Thu of 
the party injured was poſleſled of ſuch an eſtate, as will bring ant 
him within the proviſion of that act; and upon this ground i tha 

b 


cetera, 
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general, That the party was T or that he was poſſeſſed 1 Sid. 102. 
i 


certain term, without adding, that it was for years, is not — 73. 
2 for in the firſt caſe it may be intended, That he was poſ- Salk. 3 
ſelſed only by virtue of a leaſe at will; and in the ſecond, Pes 123. 
That he was poſſeſſed of a term for life; in neither of which 
caſes he is within the benefit of 21 Jac. 1. c. 1 5 Yet ic 
bath been ſaid, That the poſſeſſion of ſuch an eitate, as is 
within that ſtatute, is ſufficiently ſer forth in the reciting 
part of an indictment, as thus, quod cum F. S. was poſſeſled * Mod. 7 
tor a certain term of vears, and being ſo poſſeſſed, was by - 
ſtrong hand, &c. put out of poſleſfion, Ic. without any direct 
allegation of fuch a poſleſſion. 


$22. 30. Fobrthly, it hath been reſolved, That a repug- 
nancy in ſetting*forth the offence in an indictment upon any 
of theſe ſtatutes, is an incurable fault; and upon this foun- 
dation ic hath been adjudged, That an indictment on 8 Hen. 
6. ſetiing forth, that the defendants pacific? intraverunt, c. 55. 
& cum adtanc & ibidem vi & arms diſſeiſtverunt, or that J. S. Stow. 272. 
was ſeiſed and poſſeſſed, is void; and it hach alſo been ad- bw 108, 
judged, That an indictment on 21 Jac. 1. ſe:ting forth, That Koa 6 
the party injured was poſſeſſed of a term for years, or of a 1 Keb. 443, a8. 
copyhold eſtate, and that the defendants with ſtrong hand ouſt. 433» 27 
ed and diſleiſed him, is void, becauſe it is ablurd and con- 
tradictory to ſet forth a diſſeiſin of ſuch an eſtate whereof it is 
impoTble that any man can be diſſeiſed; alſo it hath been hol- 
den, That an indictment on 8 Hen. 6. ſetting forth a diſſeiſin 
of land, adtunc & adbuc exiſiens liberum tenementum . F. is 
void for its repugnancy, inaſmuch as it implies, "I hat 7. S. 
always continued in poſſeſſion, which, if it be true, makes it 48 
impoſſible that he could be diſſeiſed at all; but ſome have ſaid Sbow. 8 
that this ſeeming repugnancy may be reconciled, by intending 2 Balk. 121, 
that the difſeiſee might re-enter after the time of the diſſeiſin, . 40. 
and before the finding of the indictment; however it ſeems 
clear; That if the words adbuc extratenet be added, ſuch a re- 
pugnancy cannot be helped by any intendment; and that no reſ- 
lution can be awarded on ſuch an indictment, whether thoſe 
words adhuc extratenet be in it or not, becauſe the party grieved 
appears by the indictment itſelf to have had the freehold at the 
ume of the finding thereof. 


SQ. go. Fifthly, It hath been reſolved, «That an indict- 2 R. Abr. 3s. 
ment of a forcible detainer, without ſhewing that the deſen- 
vant made an entry into the ſame lands, is not good, becauſe 
the ſlatute doth not prohibit one who hath always been in poſ- 
lov, to maintain the ſame with force. And it ſeems clear, 
bat a conviction of a forcible detainer upon view, by force 
& 15 Rich, 2. cannot be good, unleſs it ſhew that the defend- pan, 19%, 96. 
A was alſo guilty of a forcible entry, for the words of 197. 
f t ſtatute are, . That at all times that ſuch forcible en- C. Jas. 19, 20. 
lries ate made, and complaint thereof cometh to the juſ- Err. 90g 
2 66 tices, 
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« tices, &c. that the ſame juſtices, &c. ſhall de &c. and it 
<« they find any that hold ſuch place forcibly, after ſuch entry 


* 


„ made, &c,” by which it is plain, That the juſtices have no 


B.R.Hill.1708. 


2 R. Abr. 80. 


Juriſdiction by force of this ſtatute, but where the entry, as well 
as detainer, was forcible; Yet in Leigton's caſe it was teſol. 
ved, That ſuch a forcible entry is ſufficiently ſet forth in the 
complaint recited in ſuch a conviction; and it is plain, That 
the ſtatute could not intend that the forcible entry ſhould be 
viewed, becauſe it is to precede the proceedings of the jufi. 
ces; but perhaps it is the better opinion, That an indictment 
upon 8 Hen. 6. ſetting forth an entry 1 detainer, 
without ſhewing whether the entry were forcible or peaceable, 
is good; for there is no medium between a fQgcible and peace. 
able entry; and an entry not alledged to haVe been forcible, 
ſhall be intended to have been peaceable, or if not ſo, jet 
it ſeems to be no way material, whether it ſhall be taken to 
have been forcible or peaceable, becauſe in either caſe it is 
equally within the ſtatute, the words whereof as to this purpoſe 
are, Where any doth make forcible entry in lands and tene- 
ments, or other poſſeſſions, or them hold forcibly ;” by 
which it appears, That a forcible detainer is a diſtin offence 
from that of a forcible entry, and no way depending on it; 
and my lord chief juſtice Holt ſeemed to be of this opinion in 
Leighton's caſe above-mentioned. However it ſeems to be 
certain, That if a bill both for a forcible entry and forcible de- 


2 Keb. 505. . 2 . 
Vide inf 5 59. tainer be preferred to a grand jury, and found zgnoramus as to 


B. 2. c. 25.1.2. the entry with force, and billa vera as to the detainer, it wil 


(a) Vide Rex 
v. Fieldhouſe, 
Cowper 325. 


Salk. 260. 

B. Force, 13. 
Lamb. 183. 
Dalt. c. 81. 
Summary 140. 
Hard. Ca. 174 
Savil 68. 
Strange. 474. 


not warrant an award of reſtitution, but is void, becauſe the 
grand jury cannot find a bill true for part, (a) and falſe for 
part, as a petit jury may, - 


| 77 

Sect. 41. Sixthly, It hath been reſolved, That no indict- 
ment can warrant an award of reſtitution, unleſs it find that 
the wrong- doer both oufled the party grieved, and alſq conti- 
nueth his poſſeſſion at the time of the finding of the indictment; 
for it is a repugnancy to award reſtitution of poſſeſſion to one 
who never was in poſſeſſion, and it is vain to award iꝶ to one 

who doth not appear to have loſt it. x * 


$2. 42. Seventhly, It hath been reſolved, that the time 
and place of the diſſeiſin are ſufficiently ſet forth in an in- 
dictment, alledging, That the defendant tali die intravit, C. 
& ipſum A. B. manu forti diſſeiſvit, without adding the words 
adtunc & ibidem; for inaſmuch as the entry and diſſeiſin ate 


C. Jac. 4, 151. both of them of the ſame nature, and the one of them naturally 


tends to cauſe the other, it is implied, that they both hep. 
pened at the ſame time; and the forcible entry being the 
principal offence within the purview of theſe ſtatutes, and 
the dilleiſin being only added to ſhew that the party grievedbath 


a right to a reſtitution, as to which the day of the diſleiſin 3 a 


2 - | a my ay Lan ——_ amo Dc ac _ —_—_— * * — 


Ch. 64- AvD DETAINERS. / 287 


way material, it ſeemeth to be over nice to require a preciſe B. 2. 4. 23. f. 88. 
exactneſs in ſetting it forth; neither can it be to any purpoſe | 
to alledge that the diſſeiſin was at the ſame place with the entry, 

fnce it appears from the nature of the thing, that it could not 

but be ſo. Yet in an indictment of murder, it is perhaps a fatal 

miſtake, not expreſly to ſhew the day and place of the ſtroke, as Dyer 6&. 

well as of the aſſault, becauſe theſe offences are of different 

kinds, the one being only.a treſpaſs, and the other a felo- 

ay, and may well be intended to have happened at different 

times and places, and the giving of the ſtroke being the prin- 

cipal offence, ought to be ſet forth with the molt exact cer- 

tainty. N by in 


$-2. 43. Eighthly, It hath been reſolved, That a diſſeiſin 
is ſufficiently ſet forth, by alledging, That the deſendant Sayer 225. 
entered, &c. into ſuch a tenement and diſſeiſed the party, 5) * ak 
without adding, either the words (a) illicit, or (b) expulit, 22 op 
(c) inde, for the word diſſtiſtvit implies as much, Con. Noy 120. 


6-2. 44. Ninthly, It hath been reſolved, That an —— 
indictment which purſues the words of the ftatute in alledg- c. Eliz. 12 
ing an entry, Cc. to have been made manu- forti, needs Latch. 224. 
not expreſly alſo to ſay, That it was made wi et ar- . 
mis, becauſe that is implied. Alſo it is ſaid, That as the Con. 1 Keb. 57a. 
want of thoſe words will not vitiate an indictment, which pur- 2 — hog 
ſues che ſtatute, ſo neither will the uſing of them make good * — —_ 
an indictment which does not purſue it; yet it hath been reſol- 3 Burr, 1699. 
ved, That ſuch an indictment may be good without mention- 
ing any complaint, though the ftatute ſeems to require it; 
for it is ſaid, "That thoſe words in the ſtatute are put in 
cauſa abundanti ; and that if a juſtice of peace have by any 
meaus wikatlocyer notice of a forcible entry or detainer, 
he may and ought to proceed againſt the ſame according 14 
to the ſaid ſtatute, as being a diſturbance of the publick dat, 2. 


— the preſervation whereof was the chief end of theſe 
atutes. 


9. 45. As to the ſeventh point, viz. Of what kind of 
poſſe hops a reſtitution is to be awarded ; it ſeems that it ought Dalt. c. 85. 
only to be awarded for the poſſeſſion of ſuch tenements as Lb. 153. 
we viſible and corporeal; for no one who hath a right to ſuch _ 
are inviſible and incorporeal, as rents, commons, &c. can 
be put out of poſſeſſion thereof, but only at his own election, 
dy a fiction of law, in order to enable him to recover da- Co. Lit. 323. 
mages againſt the perſon who hath wrongfully diſturbed him 
in theenjoyment of them ; for ſuch things being mere crea- 
tures of the law, and depending entirely upon the conſtruction 
thereof, are always in the poſſeſſion of thoſe whom the law ad- 
judges to have a right to ſuch poſſeſſion, and conſequently all 
the remedy that can be deſired againſt a force offered to a 


* 3 man 


Patt. c. 83. 
Lamb. 153. 


Lamb. 15. 
Dalt. c. 8. 


: Comyr:s 61. 


man in reſpect of ſuch like poſſeſſions, is to have the aqua 


| 8 
Mues. ac. 199. entry made upon his anceſtor, 


Crom. 162, 163. 


at firſt peaceably defeated, and at the time of the force, he had, 


WWW 
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force removed, and the offenders puniſhed for the ſame, which 
may be done by the force of 15 Rich, 2. Kc. 


Sect. 46. As to the eighth point, ein. To whom ſuch 
reſtitution ought to be made ; it hath been holden, That it 
ſhall only be given to him who is found by the indictment io 
have been put out of an actual poſleflion, and conſequent]ythat 
it ſhall not be awarded to one who was only ſeiſed in law, 2 
to an heir upon whom a ſtranger abateth upon the death 
of the anceſtor, before any actual entry made by ſuch heir 
and from the ſame ground it followeth, That it ſhall not be 

ranted to an heir upon an indictment, finding a forcible 


Sec. 47. It hath been holden by ſome, That if a diſleiſee re- 
enter peaceably upon the diſſeiſor, and continue for ſome time 
peaceably upon the tenements in diſpute, and afterwards de- 
tain them with force, the diſſeiſor ſhall! not be reſtored upon 
an indictment finding the ſaid force, becauſe his poſſeſſion was 


in the judgment of law, no poſlefhon at all. But I cannot be t 
perſuaded that this opinion is agreeable to the intention of the . 
ſaid ſtatutes, the principal end whereof ſeems to be to oblige 0 
all perſons to refer themſelves to the courts of juſtice, for the t 
dediſion of their claims to the poſſeſſion of land, and to reſtrain t 
them from diſturbing the public peace, by ſuch endeavours to a 
right themſelves; but if ſuch a practice as this ſhould be al- þ 
lowed, it would be eaſy to evade the effect thereof by refrain- {; 
ing from violence at firſt, and then forcing the party to leave tht 1 
poſſeſſion of the premiſſes after a ſhort continuance thereon it 10 
peace; neither do I ſee any difference between ſuch a gqntinuance th 
tor the ſpace of three days, and a continuance for three hours ot 5 
minutes, inaſmuch as the ſubſequent force is in eac equil- ba 
ly within the miſchief intended to be provided againſt by the * 
ſtatutes; and ſeeing the ſtatutes of 8 Hen. 6. and 31. £18 = 


C. 1m. have expreſly provided, That thoſe who have been in 
poſſeſſion for three years, ſhall not be put out of poſſeſſion b) 
an indictment of forcible entry or detainer ; it ſem plainly 
to be implied, That no one ſhall have the like advantage, in 
reſpect of a poſſeſſion for a ſhorter time, 5 


$22. 48. It will be needleſs in this place to ſhew of whit 
kind of hereditaments, or of what kind of eſtate therein, tht 
party who is to be reſtored muſt be found to have been ſeiſed 
or poſſeſſed, becauſe this may ſufficiently appear by what hath 
been ſaid in the foregoing part of this chapter, ( 


See. 49. As to the ninth point, viz. By whom and if 
what manner ſuch reſtitution may be awarded and given; 
there is no doubt, but that the ſame juſtice, ane” af 
2 p 
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jndictment of forcible entry or detainer ſhalt be found, Date. 8 92. 
may grant an award of reſtitutlon to the party; and it is ſaid, Med. ad 
That he may execute the [ame either in his own proper perſon ee” 
or make his precept to the ſheriff to do it. 


$42, 50. But it ſeems clear, That neither juſtices of peace» ? . 186, 
nor any other court whatſoever, have authority to grant a re- — ys 
ſtitution upon a conviction of any force taken by them upon Dyer 1 
view, unleſs the ſame be found by an indictment, according to — e. Va. 

the direction of 8 Hen. 6. c. 9. or 21 Jac. 1. c. 15. (2) Alſob 184. 

it ſcems to be agreed, That no other juſtices of peace, except (2) Vite 3 Cont. 
thoſe before whom ſuch an indictment ſhall be found, have any 1 A r 
power, either at ſeſſions, or out of it, to make any award of Juttice of peace 
reſtitution z and that no other court whatſoever can per- ſheriff may 


. , Preak open 
ſuually reſtore the party without a precept to the ſheriff, hvuſe to maks 


reſtitutions 


$8. 51. Alſo it hath been reſolved, that juſtices of vyer 

and terminer have no power, either to inquire of a forcible Kellw 159. 
entry or detainer, or to award reſtitution on any ſuch in- 8 "a. 
ictnientz becauſe when a new power is created by ſta- 11 C. 65, 
tute, and certain juſtices are aſſigned to execute it, it can- 

hot regularly be executed by any other; and inaſmuch as juſtices 

of oyer and terminer have a commiſſion entirely diſtinct from 

that of juſtices of peace, they ſhall not from the general words of 

their commiſſion, Ad inquirend” de omnibus tranſgr* & de omnibus 

alu; articulis & canſis cont” formam quorumeungue flatutorum fact 

ſwe perpetrat', be conſtrued to have any ſuch powers as are 

ſpecially limited to juſtices of peace. Yet it hath been reſolved, Fer: 138. , 
That thejuttices of the King's Bench may award reſtitution upoh , ate F 
an indictment of forcible entry of detainer removed before Dalt. c. Ba. 
them, deczuſe the ſaid juſtices having a ſupreme and ſovereign 

juriſdiction der all matters of a criminal and publick nature, 

have always been eſteemed to have power in all cauſes of this 

nature, being brought judicially before them, to give the par- 

ties ſuch gemedies in relation theteto, as they ſhall ppear' to 

kzvearight to demand, either by common law, or by ſtatute, 


de. $2, The ſheriff, if need be, may raiſe the power 1b. 7 
of the pity to aſſiſt him in the execution of a precept of Dalx. 6, 825 
teſlitutſon, and therefore, if he make a return thereto; that 

eould not make a reſtitution by reaſon of reſiſtance, he 
ſhall be amerced. 


r PR ER 


< 


K. 53. As to the tenth point, vis. How ſuch reſtitu- gan. 

ton mould be barred by the continuance of ? pofleſſion for we 

three years ; it appears from the above- mentioned proviſo of by Mod - 

b len, 6. ang alſo by 31 Eliz. e 11. That any one jndidtag Dale, £08. 

on thele ſtatutes, may alledge ſuch poſſeſlion to ſtay the. ehren 1 

ward of 4 ſtitution; in the conſtruction whereof it hath been 7 ee BY | 

den, That luch poſſeſũon muſt have continued without in- 55 M. s. TH 
ot. L * tetrupiion 


8 
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B. Force, 22, 29. 
1 Inſt. 2 56. 
Raymond $5, 

1 Sid. 149. 
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terruption during three whole years next before the indigmert: 
and therefore that he Who having been in poſſeſſion of land for 
three years or more, is forcibly ouſted and then reſtored by force 
ofthe ſtatute of 8 Hen. 6. cannot juſtify a forcible detainer, till 
he have been in poſſeſſion again for three years after ſuch tef;. 
tution ; and alſo for the ſame reaſon it hath been ſaid, That he 
who under a defeaſible title hath been never ſo long in poſi. 
fon of land to whieh another hath a.right of entry, cannot jul. 
tify ſuch a detainer at any time within three years after 
claim made by him who hath fuch a right, becauſe all deſea. 
ſible ellates in the land are wholly deteated by ſuch a claim, 
and the ſubſequent continuance in poſſeſſion amounted to a new 


8 entry. 5 


Dualt. c. 79. ; 
22 H. 6. 18. 
Crompton 71. 


Holding over by 
force, „tere the 
t:nants title was 
under a leaſe 
now expire , is 
laid to be a 
forcible dc- 
tainer. 


Cro. ſac. 199. 


4 Comm. 149. 


1 Keb 88. 
F. v. Busges. 
Sai..cid 201. 


Fe. 54. There have been ſome opinions, That the three 
years potieiFon muſt be of a lawful eſtate, and conſequent! 
that a diſſeiſor's continuance in quiet poſleſſion for never ſo 
many years, tal} not juſtiſy a forcible detainer ; but it ſeems 
neceſſary to make a diſtinction between a detainer againſt hin 
who has a right of entty, and a detainer againſt a ftranger, or 
one who by his laches has loft his right of entry; for I do not 
ſee wiv three years continuance of a defeaſible poſſeſſion ſhould 
not juſtify a detainer by force againſt a ſtranger, inaſmuch a 
he cannot take advantage of another's right; and bare poi 
ſeſſion is a good title againſt all perſons, except him who hath 
the right, and cannot be lawfully defeated by any other. Allo 
if one who has the mere right to lands, have ſo long negledted 
to recover the poſſeſſion thereof, till in judgment of Jaw be 
hath no more right to ſuch poſſeſſion, till he have reco- 
vered it by action, than a mere ſtranger, there 
ſeem to be any reaſon that he ſhould have more & 
again{t a forcible detainer, than if he were a meg 


and where the force uſed in gaining a policſiion is a 

wholly laid afide, there ſeems to be no colour to ſay, | 
makes the ſubſeqent polleſhon leſs quiet or peaceable than! 
would have been, if there had been no ſorce at all uſed at tit 


firſt. 2 | * 


Set. 56. It ſeems clear from the expreſs purviey of tir 
ſaid ſtatute of 31 Eliz. c. 11. That wherever the deſenvant 
pleadeth ſuch a poſſeſſion in bat of reſtitution upon ſuch an 11 


dictment, either before the juſtices of peace, or | | e king 3 
bench, no reſtitution ought to be awarded till the fruth of py 
| | pee 

4 


* 
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lea be tried; and it hath been holden, That the lea of ſuch 81, 
a poſſeſſion is good, without ſhewing under what title, or of Raym. 


201 


149. 
84. 


what eſtate ſuch poſſeſſion was, becauſe it is not the title, 1 Ven. 265. 


but the poſſeſſion only, which is material in this caſe, 


Sell. 57. It ſeems that from the wording of 31 Eliz. e. 
11. if one who has been in poſſeſſion for three years, be ouſt- 


ed, and the ſame day re-enter with force, and alſo be indicts 
ed for ſuch re-entty on the very ſame day, It may be queſtion= 
ed whether the proſecutor ought to have refti-ution,” inaſmuch. 
is the words of the ſtatute are; “ That there ſhall be no 
« reftirution; Sc. if the perſon indicted have been in quiet 
« poſſeſſion for three years next before the day of the indict- 
u ment found 3” arid hete the deiendant hath been in poſteffioni 
three years before the day of the indictment, though not three 
years before the indictment, inaſmuch,” as he was ouſted che 
jame day: Bur if it be conſidered, That the circumſtance of 
fading the indictment on that day no way aZﬀects the merits 
of the caſe, or leſſens the offence any mote than if it were 
found in any other day; and that reſtitution muſt have bzen 
awarded if it had been found on another day; and that the miſ- 


chief complained of in the preamble is, that perſons were b 


colour of ſuch indictments often turned but of their poſſeſſions 
which they had quieily enjoyed for three years next before ſuch 
indictments found, which does not extend to the defendanc in 
the preſent caſe, I rather incline to think, that reſtitution 
might be awarded to the proſecu:or in this cafe, inaſmuch as 
1t clearly appears, That the Cefendant's poſſeſſion hath not had 
three years unincerrup:ed continuance within the intent of the 


{ta:ui$ 


Sell. 58. As td the eleventh point, viz. F or what othet 


cauſes 8 may be ſtayed; it ſeemech to be ſetiled 
Y 


at this da 


That if the detendant tender a trave ſe of the force, 
wiich muſt be done in writing; and not by a bare denial of 


te foreg by parol, the juſtice ought not to make any reſti- 
tion, Kill the traverſe be tried; in order Whereunto he mult 
ward a venire facias, whereon à jury mult be returned, on 


whoſe verdict the award of reftitution ougat to depend. 


It hath been reſolved, That if ſuch a jury find 
part of the indictment to be true, and part of ic to be falſe; 
Jet they find ſo much theteof to be true as will warrant a 
rituton, the juſtice ought io teſtore the party: as where, „ 


Sa. 


4 Comrii. 148. 


1 Burr. 119. 


1 Keb. 343. 
2 Keb. 49, 5718 
1 Sid. 284. 
Salk. 527, 538. 


Caſes, tempus 


17 5. 


1 8'd. g7, 


1 


994 


1 Kb. 43/7. 


on an indictment of forcible entry and forcible detaiter, thes. 


jury find 


only ſorcible. 


tution 


it hach 


that the entry was peaceful, and the detainer wa 


Hel bo. As the juſtice is bound to ſtay the award of reſti- 
upon the defendant's tendeting a traverſe of che force, fo , 


% been ſaid, That he ought not to make ſuch an award Ate; a 444 © 


e in the defendant's ablence, without calling him 10 
wer tor himſelf; for it is implied by na:ucal juſtice, in 


V a 


tbe 
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the conſtruction of all laws, That no one ought to ſuffer an 
prejudice thereby, wichout having firſt an opportunity of de- 


fending himſelf. 


Dver 187. Se. 61. As to the twelfth point, viz. How ſuch a reftj. 
m_ Surmary 140. tution may be ſuperſeded before it is executed; there is ng 
— 1 34. doubt but that the ſame juſtices, by whom a reſtitution is 
awarded upon an indictment of forcible entry of detain 

found before them, may alſo afterwards, upon an inſufficie 
= of the indictment appearing unto them, ſuperſede the ſame 
= . before it is executed: And it hath alſo been ſaid, That if 
1 pare}, oe ſuch an indictment be taken, and reſtitution awarded by four 
982 or hve juſtices, that two or even one of the ſame juſtices may 
ſuperſede the execution thereof, as well as more or all of 
them. But it ſeems to be agreed, That no other juſtices, or 
other court whatſoever, have ſuch power, except the King's 


Beach, 
E. Elie. 914. $24. 62. However It is certain, that a certisrari ſrom the 
Velv. 32. King's Bench is a fuper/edeas to ſuch reſtitution; for every 
Moor. 6779. fuch certiorari has theſe words coram nobis terminari volumus & 


Cn alibi, and conſequently it wholly cloſes the hands of the juſ- 


Strange 474 tices of peace, and avoids any reſtitution which is executed 
after the tete, but does not bring the juſtices of the peace, 
Ec. into a contempt, unleſs they proceed after the delivering 
thereof, 


Se. 63. As to the thirteenth point, viz. How ſuch reſli- 
tution may be {et aſide after it is executed; it is certainy 
That the juſtices of the King's Bench, having a general qupet- 


. intendent power over all the proceedings whatſoevert of ju. 

tices of peace, may ſet aſide any ſuch reſtitution, if it ſhall 

appear to them to have been either awarded g executed 

1 againſt law; as where the indictment whereon it wag ground - 
av . 


ea. ed, being removed before them, appears to be inſufficient, 

C. Elia. zi. And thereupon is quaſhed ; or the defendant w_ the 

Sup. ſ. 58. forcg and gets a verdict in the King's Bench, or whefever it 
ſufficiently appears that the juſtices of peace have been irre- 
gular in their proceedings, as by refuſing to try a erſe of 
Force tendered by the defendant, &c. | 


Seck. 64. Yet if an indictment on theſe ſtatutes 1 
ey 119 moved into the King's Bench, and the defendant having 
Yeiv. 99 turned out of poſſeſſion by the grant of reſtitution to the 
Cx Jacr 143, 49. "roferutor by the juſtices of peace, traverſe the force og 
Ring's Bench, and then the offence be pardoned by a get 
pardon, the court cannot ptoceed on the trial, notwithſtand- 
ing the defendant would wave the benefit of the pardo 
ws, cauſe it appears judicially, That the king can have no benefit 
of a fine trom the defendant if the verdict paſs againft bim; 
aud the court will never falſify an indictment , wbich found 
> £ 22 p 
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by the oaths of twelve men, by bare affidavits; and conſe. 
quently in this caſe the defendant can have no remedy to 
ſet aſide the reſtitution by controverting the truth of the in- 


dictment. 


Sell. 65. Neither can a defendant in any caſe whatſoever, Raymond 35. 
tr rigore juris, demand a reſtitution, either upon the quaſhing * RIS 
of the indictment, or a verdict for him on a traverſe thereof, — 1», 
Kc. for the power of granting a reſtitution is veſted in the C. Eliz. 916. 
King's Bench, only by an n of the gene- — 527. 
ral words of the ſtatutes, and is not expreſly given by thoſe > Keds 571. 
ſtatutes; and is never made uſe of by that court, but when Savil 68. 
upon conſideration of the whole circumſtances of the caſe, 
the defendant ſhall appear to have ſome right to the tene- 
ments, the poſſeſſion whereof he loſt by the reſtj:ution grant- 


ed to the proſecutor. 


Sed. 66, The court of King's Bench hath been fo fa- 
yourable to 2 * _ ir _— of an indictment 
upon theſe ſtatutes being found for him, hath appeared to 

= been unjuſtly put — of his poſſeſſion, that 3 have — PLE 
awarded him a re-reſtitution, notwithſtanding it hath been vide 2 Purn's 
ſhewn to the court, that ſince the reſtitution granted upon Janice 229, 

the indictment, a ſtranger hath recovered the poſſeſſion af 

the ſame land jn the lorg's court, 


QC. Eljz. 41. | 


CHAPTER THE SIXTY-FIFTH. 


Or RIDTS, ROUTS, axy UNLAWFUL 
| ASSEMBLIES, 


contider, Firſt, What ſhall be called a riot, rout, or un- 12 Maj. 50. 
lawful Fmbly, Secondly, How they may be ſuppreſled and 1 
puanimed by the common law. Thirdly, How by ſtatute. a 


@7. 1. A Rior ſeems to be 2 tumultuous diſturb- | 


ance of the peace, by three perſons, (a) or more, aſſembling * 
ces their ak authority, with an intent mutually ef Salt. 594, 505. 


one another, againſt any who ſhall oppoſe them, in tg Polt. c. 35, 0 
execittion of fi ine of a pri 5 
| ome enterprize of a private nature, and after- Com. 67, Kc. 
vards actually executing the ſame in a violent and tubulent Pelton 25, &c. 
manner, to the terror of the people, whether the act intended 3,89 aye 
were of. itlelf lawful or unlawtul. (b) | 3 od. 
Popham 2c: R 12 Mod, 26 5 > n BY 
5 4 4 114. Ray, 484 262, 359. Strange 296. 17 Nod. 115, 116, 


K. 35 | 
| U3 7% Por 


N treating of riots, rauts, and unjawful aſſemblies, I ſhall 4 


on © »Þ boy @ WS 
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For the better underſtanding whereof, I ſhall conſider thy, 
following particulars :—Firſt, How far ſuch an allembly may 
become-riotous through the want of legal authority expreſſed 
or implied, or be excuſable by reaſon of ſuch authority, .. 
Secondly, How far the intention with which the parties aſſem- 

ple together muſt be unlawful. —Thirdly, With what kind of 
violence or terror the intended enterprize mult be executed. 
Fourihly, How far the grievance intended to be redrefſed 
muſt be of a private nature.—Fifthly, Whether the unlawful 
execution of an act in its own nature lawful may not make 
an aſſembly fiotous, 4: wy 


$28. 2. As to the firſt point it ſeems, That wherever more 

than three perſons (1) uſe force and violence, in the execution 

re of any deſign whatever wherein the law does not allow the uſe 
three perſons,” of ſuch force, all who are concerned therein are rioters, (a) 
are-three times But in ſome caſes wherein the law authorizes force, it is not 
N only lawful, but alſo commendable to make uſe of it; as for 
of © three per- a (a) ſheriff or () conſtable, or perhaps even for a private ( 
ſons rede "pa perſon, to aſſemble a competent number of people in order 
cf with force to ſuppreſs rebels, or enemjes, or rioters, and aſter- 
ter it is impaſ. wards with ſuch force actually to ſuppreſs them; or for a jul- 
hy Ras 5 tice of peace, who has a juſt cauſe to fear a violent reſiſtance, 
be always equaily to raiſe the poſſe, in order to remove a force in making an 
attentive. 4 entry into, or detaining of lands, Alſo it ſeems to be tie 
2 duty of a (% ſheriff, or other miniſter of juſtice, having the 
K. v. Scote and execution of the king's writs, and being reſiſted in endeavour: 


arris. ing to execute the ſame, to raiſe ſuch a power as We efiec- 
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e „, tually enable them to overpower any ſuch reſiſtance} yet it 
Feb, 121, is ſaid not (e) to be lawful for them to raiſe a force for the ex. 
(% H. 7. 70 ecution of a civil proceſs, unleſs they find a reſiſſince; and 
e Rop, 121. 3: - F 5 ; 1 : 

1 656. it is certain, That they are highly puniſhable uſing 2% 


Infra c. 45. ſ. 8. neculeſs outrage, or violence therein, 
(4) 2 Inf. 193. 


(<) 3 laſt. 11. 2 lat. 193. Hub. 62, 2644 


n- 7 Na 9 the rand point wh. How hr flor BN 
Balk ce. 66. tion with which ſuch perſons aſſemble together mu unlaw- 
Crom. 61, 62. ful; it ſeems agreed, 'I hat if a number of perſons Mang ut 
. together at a fair or market, or church-ale, of an) other 


$alk-1d 5991, lawful or innocent occaſion happen on a ſudden quar te 


fall together by the ears, they are not guilty of à tiot, by: 
of ſudden affray only, of which none are guilty but thoſe 
Fwho actually engage in it, becauſe the deſign of their ect. 
ing was innocent and lawful, and the ſubſequent br ch a 
the peace, happened unexpectedly without any previgus in. 
tention concerning it. Vet it is ſaid, That if perſons, inne“ 
cently aſſembled together, do afterwards upon a diſpute haf. 
pening to ariſe among them, form. themſelves into parucs, 
with promiſes of mutual afſillance, and then make an afi72) 
they are guilty of 1 riot, becauſe upon their confederati's 
together with an intention to break the peace, the) ant: 


-- mw SS anc Aa 1 . 1 
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properly be ſaid to be aſſembled together for that purpoſe 

from the time of ſuch confederacy, as if their firſt coming 

tozether had been on ſuch a deſign: However it ſeems clear, 

That if in an aſſembly of perſons met together on any law- 

ful occaſion whadoever, a ſudden propoſal ſhould be ſtarted 

of going together in a body to pull down a houſe or inclo- 

ſure, oi to do any other act of violegee' to the diſturbance of 

the public peace, and ſuch motion be agreed to, and exe- 

cuted accordingly, the perſons concerned cannot but be riot- 

ers, becauſe their aſſociating themſelves toge cher for ſuch a 

new purpoſe, is no way ex enuated by their having met at 

firſt upon another. — 2 ſeems to be cer ors a 1 Rex Vs 
ſon ſeeing o hers actually engaged in a rio®, do join him- J ha Royce, 

of unto 3 and aſſiſt them 3 he is as 3 a rioter a 272 

a5 if he had at firſt aſſembled with them for the ſame pur- 

poſe, inaſmuch as he has no pretence that he came iliffide 

cently into the company, but appears to haye ;oincdghim- 

ſelf unto them, with an in'ention to ſecond them in the ln 

tion of their unlawful enterprize; and it would be endlets, as 

well as ſuperfluous, to examine whether eyery particular perſon 

engaged in a riot, were in truth one of the firſt aſſembly, or 

actually had a previous knowledge of the deſign thereof. 


Set. 4. As to the third point, viz, With what kind of vio- 
lence or terror, the intended enterprize muſt be executed, it — 
hath been holden, That it ought to be accompanied with ſome 3 lak. 176, 
offer of violence, either to the perſon of a man or to his poſ- 
leſkgns, as by heating him, or forcing him to quit the poſſeſ- 
ſion of his lands or goods, Cc. And from hence it ſcems 
to folldw, That perſons riding together on the road with un- 
uſual w 


The or otherwiſe allembling together in ſuch a man- 


ner as ig apt to raiſe a terror in the people, without any of- 
fer of violence to any one in reſpect either of his perſon or poſ- 
ſeſions, are not properly guilty of a riot, but only of an une 
lawful aſſembly, 


+ 5. However, it ſeems to be clearly agreed, That in 

riot there muſt be ſome ſuch circumſtances either of Fa 
force or violence, or at leaſt of an apparent tendency 
thefeto, as are naturally apt to ſtrike a terror into the people; 
the ſhew (a) of armour, threatening ſpeeches, or turbulent (a) Lamb 98 

\ : b « 17% 

geſtures; for every ſuch offence muſt be laid to be done in ter- lt. c. 371. 
r;rem populi (2) And from hence it clearly follows, That 9 1 > 
bles at wakes, or other feſtival times, or meetings for extr- , Keb 528. 
ciſe of common ſports or diverſions, as bull-baiting, eſt- Con. 1. Roll. 
| "ng and ſuch like, are not riotous. And from the C. 209. F 
' ffound alſo it ſeems to follow, That it is poſſible for more 1, "Mod. 116. 
| Wan three perions (3) to allemble together, with an intention Lamb. 379. 


| (ﬆ Vide tue opinion of Holt, C. J. in the caſe of the Queen v. Soley, 11 Malern 215. 
(8) It hould de © three p+rfons or more,” wide note \” co ect. In 2. 


0 "4 
V4 to 


| 3 Modern by ner, they. are as properly rioters, as if tbe act intended to be 
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Pulton 25 to execute a wrongful act, and alſo actually to perform theig 
_ ng intended enterprize, without being rioters; as if a com- 
E117 petent number of poopie aſſemble together, in order to ca 
Lambard 17% \off a piece of timber to which one of the company hath à 
7 gay 4 del pretended right, and afterwards do carry it away without any 
| threatening words, or other circumſtances of terror. And 

from the ſame ground it, ſeems alſo to follew, That per. 


6 Mod. 141. ſons aſſembled together in a peaceful manner to do a thing 
2 Kch. 568. 


Con. 1 Mod. 13. prohibited by ſtatute, as ta celebrate maſs, Sc. and aſter. 


x Ven. 369, 280. wards peacefully performing the thing intended, cannot be 
21 Modern zes faid to be rioters; for there ſeems to be no reaſon why an 
aſſembly ſhould become riotous barely for doing a thing con- 
trary to ſtaty's, any more than for doing a thing contrary 
to common law. . | . | 


Sec. 6. As to the fourth point, viz. How far the grievaneg 
intended to be redreſſed muſt be of a private nature; it ſeems 
agreed, That the injury or grievance complained of, and in- 
tended to be revenged or remedied by ſuch an aſſembly, muſt 
relate to ſome private quarrel only; as the incloſing of lands 
in which the inhabitants of a town claim a right of com- 
mon, or gaining the polleſhon of tenements, the title whereof 
is in diſpute, or ſuch like matters relating to the intereſts or 
diſputes of particular perſons, no way concerning the pub. 
lick; far wherever the intention of ſuch an aſſembly is to 
redreſs publick grievances, as to pull down all incloſures in 
general, or to reform religion, or to remove evil counſel 
Go from the king, &c, if they attempt with force to execute 


ſuch their intentions, they are in the eye of the law guilty cf 
levying war againſt the king, and conſequently of iſ trea- 
ſon, as appears from chapier ſeventeen, ſection tweutyehve, 


Las Seft. 7. As to the fifth point, . Whether the ecution of 
—— — an act in its own nature lawful, may make an aſſembhy riotous; 


Crom, 64, 66. it hath been generally holden, That it is no way material whether 
Palton c. 87. the act intended to be done by ſuch an aſſembly, be of itſelf awful, 


or unlawful ; from whence it follows, That if more than three 


(4) It mould be per{ans (4) aſſiſt a manto make a ſortible entry into lands, to which 


- noeh row one of them has a good right of entry, or if the like nu 
c. 2 violent and tumultuous manner join together in removi 


a 
nuſance, which may lawfully be done in à peaceful oh 


rin 


he 6 : 36. done by them were never ſo unlawful; for the law will not 


12 Mod, 648. ſuffer pezioys to ſeek redreſs of their private grievances, by 
1 ſuch dangerous diſturbances of the public peace: However 
th ſtice of the quarrel in which ſuch an aſſembly doth es- 

gage, is certainly a great mitigation of the offence. 


Sea. 8. A Rovr ſeems to be, according tg, the gene- 
ral opinion, a diſturbance of the peace by perſons aſſembling 


together wita an intention to do a thing, which if it * 
n "4 


5 
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ved will make them tioters, and actually making a motion to- LambÞ175, 176. 
wards the execution thereof: But by ſome books, the notion 1 $5, 
of a rout is confined to ſuch aſſemblies only, as are oc- B. Riots, 4, 5+ 
caſioned by ſome grievance common to all the company z as Falten 25. 
the incloſure of land in which they all claim a right of com- 

mon, &c. However inaſmuch as it generally agrees with a 

riot as to all the reft of the above-mentioned particulars, requi- 

ite to conſtitute a riot, which have been already fully explain- 

ed, except only in this, That it may be a compleat offence 

without the execution of the intended enterprize, it ſeems not 

to require any farther explication, f 


de. 9. AN UNLAwFuL ASSEMBLY, accbrding to the 

common opinion, is 2 diſturbance of the'peace by perfons barely 

aſſembling together, with an intention to do a thing, which if . 

: . . rompton 61. 
it were executed would make them rioters, but neither actually B. Riots, 4. 
executing it, nor making a motion toward the executign it, Pulton 25. 
But this ſeems to be much too narrow a definition, Fokgay Dali. c. 95. 
meeting whatſoever of great numbers of people with fuch cit- 

cumſtances of terror, as cannot but endanger the publick peace, 

and raiſe fears and jealouſies among the king's ſubjects, ſeems 

properly to be called an unlawful aſſembly; as where great 

numbers, complaining of a common grievance, meet together, 

* Hobart 92. 
armed in a warlike manner in order to conſult together concer- Salk. 5394, 395. 
ning the moſt proper means for the recovery of their intereſts ; 1 Ven.369,3 
for no one can foreſee what may be che event of ſuch an aſſem- 
bly. | 


$4, 10. Alſo an aſſembly of a man's friends for the de- f „ . 
ſence of his perſon, againſt thoſe who threaten io beat him, n 
if he go to ſuch a market, &c. is unlawful; for he who is Summary 135. 
in fear of ſuch inſults, muſt provide for his ſafety by de- 3 
manding the ſurety of the peace againſt the perſons by whom 300. 5 

le is threatened, and not make uſe of ſuch violent methods, 11 Mod. 116. 
which cannot but be attended with the danger of railing 
tunult# and diſorders to the diſtyrbance of the public peace. 
Yet an aſſembly of a man's friends in his own houſe, for 
the defence of the poſſeſſion thereof, againſt thoſe who threaten 
to make an unlawful entry thereinto, or for the defence of his 
perſ againſt thoſe who threaten to beat him therein, is indul- 
bed dy law; for a man's houſe is looked upon as his caſtle, 


97. 11, As to the ſecond point, viz. How far offence 
this nature may be ſuppreſſed and puniſhed by the commo 
law z it ſeews clear, That every ſheriff, under-ſheriff, 
lo every other peace officer, as conſtables, &c. may 
Wyht to do all that in them lies towards the ſuppreſſing *% 
0 2 riot, and may command all other perſons whatſoever 

0 2ſt them therein. Alſo it is certain, That any private 
perſon may lawfully endeavour to appeaſe all ſuch diſturbances 

! faying hoſe whom he ſhall ſee engaged thegein from execut- 

* 


ing 


„/ od here: 
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ing their purpoſe, and alſo by ſtopping others whom he ſha 
ſee coming to join them; for if private perſons may do thus 
much, as it is moſt certain that they may, towards the ſup- 
5 preſſing of a common affray, furely a fortiori they may do it 
Popbar 121. towards the ſuppreſſing of a riot: Alſo it hath been holden, 
Ketysge 76. That private perſons may arm themſelves in order to ſup. 
preſs a riot; from whence it ſeems clearly to follow, that they 
may alſo make uſe of arms in the ſuppreſſing of it, if there be 
a neceſſity for their ſo doing. However it ſeems to be ex. 
tremely hazardous for private perſons to proceed to thoſe extre. 
mities ; and it ſeems no way fafe for them to go ſo far in 
common caſes, leſt under the pretence of keeping the peace, 
they cauſe a more enormous breach of it, and therefore ſuch 
violent methods. ſeem only proper againſt ſuch riots as ſavour 
af rebellion, for the ſuppreſſing whereof no remedies can be tog 
ſharp or ſevere.— However it is enacted by 1 Geo. J. c. 5, 
[hat if more perſons than twelve being unlawfully, riot- 
n $64 fly and tumultuouſly aſſembled, twelve or more of them 
2 principal in ** hall continue together, and not diſperſe themſelves within 
the ſecond de- one hour after proclamation made in purſuance of that ſta- , 
— — “ tute, that then every peace officer of the place where ſuch 
ment, 4 Burr. aſſembly ſhall be, and all perſons who ſhall be commanded 
2073. « to be aſſiſting to ſuch officer, may and ought to apprehend 
& all ſuch rioters, and carry them before ſome juſtice of peace; 
Vide Do-glaz, © and that if any ſuch rioter ſhall happen to be killed, maimed, 
p. Top. a-{1) () © or hurt by reaſon of their reſiſting ſuch officer, c. the oſ- 
&« ficer ſhall be diſcharged, c.“ But the ſtatute being 
wholly in the affirmative, cannot be thought to take away at 
part of the authority in the ſuppreſſing of a riot, which ws 
before that time given either to officers or private perſons by 


. * 
f 


the common lau or by ſtatute. | ; 7 


N 


A perſon preſent 
aiding and ab- 


$:2. 12. Generally offences of this nature are puniſhed 
C-omptor 61, At the common law, as treſpaſſes, by fine and impriſonment 
Dult e. 46. only; yet* ſometimes, where they have been very enormous, 
C. Car. 507. they have been puniſhed with the pillory ; and ancient), i 
they were undertaken in-contempt of the king's exprels pro- 
hibition of their meeting, under pain of forfeiture of lands, 
&c. they ſcem to have been puniſhable with wy 
feiture, 


2 R. Abr. 208. 


— 


2 
27 Ed. 4. 13, % Self. 13. It hath been holden, That the perſons of whom 
Halt, e. 88. a corporation conſiſts, being guilty of a riot, are puniſhable in 
eir natural, but not in their politic capacity; for the cot. 

| "ax itſelf cannot be in fault, becaule it is inviſible, and 
(<\Vide theGing exiſts only in ſuppaſition of law. Yet there are ſome prece- 
v Kennet, Lord dents by which it appears, that corporations have been amet: 
Mayor of Lon- ced, (5) and their liberties ſeized into the king's hands, !& 
_ wean 8 ſuffering a dangerous riot to happen within their juriſdicioa 
17 8e. e without uſing their endeavours to ſupprels it. 13 
25 | * 


C. Car. 252. 
2 Hale 155. 


mand wit 


Ch. 6s. UNLAWFUL ASSEMBLIES. 


$7. 14. Women are puniſhable as rioters, but infants 
under the age of difcretion are not. | 


As to the third point, viz. How far offences of this na- 
ture may be ſuppreſſed and puniſhed by ſtatute ; I ſhall conſi- 
der, How far they may be ſuppreſſed and puniſhed by one 
jultice of peace, And, Hoy far by two or more, 


S.. 15. As to the firſt of theſe points, it is enacted by 
34 Edw. 3. c. 1. * That Juſiges of peace ſhall have power 
$ 


« to reſtrain offenders, rioters, and all barrators; and to 
« purſye, arreſt, take and chaſtiſe them according to their 


« treſpaſs and offence ; and to cauſe them to be impriſoned, 


« and duly puniſhed, &.“ 


$:2. 16. And this ſtatute has been liberally conſtrued for 
the advancement of juſtice; for it hath been teſolved, That 


if a juſtice of peace find perſons riotouſly aſſembled, h& alone Lamb. 181, &c« 


without ſtaying for his companions hath not only power to 


14 H. 7. 9. 


arreſt the offenders, and bind them to their good behaviour, Palt. e. 46. 


or impriſon them if they do not offer good bail, but that he 
may alſo eher others to arreſt them by a bare parol com- 


rſons fo commanded, may purſue and arreſt the offenders in 
1 abſence as well as preſence. It is alſo ſaid, That if a juſ- 
tice of pegce be ſick, and hear that perſons are i iotouſſy aſ- 
(able, fe may ſend his ſervants to arreſt them and bring 
them before him; and that if he hear that perſons are riot- 
ouſly togetMer in a certain place, and go thither and find none 
there, he may leave his ſervants behind him with a command 
to arreſt. them, when they ſhall come. Alſo it is ſaid, That 
after a riot is oyer, any one juſtice of peace may ſend his war- 
rant to arreſt any perſon who was concerned in it, and alſo 
that he may ſend him to gaol, till he ſhall find ſureties for his 
200d behaviour, 


Sed. 17. But it ſeems to be agreed, that no one (a) juſ- (a) B. Peace, 3. 


„ Peace. 7» 


ut other warrant, and that by force thereof the Pulton 28, 
Crom. 62, 63, 
64, 65, 195. 


Kellwood 41, 


tice of the peace hath any power by force of this ſtatute, ei- Kellw. 41. 


ther to record a riot upon his own view, or to take an inqui- 
ſition thereof after it is over, Alſo if one juſtice of peace pro- 


roter, it ſeemeth that he is liable to an action of treſpaſs, and 
that the party arreſted may juſtify the reſcuing of himſelf, be- 
cauſe no ſingle juſtice of peace is by this ſtatute made a judge 


of the ſaid offence, (Y) But if a riot ſhall be committed by ,, Co. 121. 
perſons armed in an unuſual manner, contrary to the ſtatute Dat. e. 22, 46 
of Northampton, and any one juſtice of peace acting ex officio, 


in purſuance of the ſaid ſtatute, ſeize the armour and impriſon 
the offender, and make a record of the whole matter, ſuch 
record cannot be traverſed, becauſe it is made by one acting 
in 2 judicial capacity, as appears more at large in the chapter 

of 


Lamb. 187, &c. | 
Pulton 26. 
= : Suramarty 137. 
ceeding upon this ſtatute, ſhall arreſt an innocent perſon as a Crom. 61, 63, 


65. 
Dalt. c. 46. 


Con. B. Judges 


10. 


& - — 
1 


Crompton 65. 
Lambard 317. 


Vide inf, ſ. 25. 


Pult. 2 55 26. 
Lambard 314. 
Crompton 62. 


7 H. 7. 10. 
Ind. I 58, 
ide ſupra. 


sas ſoon as the ſheriffs, and other. the king 


of affrays ; and for the ſame reaſon, if a juſtice of peace 
ceeding on the ſtatute of 15 Rich. 2, againſt forcible _ 
and detainers, ſhall upon his own view record a riot, which 


ſhall be committed in the making of any ſuch forcible en 


or detainer, a riot ſq recorded cannot traverſed, as hath 


been ſhewn in the foregoing chapter. Alſo if a juſtice 
peace acting as a judge, by virtue of any ſtatute whatſoever 
impowering him ſo to do, make a record upon his view of 2 
riot committed in his preſence, ſech record ſhall not be tr;. 
verſed ; for the law gives ſuchan uncontroulable credit to al 
matters of record, made by any judge of record as ſuch, that 
it will never admit of an averment againſt the truth thereof. 


Se. 18. It hath been queſtioned, Whether 2 juſtice of 
peace be authorized by virtue of the above-mentioned Ratuts 
of 34 Edw. 3. c 1. to raiſe the power of the county to ſup- 
preſs a riot; but it ſeemeth, That by being made a conſe, 
vator of the peace, he hath by an implication of law, al 
ſuch powers in relation thereto, as are incident to the office 
of a conſeryator of the peace by the common law; and con- 
ſequently, That he hath a right of demanding the aſſiſtance of 
others to enable him to preſerve the peace in the (ſhe-manner, 
as every ſheriff and conſtable are impowered to demand-ſuch 
aſſiſtance by the common law; However there ſeems to be 
no reaſon to, doubt, but that every juſtice of peace js autho- 
rized by 17 Rich. 2. c. 8. to raiſe the power ofthe county 
to repreſs a riot; for by the ſaid ſtatute it is enaQted, * That 
miniſters,” 
under which words all juſtices of peace ſeem clearly to be in- 
cluded, “ ſhall hear of a riot, rout, or other aſſembly againſt 
<« the peace, they with the power of the county where ſuch 
caſe ſhall happen, ſhall difturb ſuch malice with all their 
power, and ſhall apprehend all ſuch offenders, and put them 
in priſon, until due execution of the law be made of them; 
and that the lords and other liege people of the realm ſhall 
attend, with their whole ſtrength and power, the ſheriffs 


La 
* 


16 


„ and miniflers aforeſaid.” 


$:4. 19. As to the ſecond point, via. How far offences 
of this nature may be ſuppreſſed and puniſhed by two or more 
Juſtices of peace it is enacted by 13 Hen. 4. c. 7. © That if 
any riot, aſſembly, or rout of people againſt the law, be 
© made in parties of the realm, that the juſtices of peace, 
e three or two of them at the leaſt, and the ſheriff or under. 
« ſheriff of the county where ſuch riot, aſſembly or tout, 
& ſhall be made hereafter, ſhall come with the power of the 
& county (if need be) to arreſt them, and ſhall arreſt then 
& and the ſame juſtices and ſheriff, or under-ſheriff, ſhall ba" 
© power to record that which they ſhall find ſo done in their 
c preſence againſt the law. And that by the record of the 
t ſame juſtices and ſheriff, or under- ſheriff, ſueh nepal 
« i 
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« and offenders ſhall be convict in the manner and form as is 
« contained in the ſtatute of forcible entries,” 


ged. 20. In the conſtruction this ſtatute, compared with 
the above-mentioned ſtatute of 17 Rich. 2: Cc. 8. and alſo 
with the ſtatute of 2 Hen. 5. c. g. it hath been holden, That 
all perſons whatſoever, and even noblemen, and all others of 
what condition or degree ſoever they may be, except women, pulton 
clergymen, perſons decrepit, and infants under the age of Dalt. c. 46. 
fifteen years, are bound under pin of fine and impriſon- 0 — + 
ment, upon feaſonable warnitg end the juſtices and ſheriffs * 
in the execution of the ſaid ſtatute; and not only to arreſt the 
tioters, but alſo to conduct them to priſon, 


gell. 21. Alſo it hath been holden, That thoſe who attend pop. 120, r2t; 
the juſtices in order to ſuppreſs a riot, may take with them ſuch Crompton 62, 
weapons as ſhall be neceſſary to enable them effectually to do it, 23 *%. 
and that they may juſtify the beating, wounding, and even the | 
killing of ſuch rioters as ſhall reſiſt, or refuſe to ſurrender them- 
ſelves, 


Sed. 22. It is ſaid, That the juſtices of peace are not only Ib. 415 
i{mpowered by the ſaid ſtatute, to raiſe the power of the county 316, 313, 419+ 
to aſſiſt chem, in ſuppreſſing a riot which ſhall happen within — — 
their on vie w or hearing, but alſo, that they may ſafely do it Crom. 2 
upon a credible information given them of a notorious riot hap- 

pening at a diſtance, whether there were any ſuch riot in 

truth or nor; for it may be dangerous for them to ſtay till 

they can get certain information of the fact: But they ſrem to 

be puniſhableFor alarming the country in this manner, without 

ſome ſuch probable ground of their proceeding, as would in- 

duce a reaſonable man to think it neceſlary and convenient. 


; Kl. 23. It ſeems clear from the ſaid flatute, That if the 

jltices,, in going towards the place where they have heard that 

there 18 a riot, ſhall meet perſons coming from thence riotouſl 

arayed, they may arreſt them for being aſſembled together in — 
ſuch an unlawful manner, and alſo make a record thereof, c. Crom. ez. ; 
for the flatute extends to all other unlawful aſſemblies whatſo- 

ter, as well as to riots, | 


Fe. 24. Allo it ſeems clear, That after the juſtices have 
a view of a riot they may make a record thereof, whether 
te offenders be in cuſtody at the ſame time, or have eſcaped; 


And it is ſaid that the juſtices may lawfully, upon a freſh pur- 

ſuit, arreſt ſuch of the offenders as ſhall have eſcaped, but that , b 418 
y cannot at another time award any proceſs on ſuch a record, Dult. — 

= therefore that they ought to ſend it into King's Bench, ifany Ten 29. 
the offenders eſcape from a freſh purſuit, and that proceſs ING 
al iſſue againſt them from thence : However there ſeems to 

o doubt, but that any of the ſame juſtices who have recorded 4 if. . 29: 


toi, or any other juſtice of peace, may at any time by virtue 3 
| * 


Raymond 386. 
Crom. 655. 63. 
Palton c. 46. 


Pulton 29. 
Lamb. 316,317» 


Lambard 317. 
Y Dalton Co I 30. 


Lambard 316. 
Dalton c. 46. 


T.ambatrd 319. 
K aymond 386. 
Con. Dalt. c. 46. 


Lambard 317. 
Dalton c. 46. 
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of the abovementioned ſtatute of 34 Edw. 3. ©. 1: arreft thoſy 


who have been notoriouſly guilty of a riotz in order to compel 
them to find ſureties for their good behaviour, _ 


Sect. 25. It ſeemeth to be certain, That the record of x 
riot expreſly mentioned to have happened within the view of 
the juſtices by whom it is recorded, is a conviction of fo great 
authority, that it can no way be traverſed, however little ground 
in truth there might be to affirm that any riot at all was com- 
mitted, or however innocent the parties may be of the fa& re. 
corded againſt them. Andi ee rh if any one be bound 
by recògnizanee to keep the Pace, and on a ſcire facias there. 
on ſuch a record of a riot be produced againſt him, he ſhall not 
only be concluded thereby from pleadirig the general iſſue, buf 
alſo from pleading any matter of juſtifieation whatſoeyer, 


Ses. 26. However it ſeemeth clear, That if in ſuch a re: 
cord of a riot it be contained, that the party was guilty there. 
in of a felony, or maim, or reſcous, the party ſhall be concluded 
thereby as to the riot only, and not as to any of the other 
matters, becauſe the juſtices of peace, have by this ſtatute, i 


judicial authority over no other offences except riots, routs, 
and unlawful aſlemblies. | 


$:2. 27. And inaſmuch as ſuch a tecord is inal con- 
viction of the parties às to all ſuch matters as ate properly con- 
tained in it, it ought to be certain both as to the time and place 
of the offence, and the number of perfons conceynel therein; 
and the ſeveral kinds of weapons made uſe of by them, and all 
other circumſtances of the fact; for ſince the paffties are con- 
cluded from denying the truth of ſuch a record, and have no 
other remedy to defend themſelves againſt ir, but only by 
taking advantage of the inſufficiency of what is contained in it, 
they may juſtly demand the benefit of excepting to it, if it do not 
expreſly ſhew, both that they are guilty within the meaning 
of the ſtatute; and alſo how far they are guilty, and that the 
Juſtices have purſued the power given them by the ſaid ſtatute, 
and from the ſame ground it ſeems alſo to follow, That ſuch 
record may be excepted againſt, if it do not appear to have 
been made by the ſheriff or under-ſheriff in concurrence with 
the juſtices, | 


Se. 28. It is ſaid that the offenders being under the u- 
reft of the ſaid juſtices, and alſo convicted by a record gf 
their offence, ought immediately to be committed to gaol b 
the ſame juſtiges, till they ſhall make fine and ranſom to the 
king, which can be aſleſſed by no other juſtices of peace, &. 
cept thoſe by whom the record of the offence was made! 
and by 2 Hen. . 5. c. 8. ſuch fine ought to be larger than 'f 
was wont to be before that ſtatute, for the ſupport of 
charges of the ſaid jultices, &c, whereof payment * 
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de made by the ſheriff, by indenture thereof between him and 
them. a . ä 
524. 29. It is farther enacted by the ſaid ſtatute of 13. 
Hen. 4. C. 7. that if it ſhall happen, © That ſuch treſpaſſets 
« and offenders be departed before the coming of the ſaid juſ- 
tices and ſheriff, and under-ſheriff, that the ſame juſtices, 
« three, or two of them ſhall diligently inquire within a 
« month after ſuch riot, 'afſembly, or rout of people ſo made, 
« and thereof ſhail hear and d. ine according to the law 
« of thg land,” 0 TE 
$22. 30. Alſo it is farther enacted by 19, Hen, 7. c. 13. 
« That the ſheriff having a precept directed do him to return 
« z jury in purſuance of 13 Hen, 4. c. 7. ſhall return twen- 
« ty-four perſons dwelling within the ſhire where ſuch riot; 
« rout, or unlawful aſſembly ſhall be ſo committed and done; 
« whereof every of them ſhall have lands and tenements 
« within the ſame ſhire, to the yearly value of twenty; thil- 
& ſings of charter-land or freehold, or twenty-ſix ſhiſfings 
e and eight-pence of copyhold, or of both, over and above 
« all charges, for to enquire of the ſaid riot, rout, or unlaw- 
ul aſſemdly. And that he ſhall return upon every perſon 
te ſo hy dd impanelled, in iſſues at the firſt day twenty ſhil- 
« lings, and at the ſecond day forty ſhillings, if they appeat 
« noß and be ſworn to inquire of the premiſes at the firſt 
& dy. And that the ſheriff for every default, &c, ſhall for- 
i ſeit twent / pounds, &c,” wn 


Sah. Io! It is not clearly ſettled, whether the month, 814. 188. 

within vhyen the juſtices of peace are confined to take their x Keb. 699. 
inquiry by force of theſe ſtatutes, muſt be reckoned accord- rey nan 
ing to the. computation of a lunar, or ſolar month ; however, — . 
it ſeems to be agreed, That if the juſtices give their charge Pulton 29. 

to the jury, and it is ſaid, that if they do but award a pre- es ws 
cept for the returning of the jury, within a lunar month, cata 
they may take the verdict afterwards, for the cauſe being 

rezuarly attached in them within the time preſcribed by the 

ſtatute, ſhall be proſecuted as all other caſes ought, with 

luch convenient diſpatch as to the judges thereof ſhall ſeem 

proper; and the ſtatute, by obliging the juſtices to make fo 


ſpeedy an enquiry, meant not to hurry them in the execu- 
uon of it, | | 


y | | | 
Sed. 32. It is generally ſaid, That any juſtice of the Lamb. $22, 327. 

county may take ſuch an enquiry, whether they dwell near Due c 46. 

the place where the riot happened, or at a diſtance, or whe- GE 63, 

ther they went to view the riot or not; for the ſtatete ought ſeems contrary. 

to be conſtrued as lar ely as the words will bear, in favour of 

the juſtices power in the ſuppreſſing of ſuch riots; and there- 

ve thole words in the ſtatute, that the ſame juſtices, &c. 


1 ſmhal! 


Lambard 321. 
Raymond 336, 
Salkeld 593- 

Carthew- 183. 


Lamb. 323, 328. 
Dalt. Co 46, & 
. 1! JZo 

Pulton 26 


Crompten 67, 


Palt. Co 46. 
Crompton 61, 


| Crorapton 64, 

Pulton. 24. 
Dalton e. 46. 
Sec 1 Leon. 282. 


| fed by the juſtices of peace, be proportionable to the heinouſ- 


ſhall enquire, ought to be thus expounded, That the ſame 
| juſtices who were before PR to raiſe the poſſe, &e. ſhall 


in making a record of a riot upon view. 


tices can ſafely diſmiſs the offenders upon their 


inquire z and it is clear, That any juſtices in the county are 
within that part of the ſtatute which gives that power; ni. 
ther is it any way reaſonable to conſtrue the laſt clauſe of the 
faid ſtatute, whereby the juſtices who who dwell nigheſt, ace 
bound to execute the ſtatute under pain of one hundred 

in ſuch a manner as to reſtrain the juriſdiction of thoſe whe 
by the foregoing part of the; ſaid ſtatute are authoriſed to ex- 
ecyge it; for if ſuch an expelition ſhould prevail, the negli. 
gence of the juſtices who happe dwell night would 
make the ſtatute wholly ineffetual, 


Se. 33. It ſeems clear from the wording of the above 
mentioned clauſe, that the ſheriff ought not to join with 
the juſtices in taking of ſuch an inquiry, as he ought to & 


Seft. 34. Allo it ſeems clear from theſe words in the fta- 
tute of 13 Hen, 4. c. 7. That the ſame juſtices ſhall hear 
„ and determine, &c.“ that they may award proceſs undet 
their own tee, againſt thoſe who ſhall be indicted befors 
them of any of the offences above-mentioned, agcording to 
the form of the ſaid ſtatute ; and alſo that they may zward 
the like proceſs for the trial of a traverſe of fuch au inquili- 
tion, and do all other things in relation thereunto, which 


* 


of courſe incident to all courts of record. 4 


f a 
Se, 35. But it hath been queſtioned, cr aj My 
ing ſuch a 
fine as ſhall be impoſed upon them, without ſomb judgment 
for their impriſonment as well as fine, inaſmuch as the f- 
tute of 2 Hen. 5. c. 8. is expreſs, That all rioters attainte 
of great and heinous riots ſhall have one whole year's impri- 
ſonment at the leaſt, without bail, &c. and that rioters t- 
tainted of petit riots, ſhall have impriſonment, as beſt ſhall 
ſeem to the king or to his council, 


gels. 36. Formerly, if the fine impoſed upon rioters by 
Juſtices of peace had been too favourable, it was a common 
practice for the court of Star-chamber afterwards to im 
ſuch other fine as might, together with that which was alle 


, r Es INE 


Sy wo 


neſs of the offence and this was ſaid not to be a double pw 
niſhment for the ſame offence, but only on award of due pe* 
nalty at ſeveral times, : 


Sect. 37. It is farther enacted by the ſaid ſtatute of 15 
Hen. 4. c. 7. * That if the truth cannot be found in the 
« manner as is aforeſaid, then within. th then next fol- 
« lowing, the juſtices, three, or two of tl and the — 
« riff, or under-ſheriff, ſhall entity before the king wo 


— - 
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« his council all the deed and the circumfances thereof: 
« which certificate ſhall be of like force as the preſentment 
« of welve men; upon which certificate the ſaid treſpaſſers 
« and offenders ſhall be put to anſwer, and they which ſhall 
« de found guilty, ſhall be puniſhed according to the diſcre- 
« tion of the king and his council. And if ſuch treſpaſſers 
« and offenders do traverſe the matter ſo cer'ified, the ſame 
« certificate and traverſe ſhall be ſent into the King's Bench, 
« there to be tried and determined} as he law requireth ; and 
« if they appear not deere the king. and his council, or in 
« the Kites Bench, upon ſu roceſs and proclamation for 
« their appearance as are required by the ſaid ftatute, they 
« ſhall be attainted of the riot, &'c,” ub Jags 


$:2. 38. And it is farther enacted by 19 Hen. 7. c. 13. 
« That if a riot, Cc. be not found by the jury by reafon of 
« any maintenance or embracery of the jurors, then the fame 
« jules Fc. over and above ſuch certificate which they muſt 
« and are bound to make by the ſaid ſtatute of 13 fen. 4. 
« c. 7, ſhall in the ſame certificate certify the names and 
« nilhenddniiors of ſuch maintainers, &c. on pain that every 
« of the ſaid juſtices, &c. ſhall forfeit twenty pounds, if the 
« have 40 Naonable excuſe for not certifying he ſame; wich | 
« certificate ſo made ſhall be of like force as if the maiter 
« were found by verdict of twelve men ; 9 perſon 
« duly proved to be ſuch a maintainer, Cc. ſhall forfeit 
« twenty pounds, Cc.“ n=" 

? 


| 8a, li the conſtruction of theſe ſtatutes it hath been Lamb. 424,326, 
holden, Tfiat the certificate required by the above mentioned Pulton 29. 
ſtatutes may be made, either by the juſtices, &c. who went to Dalton c. 46. 
ſee the riot, or by thoſe who took the inquiry; but it ſeems to 
be moſt proper, That wherever ſuch an inquiſition is taken, 
ſuch certificate ſhould be made by ſuch juſtices who made the 
inquiry, becauſe they having had the examination of the fact, 
muſt needs be beſt able to judge of the circumſtances thereof, 
and in that reſpect are the moſt proper perſons to ſupply. the 
lelects of the inquiry: However, the faid ſtatue of 19 Hen, 5, 
6. 13. which is grafted on 13 Hen. 4. c. 7. (ſeems clearly to 
imply, That ſome juſtices are bound in a more eſpecial man- 
ner to make ſuch certificate than any others, by impoſing he 
(xnalty of twenty pounds on thoſe who neglect to make it as 
they are bound by 13 Hen. 4. c. 7. which part of the ſtatute 
ſeems to be moſt reatonably applied to thoſe juſtices who took 
the inquiry, or in caſe that no inquiry was taken, to thoſe 
juſtices who endeavoured to take one, but by the fault of 
others were hindred from taking it; for there was no need of 
ſuch an additional * on he neighbouring juſtices who 
o dot | 


were bound bef jr duty in executing 13 Hen. 4. c. 9, 
Vor. I. | ö 


} under 
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under pain of forfeiting one hundred pounds, as will be 
ſhewn, ſection forty four, &c. | 


N Sec. 40. Alfo.it is generally ſaid, That ſuch a certificate 
+ 8 — 2 muſt be made within a manth after the inquiry; and this ſeems 
Dalton c. 46, to be a very reaſonable. conſtruction where an inquiry has ac. 
tually been made; but it may happen that no inquiry at all 
may be taken, either through, the default of the ſheriff in not 
returning a jury, or the obſtinacy of the jurors in refuſing to 
appear, or the rebellious humaur of the people in not ſuffering 
the juſtices to do their duty Min all which caſes a Ertificate 
ſeems to be required, both by the intent and letter of the 
ſtatute, the words whereof as to this purpoſe are, “ If the 
truth cannot be found in the manner as is aforeſaid, then 
<«< within a month then next following, the juſtices, &c; hall 
« certify, &c.”. And therefore in theſe caſes it ſeems proper 
to make a certificate of the obſtructions, which prevented 
the taking of ſuch an inquiry, within a month after they 
happe 28 


Seft. 41. It ſeemeth clear from the plain words of the 
Lombard 3234. ſtatute, That the certificate ought to be made to the privy 
Con. Cromp. 63. 


Dalt. c. 46. & council board, which is e nat bas ſrom the 


<= Chancery, and alſo from the King's Bench, which in ſome 
B. Fræm. 1. ſtatutes relating to judicial proceedings, are taken for the 
5 king's council. 231 


Sect. 42. It is ſaid, That if there be variance between the 
alas 24; inquiſition and certificate, that ſhall be taken which is mol 
Crompton 63. for the king's advantage; and therefore if the inquijition be ot 
Lamb. 3259326. a riot by ten perſons, and the certificate of a riot by twenty, 

Dalton c. 4% or by ten in harneſs; or of a battery joined with a riot; that 
the certificate ſnall be preferred, becauſe the fine to the king 
ſhall be the greater; but if they differ only as to the time, itis 
{aid that the inquiſition ſhall be preferred. 


$27. 43. Allo it ſeemeth certain, That fuch a certificate, 


2 c. 46. being in nature of an indictment at common law, ought , 
Co» 130. 2 "VE. n 
Lamb. 3214322, comprehend the certainty of time, place, and perſons, an 


other material circumſtances, both of the riots and min- 
tenance, &c. but perhaps it need not expreſs the additions of 
the offenders, | 


a—_— kk oo Tic . 


Sect. 44 It is farther enacted by the ſaid ſtatute of 1 3 Hen, 
4. c. . That ihe juſtices of peace dwelling nigheſt in eve 
county where ſuch riot, aſſembly, or rout of people ſhall de 
made hereafter, together, with the ſheriff or under-ſherif 
the ſame county, and alſo the juſtices of aſſiſes, for ine ume 
that they ſhall be there in their ſeſſio in caſe that any ſuch 
riot, aſſembly, or rout be made in —— ſhall do 

; 7 Execution 


© =» w — - 
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execution of this ſtatute, every one upon pain of one bund led 8 
pounds, to be paid to the king as often as they ſhall be found 
in default of the execution of the ſame ſtatute.” A 


$-2. 45. In the conſtruction of this clauſe the following | 
opinions have been holden: Firſt, That no juſtice of peace is I. barg 236. 
in danger of incurring the penalty thereof, unleſs he. dwell in Crompton 63, 
the county wherein a riot happens, ED | Dakoncs 46. 


Sf. 46. Secondly, That if any juſtices of peace, 3 5 2 
do not dwell neareſt to the place, do actually execute the — has 
ſtatute, they excuſe all the reſt, » | Crompton 63, 


Sec. 47. Thirdly, That if the juſtices whoſe dwelling 
was neareſt at the time of the riat, or one of them, happen, 
to dic within the month, thoſe whoſe dwelling is thereby 
become the neareſt are bound to execute the ſtatute ia the 
ſame manner as the others were, g 


Pultan 30, 


Crompton 62. 


$:4. 48. Fourthly, That notwithſtanding thoſe juſtices 1 mbard 
only, who dwell neareſt, are liable to the penalty of the ey mag e. = 
ſtatute, yet if any others on notice neglect to ſupply their Fulton 30. 
default, they are finable at diſcretion, | 


Sec, 49. Fifthly, That if the two juſtices, or one of them, 
do their duty in executing, or endeavouring to execute the Maas ad 
ſtatute, they ſhall not incur any penalty through a de- Dalton c. 46. 
fault of the ſheriff, &c, either in refuſing to appear, or to Palton 30. 
return a jury, Ce. 


Sell. 50; Sixthly, That the ſaid juſtices, c. ſhall not 
avoid te penalty wi executing the 4 in part only, as 8 
by recording a riot without committing the parties. 5 

Seel. gr. Seventhly, That no juſtice, &c. is ſubject to 
the penalty of the ſaid ſtatute on account of a petit riot, Dalton. c. 46, 
but only of ſuch as are notorious, and in nature of inſucreftions 
and rebellions. | 


de. 52. Eighthly, That if a juſtice of peace, &c. had no 
exprels notice given him of the riot, he ſhall be excuſed, un- 2 3 
leſs it were ſo very flagrant, that by common intendment, | rials” a 


every one dwelling near it could not but have notice Crompon 62, 
thereof, Dalton Co 46. 


$:2. 53. Ninthly, That the acquieſcence or agreement Crompton 62 
o the parties aggrieved is no excuſe to the juſtices, be- Lam“ ard 322, 
cauſe they ought, ex officio, to make the inquiry, and make Pulton 28. 
proclamation whether any will give evidence for the king, &c. — 
and may bind ſuch of the parties grieved, as ſhall retuſe 
to proſecute thejr complaint, to their good behaviour, 


X 2 Soc. 
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Sea. 54. Alſo it is farther enacted by 2 Hen. 5. c. g, 
« That upon any default of the ſaid juſtices, &c, touch. 
« ing the execution of 13 Hen. 4. a commiſſion ſhall be 
« awarded at the inſtance of the party grieved, to enquire a 
« well of the truth of the caſe, as of the default of the 
<« ſaid juſtices, &c, and that the ſaid commiſſioners ſhall 

4 preſently return into Chancery the inqueſts before them 
« taken; and that the jurors, who ſhall make inquiry, ſhal 
&« be worth 101. per annum, and ſhall be returned by the 
« coroners, if the ſheriff, ſuppoſed to be in default, con- 
ce tinue in his office, &c. See · the ſtatute, | 


Sec. 55. And it is farther enacted by 2 Hen. 5. c. 9. 
and 8 Hen. 6. c. 14. * That the lord chancellor, upon com- 
« plaint made to him, that a dangerous rioter is fled into 
c places unknown, and alſo upon a ſuggeſtion under the 
cc ſeals. of two juſtices of peace and the ſheriff, that the 
« common fame and voice runneth in the county of the 
<« riot, may award a capias againſt the party, returnable 
« in Chancery, upon a certain day, &c. and afterwards a 
ce writ of proclamation returnable in the King's Bench, &c.“ 


Sect. 56. But all the penalties of the above-mengioned ſta- 
tutes having been found -by experience not to be ſufficient 
to reſtrain the rage of the populace from breaking out into 
dangerous tumults, whenever they happen to be perſuaded 
that they lie under any real or pretended grievance, it was 
thought neceſſary to make a farther proviſion againſt ſuch 
inſolent diſturbances of the peace, by more ſevere laws; 
and to this end it was enacted by 1 Geo. 1. 0. 5.— 

n That if any perſons to the number of twelve, (5) or more, 
65 17 is ve „being unlawfully, riotouſly, and tumultuouſly aſſembled 
perfectly clear ©* together, to the diſturbance of the public peace, and being 
bom Os « required or commanded by any juſtice of peace, ſheriff 
n of the county, or under-ſherif, or by the mayor, bailif 
neceſſary that (c or bailiffs, or other head-officer or juſtice of the peace of 
_ 2 bare 46 any city or town corporate, where ſuch aſſembly ſhall be, 

n twelve or : : . . 
more riotersin by proclamation to be made in the king's name, immedi- 
order to entitle «6. ately to diſperſe themſelves, and peaceably to depart to their 
che party injured 4c habitations, or to their lawful buſineſs, under the pains 
gainft the hun- “ of the ſaid ſtatute, ſhall afterwards unlawfully, riotouly, 
dee (Vide leck. « and tumultuouſly continue together by the ſpace of one 
2. 2%. © hour after ſuch proclamation made, or after a wilful let 
moſt obvious 6 or hindrance of a juſtice of peace, &c. from making the 
confruction,. «© ſame proclamation, ſhall be adjudged felons without benelit 
not neceſſary to of clergy, &e.“ 
conſtitute the ; 
felony created by ſection 4. Douglas 700. 


% 
- 
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Seft. 57. And it is farther enacted by the faid ſtatute, 


« That if any perſon or perſons, ſhall with force and arms 
| « ywilfully 


3 


« wilfully and knowingly oppoſe, obſtruct, or in any manner 
« wilfully and knowingly let, hinder, or hurt any perſon, &c. 

« who ſhall begin to proclaim, or go to proclaim, according - 
« to the proclamation appointed by the ſaid ſtatute, whereby 
« ſuch proclamation ſhall not be made, they ſhall be adjudged 

« felons without benefit of clergy,” | 


919 
Sed. 58. And it is farther enacted by the ſaid ſtatutes , 
« That if any perſons unlawfully, gi 
« aſſembled together, to the diſtur 
« ſhall unlawfully. and with force demoliſh or pub down, or 280. 
« begin to demoliſh or pull down any\@þurch or chapel, or 
« any building for religious worſhip, certified and regiſtered 
« according to 1 Will. & Mar, c. 18.“ which is commonly 
called The Toleration Act, © or any dwelling-houſe, barn, 
« ſtable, or other out-houſe, they ſhall be adjudged felons with- 
out benefit of clergy.” 


Se. 59. And it is farther enacted by the ſaid ſtatute, Vide Cowyer 
4 That whenever any ſuch church, & c. ſhall be demoliſhed, 85. 

« Kc. by any ſuch rioters, &c. the inhabitants of the 

« town or hundred wherein the riot happened, ſhall be 

hound to make good the damage, &c.“ 


« whereas ſome doubts have ariſen whether the ſaid act of 1. Geo, deſtruction of 
 *1,(.2.c. 5. extends to the pulling down and demoliſhing fences, trees, 
* of mills,” thereupon it is enacted, © That if any perſgg c 
« perſons, unlawfully, riotouſly, and tumultuouſly aſſecbled p· 215. 
together, to the diſturbance of the public peace, ſhall wn- 

« lawfully, and with force demoliſh, or pull down, or begin 

* to demoliſh or pull down any wind ſaw-mill, or other wind- 
mill, or any water-mill, or other mill, which ſhall! have been 

* or ſhall be erected, or any of the works thereto reſpeQiv: 

« belonging ; ſuch offender ſhall ſuffer death without clergy; 

provided the proſecution be commenced withia eighteen 
months after the offence committed. 


+ Se. 61. It-is enacted by 13 Car. 2. c. 5. © That no 
© perſon or perſons whatſoever, ſhall ſolicit, labour, or pro- 7 

cute, the getting of hands, or other conſent of any per- Moor 755. 

* ſons above the number of twenty, to any petition, com- 4 Comm. 1474 
© plaint, remonſtrance, declaration, or other addreſs to the 
* king, or both, or either houſes of parliament, for altera- 
tion of matters eſtabliſhed by law in church or. ſtate, 
* unleſs the matter thereof have been firſt conſented unto, and 
* ordered by three or more juſtices of that county, or by the 
major part of the grand jury of the county, or diviſion 
X 3 «of 
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„ B. Vide the 
go and tumultuouſly trials of the rio. 


e of the public peace, ers in the year 


. 60, And it is recited by g Geo. 3. c. 29.“ That rr the NE 


: &c. vide 6 Geo. 
or . . 16. ante. 


* _ elared it was the vzanimous opinion of the court, that neither that, nor apy other act of parliament 
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d ofthe county, where the ſame matter ſhall arife. at their pub. 
« lic aſſizes, or general quarter ſeſſions, or if ariſing in Log. 
“ don, by the lord mayor, aldermen, and common council 
c afſembled ; and that no perſon or perſons whatſoever, ſhallre. 
*© paif tochis majeſty, or both, or either the houſes of parliament 
e upon pretence of delivering any petition, complaint, remon. 
e {trance, or declaration, or 6ther addreſſes accompanied with 
. « exceſſive number of people, nor at any one time With abore 
<< the number of ten pggple upon pain of incurring a penaly 
„ not exceeding one-ÞUhdred. pounds and three mon!hy im. 
“ priſonment, on copviction, by two witneſſes, -within fx 
„ months, at the Kg Bench aſſizes, or quarter ſeſſions, 
« But this act ſhall not prevent the preſentation of any pub. 
& lic oroprivate grievance, to any member of parliamenz, 
„ by any number not exceeding twenty, or to the king, 
« for any remedy to be had thereupon.“ (6) 
\ | 


- (6) N.B Pyr Will. and Mary, ſeff. 2. c. 2. ſ. 1. article 5, uſually ſtyled the Bill of Rights, it 
is enafted, ** That it is the right of the ſubjects to petition the king, and that all commitments and 
e prdſecutions for ſuch petitioning are illegal.“ On thexrial of Lord George Gordon, it was con- 
tended tha: this article had virtually repealed the above ſtatute of Charles; but Lord Mansfiel4 4 


bad fepealed it; Aud that it was in full force. Douglas 592, 593+ 


ha 


„CHAPTER THE SIX/P-Y>SIXTH, 


r OFFENCES -vy OFFICERS! 
4 8 E N E RAL. | 


J 
WF : ; 
ON FENOES under the degree of. eapital,.more in 
me duactely againſt the ſubject, not amouning: to an adtua 
giſturbance of the peace, are either ;- Such -asare committed 
y officers; Or, Such as are committed hy common perſon 
without any relation to an office. 


Offences by officers ſeems reductbl#to the following heads; 
© Firſt, Neglect, or breach of duty. Secondly, Briver), 
*Fhirdly, Extortion. 


> Co. Lit. 2335 Sec. 1. As to-the*feſt of theſe offences, I take it d 
234 be agreed, That in the grant of every office whatſoever, 
Vide the cafe of there is this condition implied by common reaſon, that tht 
- theKivigv-Bam- grantee ought to execute it diligently and faithfully: For. 
4 4 lince every office is inſtituted, not for the ſake of · the ofh- 
g 7 cer, but for the good of ſome other, nothing can be mot 
tion for. misfal- juſt, than that he, who either neglects or refuſes to anſVe! 
7 CN the end for which his.office was ordained, ſhauld give wa de 


öde, need DIETS who are both able Land willing to take care = 


5 83 
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And «therefore i is certain, That an officer is liable to a 
forfeiture of his office, not only for doing a thing directly con- 
trary to the deſign of it, but alſo for neglecting to attend his 
duty at all uſual, proper, and convenient ties and places, 20 a 
whereby any damage ſhall accrue to thoſe, by or for whom Co. Lit. 233» 
he was made an officer. And ſome have gone Tſo far as 2Roll. 153. . zo. 
to hold, That an office concerning the adminiſtration of juſ- f * : ig 
tee, or the common=wealth, ſhall be forfeited for a bare Modern 193. 
non-uſer, whether. any ſpecial da be occaſioned thereby 1 Sid. 33. 
or not: But this opinion doth nofpear to be warranted r 491. 
by any reſolution in point, and the (a guthorities which are .) 39 H 6.32. 
cited to maintain it, do not ſeem to co to it. However 20 Ed. 4. 5. 
it cannot but be very reaſonable, That he h] ho ſo far ne- nyt 7. 
glects a publick office, as plainly to appear tg a no man- Ployden 379. 
ner of care of it, ſhould rather be immediatelydifplac 

7 wh can 11 4. 4. I» 


ed, than 7 Quin. 
the publick be in danger of ſuffering that da 27. 
not but de expected ſome time or other from his negli- 
gence. 3 *. 


$e4. 2. But it would be endleſs to enumerate all the 
particular inſtances, wherein an officer 2 be diſcharged or 
fined; and it alſo ſeems needleſs to endeavour it, becauſe 
they are generally ſo obvious to common ſenſe, as to need 
no explication; for what can be more plain, than that a gaoler | 
deſerves to be diſcharged and fined, for (Y) voluntarily ſuf- ) g Co. o. 
ering his priſoners to eſcape, or for (c barbarouſly miſuſing gen Raym. 216. 
them? What can be more evident, than that a (d) ſheriff (4) c. Iac. 446. 


is juſtly puniſhable for perſuading a jury to underprize # 


in the execution of a fieri faciar, &c, And thereſbre I 
ſhall leave the particular caſes of this nature to every Man's 
own judgment, which from the conſideration of the gene- See 4 Comyns 
tal rules above-mentioned, and the various circumſtances 58 * 
of every caſe, will eaſily diſcern how far each offence ofthis 

lind deſerves to be puniſhed, 


CHAPTER THE SIXTY-SEVENTH; 


Or BRIBERY. 


Tuna of bribery, I ſhall conſider, What it is, Aud 
How it is puniſhable. , Fe 


$2. 1. And firſt, Bribery in a firict ſediſe is taken 


for A great miſpriſion of one in a judici ; 5%, 008. 
; Fc judicial place, taking any ; Lift. 144. 

— thing whatſoever, except meat and drink of inal : ho 
ue, 


of any one who has to do before him any Way, for 


Or BRIBERY, N.. 


doing his office, or by colour of his office, but of the 
king only. . f 


. $:. 2. But bribery in a large ſenſe is ſometimes taken 
Hobart 9. for the receiving or offering of any undue reward, by or to 
C. Jac. 65. any pe ſon whatſoever, whole ordinary profeſſion or 


— relates to the adminiſtration of publick juſtice in order ty 


2 Slk-1d 695. incline him to do a thing againſt the known rules of bo- 
21 Modern 193. neſty and integrity; for the law abhors any the leaft tendency 
to corruption in ho are any way Concerned in its 
adminittration, and wol not endure their taking a reward 


for the doing a thiggf which deſerves the ſevereſt of puniſh. 
ments. (1) * ' 


(1) Therefore, to bribe 0 0 by giving money, or promiſes to vote at elections 
members Of corporations, which rected for the ſake of public government, is an offence for 
waich az information wikthie. 2 aye 1377. 1 Black. 383. But the court will grant in in- 
formation for th.s offence; very cautiouſly, fince the additional penalties by ſtatute. 1 Black. 350. 


Infra. ſect. 7. 
8 
Ser. 3 Alſo bribery ſometimes ſignifies the taking 


4:2. 245, giving of a reward for offices of a public nature; and ſure 
nothing can be more palpably prejudicial to the good of the 
publick, than to have places of the higheſt concernment, on 
the due execution whereof the happineſs of both king and 
people doth depend, diſpoſed of not to thoſe who are moſt able 
to execute them, but thoſe who are moſt able to pay fot 
them; nor can any thing be a greater diſcouragement to 

' Induſtry and virtue, than to ſee thoſe places of truſt and 
hofi@r, which ovght to be the rewards of thoſe who by 
their duſtry and diligence have qualified themſelves for them, 
N on ſuch who have no othe recommendation but 

x? "nt that of being the higheſt bidders; neither can any thing 

"rao 702 be greater temptation to officers to abuſe their power 

: b ibery and extortion, and other acts of injuſtice, than 
y Hribery an n, e s of injuſtice, th 
the conſideration of the great expence they were at in gaining 
their places, and the neceſſity of ſometimes ſtraining a point 
to make their bargain anſwer their expectation, 


For which reaſons, among many others, it is expreſly en- 
ated by 12 Rich. 2. c. 2. That the chancellor, tres 
« ſurer, keeper of the privy ſeal, ſteward of the king's 
c houſe, tne king's chamberlain, clerk of the rolls, the 
« juſtice of the one bench and of the other, barons of the Eu- 
© chequer, and all other that ſhall be called to ordain, 
© name, or make juſtices of the peace, ſheriffs, eſcheator$, - 

„ cuſtomers, comptrollers, or any other officer ot 
« miniſter of the king, ſhall be firmly ſworn that they 
& ſhall not ordain, name, or make any of the above-men- 
« tioned officers, for any gift, or brocage, favour or affection, 


nor that none which ſueth by himſelf, or by others, privily or 
N 6 open! 
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« openly, to be in any manner of office, ſhall be put in 
« the ſame office, or in any other, but that they make all 
« ſuch officers and miniſters, of the beſt and moſt lawful 
« men, and ſufficient to their eſtimation and knowledge.” 


Alſo by 4 Hen. 4. c. 5. No ſheriff ſhall let his baili- 
« wick to farm to any man, for the time that he occupieth 
« ſuch office, &c,” : 


Alſo it is enacted by 5 & 6 Edw. G. c. 16.“ That if any vide Noy 103. 
te perſon ſhall bargain or ſell, or take any reward, or promiſe Moor, 781. 
« of any reward for any office, or the deputation of any office, * 
« any way concerning the king's revenue, or the keeping of bis „ e 
« caſtles, or the adminiſtration or execution of juſtice, (unleſfs ' 
& it be ſuch an office as had been uſually grade Before the piers 
« making of the ſaid act by the juſtices of the Þſng's Bench _ ,- 
« or Common Pleas, or by juſtices of aſſize) that then Every ; 
« ſuch perſon ſo bai gaining or wy or taking ſuch reward, 
« or promite, &c. ſhall not only forfeit his right to ſuch office, 
« or to the nomination thereof, but alſo oy perſon who 
« ſhall give any ſuch reward or promiſe, &c. ſhall be adjudged 


« 2 diſabled perſon in law, to have or enjoy ſuch office, &c,” 


$48. 4. In the conſtruction of this ſtatute of 5 & 6 Edw. 6. 
the following points have been reſolved : Firſt, That the offices . — 
of chancellor, regiſter, and commiſſary in eccleſiaſtical courts, 3 laft. 148. 
are within the meaning of the ſtatute, inaſmuch as thoſe courts, Salkeld. 468. 


do not only determine matters which are brought before #: Levinz 28g. 


2 
"9 V 0 . 6 * 
merely y ſalute animes, but alſo have the deciſion of diſſfes 


concerning the law fulneſs of matrimony and legitimatioh of 
children, which touch the inheritance of the ſubjedts, and 
alſo hold plea of legacies and tithes, Sc. in which reſpects 
they are courts of juſtice ; but it hath been adjudged, that yo. 
office in fee is within the ſtatute. 1 


SF. 5. Secondly, That one, who makes a contract for , oÞ., 1, 


an office contrary to the purport of the ſaid ſtatute, is ſo far Hobart 75. 


diſabled to hold the ſame, that he cannot at any time during * r 4 


dis life be reſtored to a capacity of holding it by any grant; C. Jac. 386, 
or diſpemation whatſoever. 


Thirdly, That a bond by a deputy of an office to pay a Salk. 466, 468. 
certain ſum at all events, is within the ſtatute, and conſequently 5 diodes he 
totally void, though it alſo contain other conditions which, 3 Co. 3a. 


lf they ſtood by themſelves would be good; but not a bond ©: Elis. 529, 


to pay half the profits or a certain ſum out of the profits of the an 50. 
oflice for a deputation. 1 


Fourthly, That the ſtatute extends not to offices in the Salkeld 471. 
lantations, HS ere 2 Me. 


See. 
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314 Or BRIBERY, «hk, 


Steer. 5. As to the ſecond point, vis. How bri 
1 Hal — puniſhable; it is ſaid, That at common law, bribery u. 
x Leon. 295. judge, in relation to a cauſe depending before him, yg 
T Cn 3, looked upon as an offence of fo heinous a nature, that þ 
vas ſometimes puniſhed as high treafon before the 25 Edy, 
3. and at this day it is certainly a very high offence, a 
puniſhable, not only with the forſeiture of the offender; 


office of juſtice, but alſo with fine and impriſonment, . 


3 ln. 18. $22. 3. Allo all The other above-mentioned kind 4 


4 1 bribery, taken in a free ſenſe, ſeem to be ar pen with 
amez 


of Middleſex, fine and impriſonment, c. And in the time of - 
N been the Firſt, the ear! of M. lord high treaſurer of Engla 
ingham'siaceret being impeached by the commons for refuſing to hear pe 
from the raok tions „ him by the king, till he had received gien 
ed * bribes, and bor other ſuch like miſdemeanours was, by ſen. 
bend blah tros- tence of the lords, deprived of all his offices, and diſabled 
furerofEngland, to have any for the future, or to fit in the parliament, and 
— 5 ait. was fined fifty thouſand pounds, and impriſoned during the 
pleaſure of his king's pleaſure. (2) 

patron, the fa- 

vorite vowed revenge, and employed all his credit with the commons to procure the impeachment of 
the treaſurer; but the charges againſt him were neither numerous nor important, the whole meaſur 


very difſatisfaQory to the king, and the fine was remitted upon the acceſſion of Charles the Ort, 
Parl. Hiſt. vol. 6. p -· 191. ä | 


An ATTEMPT. to induce a' man to adviſe the king, under the influence of a bribe 
is_ criminal, though never carried into execution. 4 Burr, 4499. Offering money to 2 pi 
counſellor to procure the reverſion of an office in the gift of the crown, has been adjudged a mil 
demeanoury and * by information. Rex v. Vaughan. 


N + Se. 8. And it is enacted by 7 & 8 Will. 3. e. 7. 
— — . © That all contracts, promiſes, bonds, and ſecurities whit- 
void election, an . ſoever, mace or given to procure any return of aj 
_— for this (% member to ſerve in parljament, or thing relating tber 
1 * unto, ſhall be adjudged void; and that whoever 'makts ot 
L. Ray. go4+ gives ſuch contract, ſecurity, promiſe, or bond, or any git 
ce or reward, to procure a falſe or double return, ſhall fortei 
 & 3ool. One third to the king; one third to the poor; one 
5 third to the informer ; to be recovered by action or infor- 

© mation,” (3) 


+ 82. 9. And it is further enacted by 2 Geo. 2. c. 2 
3Purr. 1270. © That if any perſon having, or claiming a right to vt 


at. cont % at any election for members of parliament, ſhall aſt, 
1 Black. 351, 


356, 524, 544. © receive, or take any money, or other reward by wy 
: * 


* of gift, loan, or other device, or agree or contract for 

„any money, gift, office, employment, or other 
© whatſoever, to give his vote, or to refuſe or forbear '0 
«© give his vote in any ſuch election, or if any = my 
„ himſel. 


D - = aa r oo @@ oo.om a .coc £4. 
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« himſelf, or any perſon employed by him, doth or ſhall by any 
« gift or reward, or by any promiſe, agreement, or ſecurity ' 
u for any gift or reward, corrupt or procure any perſon or 
« perſons, to give his or their vote or votes, or to for- tant ascss⸗ 
« hear (a) to give his or their votes in any ſuch election, cedary that the 
« ſuch offender ſhall for every offence, forfeit 500 l. together 2 thould ac 
« with full coſts of ſuit, by action or information at Weſt- — 2 
« minſter. And any perſon offending in any of the ſaid caſes, theprocurement. 
« from and after judgment has been ſo obtained againſt him, 3 Wilk 292. 

« or by ſummary action, or proſecution, or being >» other- 

« wiſe lawfully convicted thereof, ſhalÞFbe for ever diſabled to 

« yote in any election for members of parliament, or to hold, 

# exerciſe, or enjoy any office, or franchiſe as a member of 

« any city, borough, town corporate, or cinque port, as if 

« he was dead.” , 


* - 


* 4.7 


geld. 10. But it is - further enacted, . That if ſuch offender, 
# within twelve months next after ſuch election, diſcover any 
« other offender ſo that he be thereupon convicted, ſuch offen- 
« (er ſo diſcovering and not having been before that time con- 
e yicted of any offence againſt this act, ſhall be indemnified and 
 « diſcharged from all penalties and diſabilities which he ſhall 
e then have incurred by any offence againſt this act. Provided 
'« the proſecutions be commenced within two years, which 
« commencement ſhall be (by g Geo. 2. c. 38.) the actual 
e arreſt, ſummons, or ſervice of proceſs.” (4 t 


(4) This ſtatute does not take away the common law proceſs by indictment, or information for 
bribery at elections for members of parliament. But, as the offender would be equally liable to the 
penalties of the ſtatute, vide 1 Black. 524, the court will not grant an information until the · two 
years are expired, 3 Burr. 133 5, except in particular caſes, founded on particular reaſons. * 3 
Burr, 1340. And it ſeems as if the court would adjourn paſſing ſentence on a conviction by indi- 
nent, on tlie defendant's entering into a recognizance to appear on the day when the time limited for 
bringing the qui tam action will expire, 3 Birr. 1359; but the court will not, after that time has 
elaplel, prolong the judgment on account of-the defendant's having invited one of the witneſſes, 
upon whoſe teſtimony he was convicted, becauſe being ſo much intereſted he could not be admitted 
a witneſs, 4 Burr, 1388. 1 Black. 404+ Nor will they ſtay the judgment on the ea in an 
ation for this injury, on affidavits that the defendant is a diſcoverer. 3 Wilſon 35. Nor will they 
grant a new trial, bgcauſe a witneſs was particepi criminis., Sayer 290. But they will grant a new 
tial, if upon a ſpecial caſe, the jury have not found who was the firſt diſcoverer, although they find 
at the defendant produced a judgment by which it appeared that he had obtained a verdict agalnſt 
2 third perſon upon this act; for it dves not follow conclufively, that the perſon who obtains the 
rerciet is neceſſarily the diſcoverer, 4 Burr. 2504, 2469. And it has been determined, that the 
Von who makes an affidavit of the.fatt upon which another obtains a verdict, is the true diſcoverer. 
4 Burr, 2286. And although a verdict is not a conviction until it be compleated by a podg- 
ment, yet, after it is ſo compleated, which the court will grant leave to do, it will relate back to 
the time of the original diſcovery. + Ibid. x Black, 665. Vide alſo the Cricklade caſe, one 
wiume, octavo, publiſhed by E. Brooke, 1785, Alſo 22 Geo, 3. c. 31. 


If the elector is bribed by a friend of the candidate's, and exchanges a note to Inſure the vate, it is 
'dribery within the act, although the cleQor voted for the oppoſite patty. 3 Burt. 1237. 1 Black. 
317. And ſo alſo is laying a wage with the voter that he does not vote for q particular candidate. 
Loft, 552. vide alſo Allen v. "Hume, Mich. 26 Geo. 3. And by giving. the eleQor 
money, he admits his right to vote, and ſhall not be permitted afterwards to controvert it, 3 Burr, 
1880. Nor is it neceſſary that the candidate ſhould have declared himſelf atthe time the bride was given, 
becauſe aſking a vote for him, undet the title of che candidate's friend, makes him a candidate. Coumb 
„ Fit, 5 Geo, 4. 1 Black, 523. Nor, it is neceſſary that the perſon bribed ſhofillveftually have a 


right 
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 : Or EXTORTION, . 


right to vote. 3 Wilſ. 35. But in an action the declaration muft ſtate what the defendant receive 


or took as a reward, and whether money, or what particular ſpecies of reward, and not inc. 
and diſjunctively, that he took a gift I reward,” and being upon a criminal charge, Troy, 
not helped by verdict, 4 Buir. 2471. P 


CHAPTER THE SIXTY-EIGHTYH, 


Or EXTORTION. 


N treating of Extortion, I ſhall conſider, What ſhallbe 
1 called Extortion ; How it ſhall be puniſhed, i 


1 Sell. As to the firſt point it is ſaid, That extortion ig 
—— 102. large ſenſe ſignifies any oppreſſion under colour of right; 
lag. 149. that in a ſtrict ſenſe, it ſignifies the taking of money by a 
C. Car. 438, officer, by colour of his office, either where none at all is dit 
-- $3- or not fo much is due, or where it is not yet due, 


3 Inſt. 68. 
I Ray. 149» 11 Mod. 30, 137. Salkeld 382. 


9 "RY Ser. 2. It is ſaid, That at the common law, which ws 

Co. Lit. 368, affirmed by the ſtatute of Weſtminſter, x. c. 26. it was et 

_— for any ſherift or other miniſter of the king, whole ai. 

' Hce did any way concern the adminiſtration or execution d 

juſtice, or the common good of the ſubje&, to take any re- 

OR ward whatſoever for doing his office, except what he received 

8 466. from the king. And ſurely this was a moſt excellent it- 

Ero. Cir. 250. ſtitution, highly tending to promote the honour of the king, 

and the eaſe of the people, and hath been always thought to 

4 Inſt, 274 conduce ſo much to the public good, that all preſcriptions 

— of e which have been contrary to it, have been 

| * _ holden to be void; and upon this ground it hath been reſolved, 

- "That the preſcription, by virtue whereof the clerk of the mu. 

ket claimed certain fees for the view and examination of al 
weights and meaſures, &c. was merely void. 


| Sect. 3. But it hath been holden, That the fee of twent) 
21 H. 7.17. pence, commonly called the bar-fee, which hath been taken, ume 
i} aw 126 out of mind, by the ſheriff, of every priſoner who is acquit 
8. P. C. 49. and alſo the fee of one penny, which was claimed by the coronet 
of every viſne, when he came before the juſtices in Ehr, 
are not within the meaning of the ſtatute, becauſe they 4 
not demanded by the ſheriff or coroner for doing any thing fe. 
lating to their offices, but claimed as perquiſites of right *- 
longing to them, whether they do any thing or not- 
there ſeemeth to be no neceſſity for this diſtinction, for it 
cannot be intended to be the meaning of the ſtatute * 


Oo 
* 


5 
. 
N 
ol 
e. 
ed 
f. 
$ 
to 
ns 


C68, Or EXTORTION. 317 


j courts of juſtice in whoſe integrity the law always 21 H. 7. 17. 
N higheſt pan 7 Ay from allo Sin reaſonable fees “ Lit. 368. 
for the labour and attendance of their officers. For the 
chief danger of oppreſſion is from officers being left at their 
liberty to ſet their own rates on their labour, and make their 
own demands; but there cannot be ſo much fear of theſe 
abuſes, while buy are reſtrained to known and ſtated fees, 
ſettled by the diſcretion of the courts which will not ſuffer 
them to be exceeded, without the higheſt reſentment. (1) 


(1) For the fees allowed to the ſeveral officers, vide 3 Com. Dig. 323, 324. 1 Modern g. 
11 Modern 89. Ld. Ray. 4. 103. 9 and 10 Will. 3. c. 41. 29 Eliz. c. 4+ 3 Jac. 1. c. 7. 
10 & 11 Will. J- Co 23 ſ. 8. 3 Geo. 1. Co 15 · 17 Geo. E Co 26. ſ. 6, Cro. Cir. 253. 


$f. 4. Alſo it having been found by expgrience, That 
generally it is vain to expect that any officer who depend 
upon a known fixed ſalary, without having any immediate 
oy: from any particular inſtances of their duty, ſhould: be 
c ready in undertaking, or diligent in executing them, as they 
would be, if they were. to have a preſent advantage from 
them; it hath been thought expedient to permit them to 
take certain fees in many caſes, but it is certain that they SG od 
are guilty of extortion, if they take any thing more. Alſo g Lit. 368. 
jt hath been reſolved, That a promiſe to pay them money R. Abr. 6,26, 
for the doing of a thing which the law will not ſuffer them de 
o take any thing for, is merely void, however freely and 2 ze 
oluntarily it may appear to have been made; for if once Jones 65. 
it mould be allowed, That ſuch promiſes could maintain Ys Elis. 554- 
x . Moor. 468, 523. 

an action, the people would quickly be given to under- C. 7c. 03. 
and how kindly they would be taken, and happy would 

hat man be who could have his buſineſs well done without 

em. (2) | 

| \ 

(2) It is extortion to oblige an executor to prove a will in the biſhop's court, and to take fees 
khereon, knowing the ſame to have been proved in the prerogative court. Strange 73. Orin a 
beru's officer to admit a priſoner to bail, upon an agreement to receive a certain ſum, when the 
filoner ſhould pay to a third perſon another tum of money. 2 Burr. 924. To arieſt a man in order 
obtain a releaſe from him. 8 Mod. 189. In a gavler to obtain money from his priſoner by any 
lourable means. 8 Mod. 226. Str. 575. Or in a church warden celore . I Sid. 307. 
In 2 miller, if he takes more for toll than is due by cuitom, Ld. Ray. 149. Or a commitlary for 
lation. 3 Leo. 268. Or a ferry man more for his ferry. 4 Mod. 101. Or to ſeize upon the 
pace where a fair. is held; and by building falls, to force an exorbitant price for them. Ld, 
if. 150. Or in an under ſheriff to refuſe to execute procets till his fees are paid. Salk, 330. 


Or to take a bond for his fee before execution is ſued out. Hutt. 53- Or for a coroner to refuſe 
bis view until his fees be paid. 3 Inſt. 149. 


del. 5. As to the ſecond point, viz. How extortion ſhall ag $2, 
be puniſhed; there is no doubt, but that at common law it is peo = 
ſeverely puniſhable at the king's ſuit, by. fine and impriſon- Raym. 315. 
ment; and alſo by a removal from the office, in the execu- ? _— ys 
don whereof it was committed. Alſo extortion in ſheriffs, 182 0 
eſcheators, bailiffs, gaoler, the king's clerk of the market, and Strange 74. 


ter inferior miniſters and officers of the king, whoſe offices 


9 
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Or PERI UR V. R. 


do any way concern the adminiftration or execution of u 

or the common good of the ſubject, or for the age 
vice, hath a farther additional puniſhment by the abn. 
mentioned ſtatute of Weſtminſter, by which it is enadted, 
«© That no ſheriff, nor other king's officer, ſhall take a, 
„reward to do his office, but ſhall be paid of that wig 
« they take of the king, and that he who ſo doth, ſhal 
<« yield twice as much, and ſhall be punithed at the king 
<« pleaſure.” (3) : 


| (3) And an action lies to recover the doyble value. 3 Com. Dig. 323. But the indiQmey 
which may be brought at the ſeſſions, Str. 73, or infor mation, muſt tate the fact particu 
3 Leo. 263. 25 Edw. 3. ft. 3. c. 9. 11 Mod. 80. It muſt alſo ſpecify the time when the ofen 


torted was taken, yet it is good after verdict. Sid 91. And, in general, the King's Ben 
oblige the party to demur tqa defi e indictment for extortion. 5 Mod. 13. And whatev 
be the ſum, if there is proof only of a ſhilling taken, the defendant is guilty; for the taking i 
offence, and not the contract. L. Ray. 149. And he alſo who aſſiſts is equally guilty, + 


Vas committed. 4 Mod. 101, 103. But although it be omitted to be ſtated for what the 3 


are no acceſſaries in extortion, Str. 73. Extortion may be laid in any county, by the 31 Eli 
Sed vide 2 Hawkins, ch. 26. f. 50. 


£4 
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CHAPTER THE SIXTY-NINTH, 


 PARIURAY. 


FFENCES under the degree of capital, more in- 

mediately againſt the ſubject, not amounting to u 
actual diſturbance of the peace, which may be committee 
by private perſons, without any relation to an office; ar 
either, Such as are infamous, and groſly ſcandalous, piv- 
ceeding from principles of downright diſhoneſty, malice or 
faction. Or, Such as are of an inferior nature, and neithtf 
infamous, nor groſly ſcandalous, 


Thoſe of the firſt kind ſeem to be reducible to the follow 
ing heads: Perjury, and ſubornation of perjury, Forge): 
Cheats. Conſpiracy. Keeping of a bawdy-houſe. Aub 
Libels. | 


And firſt of perjury, and ſubornation of perjury, of both 
which there are two kinds. Firſt, By the common law. *. 
condly, By ſtatute, 


8 * PER JUR, by the common law, ſeemeth to be a willul fall 


Juſ of Peace, Oath, by one who being lawfully required to depoſe the tru 
102. in any proceeding in a courſe of juſtice, ſwears abſolutely i 
a matter of ſome conlequence to the point in queen 


whether he be believed or not. For 


2 © a 


For the better underſtanding whereof, I ſhall conſider the 
ſollo wing particulars : | | 


Firſt, How far this offence muſt be wilful. Secondly, In 
what kind of proceedings it may be committed. Thirdly, In 
what caſes an oath may be ſaid to be ſo far lawfully adminiſtred, 
that he who takes it may become guilty of perjury. Fourthly, 
In what kind of oaths perjury may be committed. Fifthly, 
How far the oath muſt be falſe. Sixthly, Whether the mat- 
ter of the oath muſt be abſolute. Seventhly, How far things 
ſworn ought to be material to the point in queſtion. Eighthly, 
How far the falſe oath muſt be credited. = 


geg. 2. As to the firſt particular, viz. How far this of- aar, 50 
te muſt be wilful ; it ſeemeth that no one ought to be found 5 14 art: rob 
Mty thereof without clear proof, That the falſe oath alled-, Salkeld 513. 
z24inſt him was taken with ſome degree of deliberation z 3 lag. 163. 
ea the whole circumſtances of the caſe it ſhall ry 
appear probable, "That it was owing father to the weak- 
neſs than perverſeneſs of the party, as where it was ng 
oned by ſurprize, or inadyertency, or a miſtake of the true 
of the queſtion, it cannot but be hard to make it amount ta 
voluntary and corrupt perjury, which is of all crimes wha 
ſoever the moſt infamous and deteſtable. . 


i 
9:2, z. As to the ſecond particular, viz. In what kind of 

proceedings this offence may be committed. It ſeems to be 

clearly agreed, That all ſuch falſe oaths, as are taken before g. x;;, 168. 

thoſe who are any ways intruſted with the adminiſtration of 169. 

public juſtice, in relation to any matter before them in debate, my po 

are properly perjuries; and it ſeems to have been holden by Flobatt 66. 

ſome, that all ſuch falſe oaths as are taken before perſons 

authorized by the king to examine witneſſes in relation to 

any matter whatſoever, wherein his honour or intereſt are con- 

cerned, are alfo puniſhable as perjuries. And ſurely there can 

e no offence of this nature which will not juſtly deſerve a pub- 

le proſecution, inaſmuch as if it ſhould once prevail, it would 

make it impoſſible to have any law whatſoever duly executed, 

and expoſe the lives, liberties, and praperties, of the moſt in- 

nocent, to the mercy of the greateſt villains. And thare- 

fore it hach been holden, That not only ſuch perſons are in- 

lictable for perjury, who take a falſe oath in a court of 

record, upon an iſſue therein joined, but alſo all thoſe who 


forſwear themſelves in a matter judicially depending before an 


would ok (a) equity, or ſpiritual (5) court, or any other (c) lawful (aJC. — 
— whether the proceedings therein be of record or Singer 327. 


. . Sid. 3, 
or whether they concern the intereſt of the king 'R. Pio 
(?) C. I's, 185, 609. 2 Roll. 410, 1 R. Abr. 40. 1 Leon. 131. 
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5 Mod. 348. 
Con. Dy. 243 (c) 2R. 
Yelv. 27, 


e. un 1 R. Abr. 41. Winch. 2. 5 Mod. 348. Hut. 34. 1 Mod. 55. 
Vie fig. 17 342, 348, 905. (4) 12 Co. 104. C. Jac. 212. Cun. C. Jacs 120. 3 Inſt. 164. 


or 


Or PERJURY. Ky 


or ſubject. And it is ſaid to be no way material, whey, 

ſuch falſe oath be taken in the face of a court, or Perſons ay. 

thorized by i: to examine a matter, the knowledge wheregf is 

(c) 1 R. Abr. 39. neceſſary for the right determination of a cauſe; and (e) there. 

fore, I hat a falſe oath before a ſheriff, upon a'writ of enquiry 

of damages, is as much puniſhable as if it were taken before 
the court on a trial of the cauſe, mr WER» 


Alſo it ſeemeth, That any falſe oath is puniſhable, as pe. 
jury, which tends to miſlead the court in any of their proceed. 
ings relating to a matter judicially before them, though it ng 
way affect the principal judgment which is to be given in the 

He. cn. 246, Cauſe; as where a (F) perſon who offers himſelf to be 
for another knowingly, and wilfully ſwears that his ſubſtag 
is greatex than it is. Alſo it hath been reſolved, That 
only ſuch oaths as are taken upon judicial proceedings, but 
"alſo all ſuch as any way tend to abuſe the adminiſtrati 
(eg) > Roll. 410. juſtice, are properly perjuries; as where one (g) takes a . 
2 R. Abr. 77. before a juſtice of peace, in order to induce him to comęe 
_— to find ſureties for the peace, c. or where a perl 
b) Noy 100 wears himſelf () before commiſſioners appointed by the 
627, i he to enquire of the forfeitures of his tenants eſtates, C. 
ereby he makes them liable to be ſeized by exchequer pro- 
ceſs.— Alſo it hath been faid, That a falſe oath is puniſhable 
as perjury, in ſome caſes, wherein the king's honour or intereſt 
is concerned, though it do not concern the adminiſtration of 
Juſtice; as where one ſwears a falſe oath concerning the 
poſſeſſion of lands, before commiſſioners appointed by the 
king to inquire of ſuch perſons whoſe titles to the lands in ther 
poſſeſſion are defective, and want the ſupply of the king's 
patents: And this is certainly an offence of a very heinous u- 
ture, (i) tending not only to fruſtrate the king's gracious put- 
poſe, but to abuſe his goodneſs by inducing him to grant bis 
patents to thoſe who are out of poſſeſſion, and no way within 
the intent of the commiſſion, which, inſtead of quieting the 
poſſeſſions of the ſubjects, cannot but end in the greatelt di 
turbance of them. 5 | 


However it ſeemeth certain, That no oath whatſoever in! 
mere private matter, howſoever wilful or malicious it may 
is puniſhable as perjury in a criminal proſecution ; for private 
injuries are left to be redrefſed by private actions; and upon 

this ground it hath been holden, That a falſe oath taken by cut 

Con. 1Ven, 369. upon the making of a bargain, that the thing ſold is his on, 

110. is not puniſhable as perjury.—Alfo from what hath bee 1 
appears, That the notion of perjury is confined to ſuſſ ps 

3 R. Abr. 257. lick oaths only as affirm or deny ſome matter of fact, Anta 

to the knowledge of the party; and therefore, 'T hat it 6 1 

not extend to any promiſſory oaths whatſoever ; from which | 


clear 
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follows; That no officer publick or private, who neg- 18 
wy execute his office in purſuance of his oath, or acts cbn+ , 3 
taty to the purport of it, is indictable for perjury, in reſpect 
of ſueh oath ; yet it is certain, That his offence is highly ag- 

cavated by being contrary to his oath; and therefore, that 
hz is liable to the ſeverer hne on that accounts 


den. 4. As to the third particular) viz. In what caſes a, 1 
di may be ſaid to be ſo far lawfully adminiſtered, that he i * Fa 
who takes it may became guilty of perjury by ſwearing falſly. 3 Int. 164. 

1 ſeemeth clear, That no oath whatioever taken before (n) ps + 
perſons * merely in a private (3) capackty, or (e ) before oh 8 * 
thoſe who take upon them ta adminiſter oaths of a publick K K. Abr. 457. 


4 


by without legal authority for their ſa doing, or (d) be- — 38, 1323 
e thoſe who are legally authorized to adminiſter ſome kinds ; iat. 166. 


ol dach, but nat thoſe which happen to be taken before them; bee 4 Iost. 975 
en (e) before thoſe Who take upon them to adminiſter __ 2 
juſtice by virtue of an authority ſeemingly colourable, bat in 4 lag. 478. 
truth unwarranted and merely void, can ever amount to per- {e) Sid. 1483. 
juries inthe eye of the Jaw, becauſe they ate of no manngf of 2 hs 
force, but are altogether idle. (1) juitifiable in tax 
King a voluntary 


ad larlt in any extrajudicial matter. Vide 3 3 Geo. 4-6. 46 4 Buri» % 


And from the ſame ground it feemeth alſo cleatly to follow, 
That no falſe oath in an affidavit, made before perſons falſly 
preicnding to be authorized by a court of juſtice to take affi- 
davits in relation to matters depending before ſuch eourt, can 
properly be called perjury, becauſe no affidavit, is any way 
regarded, unleſs it be made before petſons legally intruſted 
wit a power to take it, as being both of ſufficient ability tg 
a all proper queſtions of the party who ſhall make ſuch affi- 
dane, and alſo of ſuch integrity as not to ſufter any thing to 
be inſeried therein, to the truth whereof the party hath not 
ſworn, And though it may be ſaid, That an affidavic taken 
before perſons falſly pretending to be commiſiion2d for ſuch put- 
pole bythe courts of jaitice, doch directly tend to impoſe upon ſuch 
courts, and may pottibly happen through ſurprize to be read, and 
may alſo in its own nature be altogether heinous, as if it had 
been made before perſons regularly impowered to take ity yet 
naimuch es it is of itſelf of no manner of validity, and is no 
otherwiſe regarded, than as it hach the appearance of being 4 Gomes 189» 
ſworn before perſons legally commiſſioned, without which it 3 inf. 165+ 
Would have no manner of credit, it ſeemeth that offences of 
MisKture are moſt properly puniſhed by teverely chaſtifing 
thoſe ho ulurp ſuch an authority of adminiſtering of oaths, 
Without any legal warrant. | 


Ver. l. | A Llowever 


= - - or PEE UE 4, 


However, it hath been adjudged, That a falſe oath, taken 
before perſons, who, haying been commiſſioned to examine 
g, witneſſes, bappen to p:oceed after the demiſe of the king who 
gave them their commiſſion, and before notice thereof may be 
puniſhed as perjury ; for it would be of the utmoſt ill conſe. 
quence to make ſuch proegedings void; and therefore though 
all ſuch commiſſions be in ſtrictneſs legally determined by the 
demite of the king, who gave them, without any notice; yet 
for the neceflity of the caſe, whatever is done under then 
before ſuch no.ice, muſt be ſuffered to ſtand good ; for other. 
wife the moſt innocent and moſt deferving ſubjects would be 
| unavoidabty expoſed to numberleſs proſecutions for doing 
r Ven. 181. their duties, without any colour of a fault, And Qu 
8 Whethet a perjury in a court whoſe proceedings are aff 
wards reverſed by error, may not ſtill be puniſhed as peijury, 
notwithſtanding fuch reverſal, (2) 4 


C Car. 97, 9 
99.7 


2) In the eaſe of the Kir gv. Alford, Summer afiizes for Somerſet, 1976, the defendant vm in« 
dified tor pe:jury in a cauſe tried at the atjizes before Mr. Juitice Willes. The caption of the iu- 
diftment recited the, names of the judges who were in the commiſhon, and charged, “ That at the 
« 421d trial, before * honourable Edward Willes exe of tbe juſtices atoreſaid, the def. ndant took his 
« corporal oath, Kc. He the ſaid Edward Willes then and there bawing competent artberig 15 ad. 
„ miniſter an oath to the detendant in that behalf,“ the priſoner was found guilty, But Mr, 
Raron Eyre, who Qi'd the cauſe, doubted of the authority of one commiſſioner to adminiſter the oath; 
the record of ni /rius, which wis read in evidence, ſtating, in the utual form, that the trial wu 
bete both the julyes and theiefore, Another doubt arvſe whether the evidence maintained th: 
indictment. On reference, the firſt Hilary term, 17%, the judges were unanimous, that either of 
the juuges may adminilker the oath ; conſequently there was no variance, and the eonvidtice 
god. M. S. 


7. 5. As to the fourth particular, viz, In what kind of 
oaths perjury may be committed. It ſeemeth clear, Thats 
man may be in danger of being guilty thereof, not only in 
reſpect of a falſe oath, taken by him as a witneſs for another, 
but allo ia reſpect of a falſe oath takes by him in his cn 
cauſe, either in an anſwer to queſtions put to him in 2 covit 

(R. Abr. 4. of (a) Jaw or (%) equity, having power to purge him upon 
oath concerning his knowledge of the matters in diſpute, ct 
in his (e) affidavit concerning ſome collateral matter, wherein 
the parties own oaihs are allowed to be taken. But it ces, 


7 
C Eliz. 600. 
(neon. 127. 
C. Fl:ie 135. 


** Ae. AD. That a juror who gives a verdict contrary to manifeſt eu- 
69%. dence, is not properly guilty of perjury within the above mei- 


J . tioncd deſcription, becauſe he is not ſworn to depoſe the ru, 
(c) : Rl-79 but only to give a true judgment upon the depoſition 0 
« Mudern 348. O.hcis, and in many Calcs is not puniſhable at all in foro u- 


Moor 5% uno, as ſhall be ſet forih more at large in the chapter 
2 Keole 482. g 


2 R. Abr. 77. conſpiracy. 


ee ter of the cath which may amount to perjury, mu falſe 
2 N c . It (4) is ſaid not to be material whether the fact which b 
1 fworn, be in i ſelf true or falſe; for howſocver the oy 
8 ſworn may happen to prove agreeable to the truth, Jet 52 


& 


Sect. 6. As 16 the fifth particular, viz, How if mat” 


| 
| 
| 
: 
\ 
þ 
: 
I; 
t 
1 
b 


| ind beat and wounded J. S. where in truth he beat him with 


Ch. 69. Or PERJUR v. 


were not known to be ſo by him who ſwears to it, his offence 
is altogether as great as if it had been falſe, inaſmuch as he 
wilfully ſwears, That he knows a thing to be true, which at” 
the ſame time he knows nothing of, and impudently endea- 
vours to induce thoſe before whom he ſwears to proceed upon 
the credit of a depoſition, which any ſtranger might make as - 
well as he. 


Feng. 7. As to the ſixth particular, viz, How far the 
oath muſt be abſolute, Ir is ſaid, That no oath ſhall amount 
to perjury unleſs it be ſworn abſolutely and directly z and 
therefore, That he who ſwears a thing according as he thinks, 
remembers, or believes, cannot in reſpect of ſuch an oath bg 
found guilty of perjury, | a 


Se. 8. As to the ſeventh particular, viz.' How far the + Free, $66. 
thing ſworn ought .to be material to the poigt in queſtion ? 8 SY 
It ſeemeth clear, That if the oath for which a man is indicted Aleyn 79. 
of perjury, be wholly foreign from that purpoſe, or altogether 1 R. Abr. 141. 
immaterial, and neither any way pertinent to the matter in * Ry 
queſtion, not tending to aggravate or extenuate the damages, Salkels 514. 
nor likely to induce the jury to give a readier credit to the Ney 36. 
ſubſtantial part of the evidence, it cannot amount to perjury, 33 7515 
becauſe it is merely idle and inſignificant, As if upon a trial, Hobart 5. 
in which the queſtion is, whether ſuch a one was compes or Carthe 223. f 
not, a witneſs introduces his evidence by giving a hiſtory of a L Lay | 
journey which he took to ſee the party, and happens to ſwear | | 
tally in relation to ſome of the circumſtances of the journey, 

Alſo it hath been adjudged, That where a witneſs being aſked 

by a judge, whether 4. brought a certain number of ſheep Kl. 4 
from one town to another altogether? anſwered, That he did Noll. 4, 369. 
ſo; where in truth A. did not bring them all together, but | 
part at one time and part at another, yet ſuch witneſs was not | 
puiity of perjury, becauſe the ſubſtance of the queſtion was, 
whether A, did bring them at all or not, and that manner of 
bringing them was only a circumſtances And upon the ſame 
ground it is ſaid to have been adjudged, That where a wit» 
neſs being aſted, whether ſuch a ſum of money were paid for 
two things in controverſy between the parties? anſwered, 
That it was, where. in truth it was paid only for one of them 
by agreement, ſuch witneſs ought not to be puniihed for per- 
Jury; becauſe as the caſe was it was no way material whether 
it were paid for one or both. , Alſo it is ſaid to have been re- 
ſolved, That a witneſs who ſwore that one drew his dagget 


H$ +» 


3 loft. 168. 


2 Roll 44% 


Henley 97. 


x ſtaff, was not guilty of perjury, becauſe the 
Way material, 


beating only 


But perhays jn all theſe caſes it ought to be intended, 'I'hat 
queition was put in ſuch a manner, that the witneis might 
| Y a reaſonably 


324 


him ſtrictly concerning the circumſtances, and he give a pu- 


2 Noll. 368. 
T zlmer 382. 


x Siderſin 274. 


wards appears to be falfe; ſurely he eannot but be guilty of 


reaſonable, who held, That a witnels was guilty of perjuy, 


| debated, and therefore ſhall leave it to every man's own judge 


to be cicariy taken fur giarted in other becks. And there's? 


Or PERJURY. BL. i, 


reaſonably apprehend that the ſole deſign of putting it, wat, 
be informed of the ſubſtantial part of it, which might indyee 
him th:o? inadvertency to take no notice of the circumſtantal 
part, and give a genetal anſwer to the ſubſtantial ; for other. 
wiſe, if it appear plainly, That the ſcope of the queſtion wx; 
to ſift him as to his knowledge of the ſubſtance, by examining 


ticular and diſtinct account of the circumilances, which after. 


perjury, inaſmuch as nothing can be more apt to incline : 
jury to give credit to the ſubitamial part of a man's evidence, 
than his appearing to have an exact and particular knowledge 
of all the circumſtances relating to it. And upon thele 
grounds, I cannot but think the opinion of thoſe. judges very 


who in an action of treſpaſs for breaking the plaintiff's cloſe 
and ſpoiling It with ſheep, depoſed that he ſaw thirty or fory 
ſheep in the ſaid cloſe, and that he knew them to be the de- 
fendant's, becauſe they were marked with ſuch a mark, which 
he knew to be the defendant's mark, where in truth the ce— 
fendant never uſed ſuch a mark; for the giving ſuch a ſpecil 
reaſon for his remembrance could not but make his teſtimony 
more credible than it would have been without it; and thong 
it ſignified nothing to the merits of the cauſe, whether the 
ſheep had any mark at all or not, yet inaſmuch as the aſſy:- 
ing ſuch a circumſtance in a thing immaterial had ſuch a died 
rendency to corroborate the evidence concerning what ws 
moſt material, and conſequently was equally prejudicial tothe 
party, and equally criminal in its own naiure, and equi. 
tending to abuſe the adminiſtration of juſtice, as if the matter 
ſworn had been the very point in iflue, there doth not fem 
to be any reaſon why it ſhould not be equally puniſhable, 
But I cannot find this matter any where thoroughly ſettled 0: 


ment, which from tlie conſideration of the circumſtances of 
each particular caſe, may generally without any great difficulty 
diſcern whether the matter in which perjury is aſſigned, wet 
wholly impertinent, idle, and inſignificant, or not, whica 
ſeems to be the beſt rule for determining whether it be puniſh- 
able as pe:jury or not. ; 


But it is faid in Sen, ſpeaking as I ſuppoſe of an anſwer 
in chancery, that a man may be guilty of perjury at the com 
mon law by ſweating a thing not material. But furely 
ought not to be underitood in fo great a latitude, as if it were 
meant that every falſity in fuch an anſwer mult needs be pes 
howivever foreign, circumſtantial and trivial the point where 
it is aſſigned way be, which is directly contrary to whai ſeems 


: pet 


perhaps where it is ſaid that a man may be guilty of perjury 

in 2 thing not material, no more may ve meant, but that he 

may be as well guilty thereof, by anſwering to a matter not 

charged in the bill, as. by anſwering to the matters therein 

contained, which may alone be ſaid to be material, becauſe 

the defendant is not obliged in his anſwer to take notice of 

any thing elſe. Or elle perhaps the meaning may be, That 

in a proſecution for perjury at common Jaw, ſetting forth a 

falſe oath in ſuch an anſwer, relating io the thing (aid to be 

iy variance, the falſity ſhall be intended prima facie to have 

been ſome way material in the caule, unlels the contrary be 

proved by the other ſide: Whereas in all proſecutions upon 

the ſtatu'e, it is neceſſary expreſly to ſhew in what manner the 

falſe oath is material to the cauſe in queſtion, becauſe that ige iat. c 15 
ſtatute, extending only to ſuch perjuries whereby ſome perſon | 

is grieved, cannot maintain a proſecution which does not 

bring the caſe within the purview of it, by ſhewing that ſome. 

one was grieved by the injury complained of, which he 

could not be, unleſs the thing ſworn were ſome way material. 

However it ſeemeth to be clear, That a man may as well be c. Je. 212. 
guilty of perjury by a falſe oath tending to extenuate or aggra- 22 Cv . 
vate the damages, as by an oath which is direct to the fact in * n. 298. 


illue. (3) 


(3) It is not neceſſary that it appear to what degree the point in which a man is perjured, was 
material to the itſur; tor if it is but circumitantiatly material, it will be perzury. Lad. Ray man! 
253%, Hiuch leſs is it neceſſary that the evidence be ſuthcient for the plainiifF to recover upon; tor 
i the nature of the thing an evidence may be very material, and yet it may not be full enough te 
prove &.retly the point in queition. Lu. Raymond 889. And it is incumbent on the protecutuz 
& prove the materiality of tue perjury, O. B. 1784. p- 305 


Kab. 9. As to the eighth particular, viz. How far the 
falle oath muſt bs credited, It hath been holden not to 
be material upon an indictment af perjury at common law, 
waether the falſe oath were at all credited, (4) or whether 
ne par y in whole prejudice it was intendej}, were in the , 
event any way aggrieved by it or not, inaſmuch as this is not 232 now 
4 proſecution grounded on the damage to the party, but 
on the abuſe of pablick juſtice. | 


{4" But on the trial the oath will be taken a6 true, until it be diſproved j and therefore to eon. 
v2 min of perjury, a $robable, credivie witneſs is not enough; for the evidence muſt be 
_—_ clear, and more numerous on the part of the profecrtion than the evidence on the other fie. 
« \i:r-forg, the law will not permit 2 man tv be convicted of pe-jury, unleſs there ae tw witnetic; 
ect. O. B. 1786. p. 812, 10 Mvigen 195. Nor thall the party prejudiced by the perjury b: 
aged 43 4 witnels. to prove it. IL, Ra, mond 396. | 


v2. 10. SurORNATION of perjury by the common law, 1 . Abr. 4 
ſeems to be an offence in procuring a man to take a falſe oath J,, 


\ 4 a 


anoun ing to perjury, who actually cakes ſuch oath ; but it C. Jar. f. «8. 
beme h clear, That if the perſon incited take ſuch an oath, C. C. 337% 
& not actually take it, the perſon by whom he was lo taci- nn 
d & ted 


326 


Farres 101. | ot guilty af ſubornati nec 
That he is liable to be 1 2 it is certain, 
- br” 


Vide p · 328. 


For à further infamous corporal puniſhment 


uniſhment in- 


4 


» Or PERJURY. H 
n 1. 


(„ but alſo by 


flicted Y 
b | 2. Co 3 1 o 335+ 9 
3 Geo Co 2 V de alfo N · ſect. 2 4 


Of perjury by | 8 
5 Elie. e. 9 ; . 11, Thus far of peri 
jury by the common law perjury, and ſubornati 
| . And now! ſhall 10n of pers 
proceed to exami 
ne 


in 


what manner the! 
ele offences 
are reſtrained b 
y ſtatute; 
1 


as to which it is to be obſ. 
erved, that it is e 
nacted by 5 Eli 
Z, 


C. 
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9. * That w 
cure any 1 ſhall unlawfully and corrupt] 
ſes, or by any dl rhe by letters, ede hog 
wenns whatſoever ji ſiniſter and unlawful 3 
perjurys in any mat o commit any wilful and our or 
fuir and variance * or cauſe whatſoever, de . 
or information, 7 1 any writ, action, bill, we yi, In 
nements, or heredita * wiſe concerning any * * 
damages, in any of 2 or goods, chattels, 4 3 
ball, or s e the king's courts of Chaicery — 
England or Wales within any of the king's 1 f hite. 
any perſon or te the marches of the en of 
the king's commiſſi ns ſhall have authority b * _ 
_ or to . 8 = q writ, to hold 2 
ands or an : „or determine 
ns. or e ee, 12 1 a 
taments, or in an * lands or tenements, or h wi 
in any leet, view y of the King's courts of rec 4 
eee eee, 1 Fe frank-pledge or law-da ord, or 
or courts of — e court- baron, or "op" gp 
wal of Wall 7 OI of Devon * 
a winch eee f he F ge . 
en 


in perpetu ö ö 
= perpetuam rei memoriam, {hall for ſuch offence, being th 
5 ng ere. 


of lawſn}ly convict 

10 ed or attai : 

pounds ; ainted, fork 

Ps ot. __ my ſuch offender ſo 3 = 

——_— to the * hey, goods or N bo a 

uch rl , oity pounds 

1 rien Pull fer impriont bythe fr 

lory the {| alnprize, and 

TE : one whole hour, in bead acer "i 4s 

2; in open Ty where the offence —— 
ere, or i | a 

the offence was aer . in the market town itſelf whet? 


See?, 12. l i 
2. Alſo it is further enacted by the ſaid ſtatute 


(e 
te 
(0 
cc 
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ſhall from thenc 

m thenceforth be recei 
. 8 eceived as 5 ; 
— r in any of the „Lr 
judgment againſt or the marches of the ſame till ſuch 
i him ſhall be reverſed by attaint, of 


vikerwile-z a1 
; and that upon every ſuch reverſal, the aft 
50 gelen 
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* 


« grieved ſhall recover damages againſt tbe party who did See 2 Sid. 216. 


« procure the ſaid judgment ſo reverſed to be firtt given, &c.“ 


$:2. 13. And it is farther enacted, par. 6. 4“ That if 
« any perſon or perſons ſhall either by the ſubornation, 
« unlawful procurement, ſiniſter perſuaſion, or means of 
« any other, or by their own act, conſent, or ag:ce- 
« ment, wilfully, and corrup ly commit any manner of 
« wilful perjury, by his or their depoſition, in any of 
« the courts before mentioned, or being examined ad per- 
« petuam rei memoriam, That then every ſuch offender being du- 
« ]y convicted or attainted, ſhall forfeit twenty pounds, and 
« have impriſonment by the ſpace of ſix months without 
« hail or mainprize; and the oath of ſuch an offender 
« ſhall not from thenceforth be received in any court of 
« record in England or Wales, until ſuch judgment ſhall 
u be reverſed, &c. on which reverſal the party grieved thall 
« recover damages in the manner before mentioned.” 8 


And it is farther enacted, par. 7. That if ſuch offen- 
« det ſhall not have goods of cha'tels to the value of 
« twenty pounds, "That then ſuch perſon ſhall be ſet on the 
4 pillory in ſome market place within the ſhire, city, or 
4% borough, where the offence ſhall be committed by the ſhe- 
& riff or his miniſters, if it ſhall fortune to be without any 
« city or town corporate, and if it happen to be within any 
* ſuch city or town corporate, then by the head officer of ſuch 
„city, &. where be ſhall have both ears nailed, &c.“ 


Sed. 14. And it is further enacted, par. 8, 9. That 
Lone motety of the (aid forfeiture {hall be to the king, and 
* the other moiety to ſuch perſon as ſhall be grieved, hinder- 
* ed, or moleſted, by reaſon of any of the offences be- 
* foe mentioned, that will ſue for the ſame, &c. and that as 
* wll the judge and judges of every ſuch of the ſaid courts 
" acre any ſuch fui.s ſhall be, ang whereupon any ſuch 
** perjury ſhall be committed, as allo the junicts of allize 
* and gaol-delivery, and juſtices of the peace at their quar- | 
ter ſeſſions, (5) both within the liberties and without, ( Profecntions 


J ay enquire of, hear, and determine all offences againſt ben this g. 
© the ſaid act.“ 1 -ait ban 
: ; A b, indiftnuc,. t at 
men lag, are very ſeldom brought, eſpecially at the ſeſſions; and at common law, quit ce 
4 {ac peace hate no juriſdictium oyer the offence 2 Flawk, c 8. f. 78. Strang*, 10 $.-- 


er and mot ulual mode therefore is by indictmeat et the aſſze n or in the Kirg's 
anch. 3 Burns 294. i | 


a 92. 15. But it is provided, par. 11.“ That the ſaid 
120 tail no way extend to any ſpiri uad, or eccleſialtical 
ccur:, but hat every ſuch offender as ſnall offend in form 
120 aſoreſaid, ſhall be puniſacd by ſuch uſual aud ordi- 
" Bury laws as are uſed in the ſaid cour. 8.“ | 


Y 4 Sed. 


* % beine "re 


Puniſhment of $22, 16, Alſo it is provided, par. 13. “ That the fad 
pe & ſtatute ſhall not reſtrain the authority of any judge, hay. 
= ing abſolute power to puniſh perjury befare the making 
% thereof, but that every ſuch judge may proceed in thy 
* puniſhment of all offences, puniſhable tefore the making 
« of the ſaid ſtatuty in ſuch wiſe as they might have done, and 
6 uſed to do, to all purpoſes, ſo that they ſet not upon 
é the offender leſs puniſhmen: than is contained in the (aid 
* act,” From whence it ſeemeth undoubtedly to folloy, 
that the court of King's Bench, &c, proceeding upon an 
indictment, or information of perjury, or ſubornation of per. 
ury at common Jaw, may not only ſet a diſcretionary fine 
on the offender, but alſo condemn him ta the pillory, with, 
out wakiog any enquiry cancerning the value of his land at 
g99ds, 


* 


Qffonders may + And by 2 Geo, 2. c. 25. made perpetual, by g Geo, 3. 
1 e. 8. Beſides the puniſhment already to be inflicted by 
29+ for the pu- law for ſo great crimes, it ſhall be lawful for the court 
— _ or judge before whom any perſon ſhall be convided of 
of perjury, Kc. Wilful and corrupt perjury, or ſubornation of perjury, ac- 
ating ay attor⸗ 0 cording ta the laws now 1n being, to arder ſuch perſon 
Dies. | © ta be ſent ta ſome hauſe af carrection within the famo 

F county, for a time nat exceeding ſeven years, there to bo 

„ kept to hard labour during all the ſaid time; or other- 

« wiſe to be tranſported for a term not exceeding ſcyen 


« years, as the court {hall think malt proper.“ 


But for the better underſtanding of the other parts ef 
this ſtatute, I ſhall conſider the following particulars; Firft, 
How far the very words of the ſtatute muſt be purſued in a pro- 
ſecution grounded thereon, Secondly,” In what kind of oathy 
one may incur the danger thereof. Thirdly, How far the 
falſe oath muſt appear to have been prejudicial | to ſome 


perſon. 
. $22. 1%, As to the firſt of theſe particulars it hath been 
0 "  bhalden, That in every proſecution on this ſtatute the words 


Shower 190. thereaf mult be exactly purſued, and therefore that an indick 

3 * 47% ment or action on the ſaid ſtatute, alledging that the deſen- 

3 Lean. 230, dant depoſed ſuch a matter faiſo f deceptive, or falſe (5 (rs 

Bel 13% owpts, of fall & valuntarie, without expreſly ſaying, that 

Gs and. he did it valuntarie & corrupte, is not good; and that ſuch 
a defect cannot be ſupplied by adding the words contra fm 
flatuti, or concluding & fic waluntarium, & corruptuu cu. 
miſit perjurium: Alſo it hath been holden, That it is le, 
cellary expreſly to alledge that the defendant was ſworn, a 
therefore that it is not ſufficient to ſay, that tacit per fe joerd 
evangel:i falſs depoſuit. 


8 ith 
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$-2, 18. However it hath been reſolved, That it is not 
neceſſary to ſhew whether the party, who is accuſed: of , 
perjury, did take the falſe oath through the ſubornation of 
another, or Without any ſuch ſubornation, notwithſtanding. 
the words of the ſtatute are, If any perſon either by the ſub- 
« ornation, unlawful procurement, ſiniſter perſuaſion, or 
« means of any other, or by their own act, conſent, or 
« agreement, commit wilful perjury, &c."* for inaſmuch as 
there is no medium between the two branches of this diſ- 
tintion, ſo that all perjury whatſoever muſt needs come 
within one of them ; and it is no way material under which of 
them it doth come, it is a reaſonable expoſition to look vis. wy 
on the ſaid words as put into the ſtatute ex abundanti, ſee- C. 10. $, 8. 
ing they expreſs no more than the law muſt needs have 
implied without them; from whence it follows, That they 
opera'e no more than if they had not been expreſſed, and 
conſequently ſhall not oblige the proſecutor neceſſarily to 
purſue them, which would put him under the difficulty not 
only of proving the perjury, which alone is material, but 
alſo of ſhewing it to be within 6ne of the branches of the 
ſaid diſtinction, which is nothing to the purpoſe, 


3 Zulſt. 147. 


Sell. 19. As to the ſecond of the above mentioned parti- 
culars, via. In what kind of oaths one may incur the danger of 
this ſtatute, it hath been reſolved, That no one can be 
guilty of perjury within the meaning thereof, in any cale 
wherein a man may not poſſibly be guilty alſo of ſubor- 
nation of perjury within the ſame ſtatute z far it is very rea- 
ſonable to give the whole ſtatute the ſame conſtruction; 
nor can it well be intended, that the makers thereof, ' who 
expreſly inflict a greater penalty on ſubornation of perjury, 
than on the perjury itſelf, ſhould mean to extend the purview 
of the law in relation to what they eſteemed the leſſer crime, far- 
ther than in relation to that which they eſteemed the greater; 
from whence it hath been argued and determined, That 
becauſe that part of the ſtatute, which concerns ſubarnation of 
perjury, extends only to ſubornation of perjury in “ Matters 
depending in ſuit by writ, action, bill, plaint, or informa- 
* tion, in any wiſe concerning lands, tenements, or here- 
* ditaments, or goods, Chattels, debts, or damages, &c." 
tnerefure the following clauſe concerning perjury itſelf, g Co. 99% 
though it be penned in more general words, ſhall come under 
the ſame reſtriction, And from hence it clearly follows, That 
no perjury upon an indictment or criminal information, can bring 
4 man within the danger of the ſtatute, becauſe they are omit- 
ted in the abovementioned clauſe. Alſo upon this ground it * 
ſeems eaſy to account for the judgment in Price's caſe, who 
being indicted for a perjury ſuppoſed to be committed by him 
n an information for the king, which as I ſuppoſe muſt be 
intended to have been a criminal one, was diſcharged upon an 


exception 


2390 


g kuk. 26... 


5 


But he is 
puniſhable for 
the ſame by 
indictment at 
common law. 
Bur. Manst. 
2139, 


CC. Klis. 148. 
2 Leon. 201. 
Daliſon 84. 
Yelv. 120. 
CR. Ab. 77. 
(ez Leon 201. 
(4)1Nov7,108. 
Finch 450. 

e Moor 627. 


2 R. Ab. 77. 
1 Rol 79. 


3 Keble 345. 


8 '» "I 


% 
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exception taken to the indictment; but if the information 
whereon the ſaid perjury was ſuppoſed to have been commit. 
ted, bad been of a civil nature, I do not ſee any reaſon why 
it ſhould not be as well within the meaning, as it ſeems to be 
expreſly within the words of the ftatute ; for ſurely the opi. 
nion, That the king cannot by indictment, which is his own 
proper ſuit, puniſh-his own witneſs, who ſwears for him, can. 
not be agreeable to law, becauſe however the perjury of ſuch 
a witneſs may ſeem to tend to promote the king's intereſt 
in relation to the cauſe which happens to be in diſpute, yer 
eertain)y it is as heinous a crime in its own nature, and as much 
an abuſe to juſtice, and of the ſame ill conſequence to the pub. 
lick, and conſequently as worthy of the king's reſentment, 
as if it had been taken againſt him. | 


Sec. 20. Alſo it hath been reſolved, That this ſtatute 
extends to no other perjury except that of a witneſs, not only 
becauſe the clauſe concerning ſubornation, to which the ſub- 


ſequent clauſe concerning perjury has a reference, telates to 


perjury by witneſſes only, but alſo becauſe the clauſe con- 
cerning perjury, mentions only perjury committed by per- 
ſons in their examinations, ad perpetuam rei memoriam, er 
clo in their depoſitions in ſome of the courts above mentioned, 
Which in common ſpeech are taken for ſuch oaths only as are 
taken by a witneſs ; and from hence it follows, That no 
one can come within the ſtatute by reaſon of any falſe oath 
in an (a) anſwer to a bill in Chancery, or in (% ſwear- 
ing the peace againſt another, or in a.(c) preſentative made 
by him as homager of a court-baron, or by reaſon of a falſe 


(d). wager of law, or for taking a falſe oath before (e). 


concerning his title to certain lands. n 


8:8. 21. Alſo it hath been ſaid, That he who makes 
a falſe affidavit againſt a man in a court of jullice is nt 
within this ſtatute, But perhaps the books wherein this opi- 
nion is holden, ought to be intended only of ſuch affda- 
vits which no way relate to a cauſe depending in ſuit be- 
fore ſuch court; for if they be of ſuch a nature, "I'hat either af 
the parties in variance be grieved, hindered, or moleſted in 


commiſſioners appointed by the king to make an inquiry 


1 


rity. Hawever partly perhaps from this notion, aud par' 
952 | becau 


— Fer r, . 
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becauſe the ſtatute ſpeaks expreſly only of depoſitions in the 
courts above mentioned, it ' hath been queſtioned, Whether 
i falſe oath before a ſheriff upon a writ of enquiry of damages, 


he within the ſtatu'e or not? But if it be conſidered, That 


331 


4 


Obſ. on the 
ſtat, 73+ 


the party to whoſe prejudice ſuch a falſe oath is taken; 
is as much aggrieved by it, as if it had been taken in the very 
court, and the principal judgment of the cauſe depends upon 
ſuch an inquiry; and the depoſitions made before the ſnheriff, 


may as properly be ſaid to be depoſitions in the court, by 
which the ſheriff is commiſſioned to take the inquiry, as 


depoſitions taken before juſtices of niſi prius, upon a trial” 


of an iſſue joined in a ſuperior court, which are undoubt- 
edly within the meaning of the ſtatute ; and alſo inaſmuch 
as thoſe who give evidence before a ſheriff upon ſuch an 
inquiry may, in the common uſe of words, be as properly 
called witneſſes, as thoſe who give evidence befare the court 
in which an iſſue is joined, it ſeemeth to be the more plau- 
ſible opinion, that ſuch a perjury is within the ſtatute: But 
ſince it is diſputable, whether it be ſo or no, and it is cer- 


See the author 
ties above cited. 


tain that it is perjury at common law, and that in all caſes 


whatſoever where a man takes a falſe oath, which is not per- 


jury within the ſtatute, but is looked on as perjury at com- 
mon law, he is ftill puniſhable for it by indictment or in- 


formarion at the common law, it is certainly moſt ad- 
viſeable to proſecute ſuch an offender at the common law, and 
not upon the ſtatute, Fart” 4 on | 


C · Jac» 8 


King v. Thorogood, Trin. 9 Geo. 1. The defendant made an affidavit in the Common 
Pe, and confeiſed it was falſe; the court recorded his confeſſion, and ſentenced him to the 


p.lory, It was objected that this court has no juriidiction, and that he ough 
before the court by indictment, but theſe objeRions were over · ruled, becauſe 
Laich ſuch au offence committed in facie cries under this act of 5 El.. 
175. | ' 


5:2. 22, As to the third particular, v/z. How far the 
falie oath mult appear to have been prejudicial to ſome 
perſon, it hath been collected from the above mentioned 
clauſe which giveth an action to the party grieved. by the of- 
tences mentioned in the ſtatute, That no falſe oath is with- 
n the meaning thereof, which does not give ſome perſon a 
jall cauſe of complaint; and upon this ground it hath been 
ad, That he who ſwears a thing which is true, but not known 
alm to be ſo, is not within the ſtatute, becauſe howſoever 
leinous his offence may be in its own nature, yet, when it 
proves in the event to be in maintenance of the truth, it 
cannot be ſaid to give him a juſt cauſe of complaint, h 
would take advantage againſt another from his want of 

zal evidence ta make out the juſtice of his cauſe, 


f _ 23. Alſo from the ſame ground it ſeemeth clearly 
2 follow, That no falſe oath can be within the ſtatute, un- 
lels 


t to be brought 
any court may 


Co Js 8 Moa. 


3 Inft. 166. 
Vid. ſup. ſ. 6. 
Hetley 97. 
Contra. 


322 


Vide fup. f. 8. 
& 3 Tat. 267. 


Co. Ent. 164. 
6 Mod. 163, 
2 Roll. 76. 


1 Keb. 452.935, 


2 Roll 427. 
C. Car. 381, 


3523 353+ 
1 Reb. 452. 
C. . 428. 


1 Keb. 935, 
941. 


Sid. 106. 


2 Leon. 12. 
3 Leon. 63. 


* Leon. 40. 
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leſs the party againſt whom it was ſworn ſuffered ſome lind 
of diſadvantage by ir, for otherwiſe it cannot be ſaid that a; 
one was grieved, hindered, or moleſted by it; and there. 
fore it is certain, That in every proſecution upon the fta. 
tute, it is neceſſary to ſet forth the record of the cauſe 
wherein the perjury complained of is ſuppoſed to have been 
committed; and alſo to prove at the trial of the cauſe, that 
there is actually ſuch a record, by producing the record itſelf, 
or a true copy thereof, which muſt agree with that which is 
ſet forth in the pleadings, without any material variance; 
for otherwiſe it cannot legally appear, That there ever wi 
ſuch a ſuit depending, wherein the party might be prejudi. 
ced in the manner ſuppoſed, Alſo it ſeems to be. agreed, 
That it is neceſſary not only to fet forth the point wherein 
the falſe oath was aſſigned, but alſo to ſhew in what man- 
ner it conduced to ihe proof or difproof of the matter in 
debate between the parties; and it hath been adjudged, That 
an indictment ſetting forth a ſuit concerning the ma- 
nor of Dale, and aſſigning a falſe oa h concerning the manor 
(Manerium prediftum innuendo) is not good, becauſe it no 
otherwiſe appears, That the falſe oath did concern the m. 
nor of Dale, but by the Innuendo, which is not a ſufici- 
ent averment. Alſo upon the ſame ground it ſeems to be 
ſafeſt in a proſecution upon the ſtatute for a falſe oath in 
Chancery, 1o ſet forth the bill and anſwer, That the plain- 
tiff may appear to have been aggrieved by it; and for 
the ſame reaſon it ſeemeth alſo, That you ought, in 
ſuch a proſecution of a witneſs in Chancery, to ſet forth 
the interrogatary in particular, and to ſhew how it was ma- 
terial. Alſo it hath been reſolved, That as in an action on 
the ſtatute brought by one perſon, it muſt appear, That the 
falſe oath was prejudicial to the plaintiff; ſo in an action 
by more than one, it muſt appear to have been prejudi- 
cial to every one of the plaintiffs; And it hath been (a, 
That it is not ſufficient to ſhe that the falſe oath eauſed the 
court to make an award againſt the plaintiff, unleſs it alfa 
appear that ſuch an award was prejudicial to him, and theres 
tore where the plaintiff at a trial in ejectment challenges 4 
juror, and proved his challenge by a falſe oath, by reaſon 
whereot the inqueſt was not taken, and conſequently thc 
poſſeſſion of the defendant, who had a defeaſible title, cont's 
nued longer than it otherwiſe would have dane; it hath 
been adjudged, That ſuch a defendant cannot have an activi 
on the ſtatute againſt ſuch witneſs, becauſe in truth ble. 
gained an advantage by the perjury. Alſo it hath been holden, 
That it is not ſuicient to ſhew that the perjury, for which 
an action is brought upon the ſtatute, was actually ple). 
dicial to the plaintiff, unleſs it be alſo ſhewn to have ce" 


made in ſome cauſe nen may properly te faid to . 


Ch. 69+ 


depending in ſuit between him and rhe perſon for whom Yely, 


the witne 
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s was examined; and therefore it hath been holden, 


That where A. brought a bill in Chancery againſt B. and 
the lord keeper, by an order made C. to be as a party 
to the bill againſt B. and afterwards a commiſſion went forth 


to examine witneſſes between B. and C. upon which D, 


being produced as a witneſs on the part of C. ſwore directly 
for him againſt B. whereupon a decree was made againſt 
B. yet B. cannot have an action on the ſtatute, becauſe 


C. was not a party to the ſuit, but came in à latere, by 
an order; and it is ſaid, That the words of the ſtatute are, 
« where one is grieved by a depoſition in a ſuit between 
« party and party;“ but perhaps the authority of this opi- 
nion may juſtly be queſtioned, not only becauſe the words 
of the ſtatute whereon it 1s grounded are miſtaken, but alſo 
becauſe the offence ſeems in truth to be both within the 


meaning and letter of the law, fince thereby a perſon is 
grieved in reſpect of a cauſe depending in ſuit in a court 
mentioned in the ſtatute: However there ſeems to be no 
doubt, but that a perjury which only tends to increaſe or 
leſſen the damages to be given to a plaintiff, is as much 
within the ſtatute, as any perjury which goes directly to the 


point of the iſſue: 


Alſo it ſeemeth to be ſettled, That per- 


jury in a cauſe wherein an erroneous judgment is given, is 


2 good foundation of a proſecution upon the ſtatute, while 
ſuch judgment ſtands unreverſed. 


9%. 24. It is enacted by 8 Geo. 1. c. 6. © That if 


* any perſon making ſuch affirmation or declaration as is ap- 


“pointed by this act, ſhall be lawfully convicted of wilful, 
* falſe and corrupt affirming or declaring any matter or thing, 


* which if ſworn in the common or uſual form, would have 
* amounted to wilful and corrupt perjury; every perſon ſo- 
* offending ſhall incur and ſuffer ſuch and the ſame pains, 
* penalties and forfeitures as are inflicted or enacted by the 


« laws a 
10 jury.“ 


gainſt perſons. convicted of wilful and corrupt per- 


Sec. 25. It is alſo enacted by 31 Geo. 2. c. 10. ſ. 24. 
* That whoſoever ſhall willingly and knowingly take a falſe 
* oath, or procure any perſon to take a falſe oath, to obtain 
N the probate of any will or wills, or to obtain letters of ad- 
miniſtration in order to receive the payment of any wages, 
a pay, or other allowances of money, or prize money, due, 

or that were ſuppoſed to be due, to any officer, ſeaman, or 


* other 
« wa 


[4 . 
* for ſervice due on boar 


6 jeſty, 


eren: _ 
credi. ot of any ſuch officer or ſeamaa, or other perſon wha 


das 


2 Leon, 199%, 
1 Keb. 9. 
Ray mond 74. 
1 Sid. 148. 
2 Keb. 718, 
8 54. 

1 Keb. 531, 


- 


Probate of vill. 


O. B. 1784. 21 


909. 


perſon intitled, or ſuppoſed to be intitled, to any 
ges, pay, or other allowances of money or prize money, 
d of any ſhip or veſſel of his ma- 
Ke. or the executot, adminiſtrator, wife, relation or 


et has really ſerved, or was ſuppoſed to have ſerved on houy 
*of any ſhip or veſſel of his majeſty, &c. fhall be deemes 
* guilty of felony, and ſuffer death without beneft d 
« clergy.” (6) a 


(6) By 28 Geo, 2. c. 13. f. 14. For the relief of Inſolvent debtors, if any ſheriff or other q. 
ficer perjure himſelf, in taking the oaths directed by the act, he ſhall forfeit 500 1.— And if 
the offence be committed by a priſoner, or other perſon enabled and intending to take the 
benefit of the act, it is felony without clergy. —Vide, alſo, 23 Geo. J« c. 31. relpecla 
perjury of freeholders at elections for Cricklade. E 


5 in- + Seel. 26. It is recited by 23 Geo. 2. C. 11. * Wherey 
by reaſon of difficulties attending proſecutions for perjuy 
and ſubornation of perjurv, thoſe» heinous crimes have fre. 
quently gone unpuniſhed.“ For remedy whereof it is enadted 
That in every information or indictment for wilful and co. 
« rupt perjury, it ſhall be ſufficient to ſet forth the ſubſtancy 

of the offence charged upon the defendant, and by wha 
court, or before whom the oath was taken, (averring ſuch 
court, or perſon or perſons to have a competent authority 
to adminiſter the ſame) together with the proper averment 
or averments to falſify the matter, or matters wherein the 
perjury or perjuries is or are aſſigned; without ſetting forth 
the bill, anſwer, (7) information, indictment, declaration, 
or any part of any record or proceeding, either in law « 
equity other than as aforeſaid ; and without ſetting forth the 
commiſſion or authority of the court, or perſon or pci. 
ſons before whom the perjury was committed,” 


EEE 22 


to) In perjury in an anſwer in Chancery it is not neceſſary to prove the identity «f 
the perfon who ſwore the oath ; it is ſufficient if the hand-writing be proved and that the ju! 
was ſubſcribed by the maſter as being ſworn before him. 2 Burrow 1189. Sed vide 0, 


1784. p- 912. 


+ Sec. 27. It is alſo further enacted by par. 2. That 
«K in every information or indictment for ſubornation of pe. 
« jury, or for corrupt bargaining or contracting with other 
* to commit wilful and corrupt perjury, it ſhall be ſutkcien! 
« ta ſet forth the ſubſtance of the offence charged upon ite 
« defendant without ſetting forth the bill, anſwer, informs 
« tion, indictment, declaration, or any part of any record et 
* proceeding either in law or equity, and without ett"; 
« forth the commiſſion or authority of the court, or peiſon 
« or perſons before whom the perjury was committed, or * 
„ agreed or promiſed to be committed.“ (8) 


(8) In general the court will oblige the defendant to plead or to demur to even 1 deſert 
Indictment for this offence. 2 Hauk. c. 25. ſ. 146. They are alſo very cautious in 6 
ing a certicrari to remove it. 2 Hawk. c. 27, f. 28. And Lord 'Thurlow refuted . 
to amend an anſwer, where an indictment for perjury had only been threatened, even vie 
the party, having no intereſt, cobld not be ſuppoſed to make the falſe oath intention, . 
Brown's Caſes in Chancery, 419. For it is the province of the grand jury to judge ot the Þ 
tention, Vaux v, Lord Waltham. And What the grond juty may find, the court will never c 
pungee B. R. H. 2 9]. 4 0 50 

a [ 


* 
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"$ $42. 28. And the better to prevent great offenders from The court may 


eſcaping puniſhment by reaſon of the expence attending fuch 


« and may be lawful to and for any of his majeſty's juſtices 
«K of aſſize, or niſi prius, or general gaol delivery, or of any 


555 


order perjured 


| J , witneſſes to bg 
proſecutions, It is further enacted hy p. 3. That it ſhall proſecuted, 


« of the great ſeſſions of Wales, or of the counties palatine 


« and they are hereby authoriſed (ſitting the court or within 
« twenty four hours after) to direct any perſon examined as a 
« witneſs upon any trial before him or them, to be proſecuted 
« fyr the ſaid offence of perjury, in caſe there ſhall appear to 
« him or them a reaſonable caule for ſuch proſecution, and that 
« jt ſhall appear to him or them proper ſo to do; and to aflign 
« the party injured, or other perſon undertaking ſuch proſecu- 
« tion, counſel, who ſhall, and are hereby required :o do their 
« duty without any fee, gratuity, or reward for the ſame.” 
Such proſecution is alſo exempted from tax or duty and fees 
of court, and the clerk of the aſſize is ordered to give 
the proſecutor a certificate of the ſame, being directed, 
with the counſels names, &c, 


+ $24. 29. And it is further enacted by 12 Geo. 1. c. 29. 
ſ. 4.“ That if any perſon who hath been, or ſhall be con- 
« viced of wilful and corrupt perjury, or ſubornation of per- 
« jury, (9) ſhall act or practiſe as an attorney or ſolicitor, or 
« agent in any ſuit or action, in any court of law, or equity, 
in England, the judge or judges of the court where ſuch 
e ſuit or action is or ſhall be brought, ſhall, upon complaint 
© or information thereof, examine the matter in a ſummary 
* way (10) in open court, and if it ſhall appear to the 
« ſatisfaction of ſuch judge or judges, that the party hath 
* offended contray to this act, ſuch judge or judges, ſhall 
® cauſe ſuch offender to be tranſported for "ſeven years,” 


CHAPTER THE SEVENTIETH, 


Or FORGERY. 


Attornies, 


(ro) Vide 2 
Bar. K. B. 34 


F Forgery there are two kinds: Firſt, By common Brit. 16. 


law. Secondly, By the ſtatute. 


$7. 1. 


Fence in fall 
record; or 


orgery by the common law ſeemeth to be an of- 
y and fraudulently making or altering any matter of 
any other authentick matter of a publick na- 
ture; as a pariſh regiſter or any deed or will; puniſhable by 
= 2n impriſonment, and ſuch other corporal puniſhment 


ks the court in diſcretion ſhall think proper, 
2 For 


I 
tl 


(3) Or of for- 
gery or common 
bacratry. 


Fleta Ss 4. 22s 
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Fot the better underſtanding whereof, I ſhall endearour tg 

ew; Firſt, In what caſes the making or altering of a wii. 
ting, ſhall be ſaid to be ſo far falſe and fraudulent, 28 1; 
amount to forgery. Secondly, That a man may be guilty 
of forgery in reſpect of all the above mentioned writing, 
and no other, 


Se. 2. As to the firſt particular, it is ſaid to he pof 

| ſible for a man knowingly to make a deed in his own name, 

and alſo to ſign and ſeal it himſelf, which yet in judgment & 

law, may be no better than a 22 forgery; as if 

a man make a feoffment of certain lands to J. S. and a. 

— 2 terwards make a deed of feoffment of the ſame lands to J. ). 
— . & z. Of a date prior to that of the feoffment to J. S. in which 
Moor 655, 759. Caſe he is ſaid to be guilty of forgery, becauſe he knoy. 
. ingly falſifies the date, in order to defraud his own feoffer, 
Con. Dyer abt. by making a ſecond conveyance which at the time he had no 
wer to make. Alſo it is ſaid, "That his crime would hare 

een no leſs, if by his conveyance he had paſſed only an 

equitable intereſt for good conſideration, and had afterwards 

by ſuch a ſubſequent antedated conveyance endeayoured t9 

avoid it, Alſo in many other caſes a writing may be ſaid 

to be forged where neither the hand nor ſeal of any one atc 

forged ; as where one being directed to draw up a will for 3 

ſick perſon, doth inſert ſome legacies therein of his own 

head ; or where one finding another's name at the bot- 

3 loft. 171. tom of a letter at a conſiderable diſtance from the other 
writing, cauſes the letter to be cut off, and a general relcal: 

to be written above the name, and then takes off the ſea, 

7 Modern 66, and fixes it under the releaſe; or where one inſerts into au 
Modern 192. indictment the names of thoſe againſt whom in truth it was 
— not found; or where one makes any fraudulent alteration df 
496. ? the form of a true deed in a material part of it; as by 
Scrange 69% making a leaſe of the manor of Dale appear to be a leale 
Init, 169, of the manor of Sale, by changing the letter D. into an 
Moor 619. 8. or by making 3 bond for five hundred pounds, ex. 
preſſed in figures, ſeem to have been made for five thou« 

ſand, by adding a new cypher. But Sir Edward Coke ſeems 

to ſay, That a deed fo altered may more properly be ci. 


3 Inſt, 169. led a falſe than a forged writing, becauſe it is not forged 


in the name of another, nor his ſeal nor hand counterleited, 
But I fee no good reaſon why ſuch an alteration of a deed 
ſhould not as properly be called forgery, as the entire maki 


Vide Moor 619. of a new deed in another's names for in both caſes not 


3 Modcra 66. MEK 
man's hand and ſeal are falſly made uſe of to teltily 9 


aſſent to an inſtrument, which after ſuch an alteration “ 
no more his deed than a ſtranger's. Alſo the notion 0 


forgery doth not ſeem ſo much to couſiſt in the counterfe:t3 
2 m 


only the fraud and villainy are the very ſame, but alſo 2. 


| 
« 
l 


Ch. 70. Or FORGERY. 337 


, and ſeal, which may often- be done innocently, Vide 2 R. 
— 3 to give an — of truth to a mere 83 0 
Jeceit and falſity, and either to impoſe that upon the world as 
the ſolemn act of another, which he is no way privy to, 
or at leaſt to make a man's own act appear to have been 
done at a time when it was not done, and by force of ſuch à , lr 116. 
filſity to give it an operation, which in truth and juſtice it ought 
not to have, as appears by the foregoing caſes in this ſection, to 
moſt of which Sir Edward Coke himſelf ſeems to agree. 


Seel. z. But it ſeemeth to be clear, That he who writes 
a deed in another's name, and ſeals it in his preſence, and p,y,, 46. 
by his command, is not guilty of forgery, becauſe the law 21 H. 6. 4. 
looks on this as the other's own ſealing. | 


| $:8. 4. Alſo it hath been adjudged, That he ſhall net 

be puniſhed for forgery who raſeth out the word libris out 3 
of a bond made to himſelf, and putteth in Marcis, be- Moor 655. 
cauſe here is no appearance of a fraudulent deſign to cheat Salk. 375 · 
another, and the alteration is prejudicial to none but to him 

who makes it, whoſe ſecurity for his money is wholly avoided 

by it; yet it is ſaid, That it would be forgery, if by the cir- 
cumſtances of the caſe it ſhould any way appear to have been 

done with an eye of gaining an advantage to the party himſelf, 

or of prejudicing a third perſon. Alſo it is holden, That 

ſuch an alteration, even without theſe circumſtances is a 
miſdemeanor, though it be no forgery. 


$2. 5. It hath been reſolved, That a man ſhall not be 
adjudged guilty of forgery for writing a will for another wich- 
out any directions from him, who becomes non compos before it \, 700 
is brought to him; for it is not the bare writing an inſtrument 
in another's name without bis privity, but the giving it a falſe 


appeararice of having been executed by him, which makes a 
man guilty of forgery. 


Het. 6. It is faid, That regularly a man cannot commit Moor vo. 
an act of forgery by a bare nonfeaſance, as by omitting a Ney 102. 
legacy out of a will, which he is directed to 42 for ano- 
ther. Yet it hath been holden by ſome, even in this very 
cale, That if the omiſſion of a bequeſt to one cauſe a mate- 
rial alteration in the limitation of a bequeſt to another, as 
where the omiſſion of a deviſe of an eſtate for life to one man 
cauſeth a deviſe of the ſame lands to another to paſs a preſent 
eftate, which otherwiſe would have paſſed a remainder only, 
be who makes ſuch an omiſſion is guilty of forgery. In this 
— parry enquiry ſhould be, with what intention the omiſſion 


Vor, I. - 4 ; 


15 
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Sen. 7. It ſeemeth to be no way material, whether'a fegt 

| inſtrument be made in ſuch a manner, That if it were in 
truth ſuch as it is counterfeited for, it would be of val 

s Sid. 14. ty, or not; and upon this ground it hath been adjudgel, 
That the forgery of a protection in the name of A. B. 

as being a member of pafliament, Who in truth at the 


time was not a member, is as much a crime as if he were. 
ON | 


/ 


And now I am to ſbew in the ſecond place, That a ma 

nay be guilty of forgery at common law, in reſpect of any of 
the avove-mentioned writings, and of no other, 

M. Abr. 6576. Seel. 8. And fuſt it is clear, That one may be guity 

Sr thereof by the common law, by counterietting a matter 

3 Mod. 66. of record; for ſince the law gives the higheſt credit ty 


ag" 192* all records, it cannot but be of the utmoſt ill conſe. 
496. oy m quence to the publick, to have them either forged or tall 
Scrange 890% d frond, .. e Coand v7.6 


00 1 but that one may be guiity of this crime by the common 

1 Jones 325. law, by forging any other authentick matter of a publick 

ee nature, as a, (a) privy ſeal, or a, (b) licence from the be- 

* eee rons of the Exchequer to compound à debt, or a (c) cer- 

(4) 1 Sid. 142. tificate of holy orders, or a (4) protection from 3 patlia- 
ment mann. | 


1 Se. 10. Thirdly, It is alſo unqueſtionable, That a 


Gwen 47. man may be in like manner guilty of, forgery at common 
1 Sid. 278. law, by forging a (e) deed, and ſurely there cannot be ay 
( 88 reaſon to doubt, but that one inay be equally guilty by 


No, 1. forging a (f) will, which cannot be thought to be ol leſs 
N conſequence than a decd, But'l do not find this point 20 
by 2 Geo, 5 by where directly holden. | £2 £1 TY 
er b. z. .. 11. As to other writings of. an inferior nature, f 
(eu Rl. 431. ſeems to have been generally laid, down as a (g) Nui 
pag 1% 155 That the counterfeiting” of them is not properly to gel; 
KR. Abr. 66. () and ſome have gone ſo far as to hald, That the feng 
Winch 40, go. another's hand, and thereby receiving rent due to him en 
: 1 his tenants, is not puniſhable at all; and thereſore it can! 
C. Ela. 296. but be more ſaſe to proceed againſt offences“ of this wy 
3 as cheats than as forgeries; but ſurely it cannot wh 
0 C.Eliz 166, by any good authority, That ſuch baſe crimes are wholly 
1 Yelv. 146. regarded by the common law, as not deferving a/publick 2 
rite» ſecution ; for the opinion in the books above cited, That 
96, 99, 100. Arg, puniſhable by no Jaw, ſeems by no means to pom 
tainable, ſince many of them are moſt certainly (puniſh: 1 
by force of 33 Hen, 8. c. 1. which is ſer forth at Hg “ 
the following chapter. Neither can it be a convincing & 


: iſh. mon law, v 
gument, I bat they are not puniſhable at com wy 


; $2. 9. Secondly, Alſo there ſeemeth to be no doubt, 


* a as * _— 0 


TE I th oo oo WY” ow. =» . we 


* 
— 


cy 
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becauſe they are of a private nature; ſince deeds converts 


ing private matters are alſo of a private nature, as much as 
2 pri 


other writings concerning ſuch matters yet no one will ſay, 
That the making 4 falle deed concerning a private mat- 
ter is not puniſhable at common law, But perhaps it may 
be reaſonable to make this diſtinction between the counters 
feiting of ſuch writings, the forgety whereof hath been al- 
ready ſhewn to be properly puniſhable- as 3 and the 
counterfeiting of other writings of an inferior nature, that 
the former is in itſelf crinazal, Whether any third perſon 
be actually injured thereby or not, but that the latter is ng 
crime, unleſs ſome one receive a prejudice from it. (1) 


(1) Vide Barnard, K. B. to. Ld. Raym. 1461. 2 Bac. Abr. 868. Where tnefe opinfonz 
were very fully conſidered in the caſe of the King v. John Ward, of Hackhey; and in whici 
it was determined that to forge & releaſe or acquittance for the delivery of goods ; although 


"ot under ſeal, was forgery at common law, Vide alſo Lord Raym, 73+ $ Mod, 137. Raza. 


$1, and Strange 747. | , 


$2. 12. Tevs far of Forgery by common law. And now Of Forgery by 4 


I am to conſider forgery by the ſtatute, which depends upon 
5 Eliz. c. 14. by which it is enacted, 5+ "That if any per- 
& fon or perſons upon his or their own head and jmaginas 
tion, or by falſe conſpiracy and fraud with others, ſhall 
« wittingly, ſubtilly, and falſly forge or make; or ſubtilly 
e cauſe, or wittingly aſſent to be forged or made, any falie 
« deed, charter, or writing ſealed; court roll, or the will of 
any perſon or perſons in writing, to the intent that the ſtate 
or frechold or inheritance of any perſon or perſons of, in, 
* or to any lands, tenements, or hereditaments, frechold or 
** copyhold, or the right, title, or intereſt, of any perſon or 
* perſons, of, in, or to the ſame, or any of them, ſtall, or 
* may be moleſted, troubled, defeated, recovered or charged 


„or hall pronounce, publiſh, or 'ſhew forth in evidence, 


re 


any ſuch falſe and forged deed, charter, writing, court 
* roll, of will, as true, knowing the fame as falſe and forged, 
is is aforeſaid, to the intent above remembered, (except be- 
ag an attorney, lawyer; or counfellor, he ſhall for his client, 
* plead, ſhe forth, or give in evidence fich falſe and forged 
* deed, &c, to the forging whereof he was not party not privy) 
* and ſhall be thereof convicted either upon action or actions 
* of forgery of falſe deeds, to be founded upon the faid 
* ſtatute, ,at the ſuit of the party grieved pr other wiſe; 
* according to the order and due Courſe of the laws o 
* this realin, &c, ſhall pay unto the party grieved his dou- 
dle coſts and damages to be found or | afleſſed in that 
court where ſuch conviction ſhall be, and alſo {hall. be 
* ſet upon the pillory in ſome open market town, or other 
open place, and there have both his ears cut off, aud 
: alſv his noſtrils 1 t and cut, and ſeared with ahot 
bon, Kc. and ſhall forfeit to the king the Whole iſſues 
2 a 1 and 


Eli. 4. 14. 


See Pulton 452 
46% 


Pats 4% 
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and profits of his lands and tenements, and ſuffer per. 


e petual impriſonment, &.“ 


Sect. 13. And it is farther enacted by the aid ſtatute 
par. 3. That if any perſon or perſons, upon his or thei 


«c 
40 
40 
40 

40 

40 

40 

6c 

ac 

66 

ct 

40 

tc 

T 

6c 

«6 

80 

«c 

c 

cc 

Lutw. 190. ce 
| ce 
«6 

cc 


A ſecond offence 


own head or imagination, or by falſe conſpiration or fraud 
had with any other, ſhall wittingly, ſubtilly and falſly forge 
or make, or wittingly, ſubtilly, and falſly cauſe or aſſent 
to be made and forged, any falſe charter, deed or wii. 
ting, to the intent that any perſon or perſons ſhall, or may 
have, or claim any eſtate or intereſt for a term of years, 
of, in, or to any manors, lands, tenements, or heredita- 
ments, not being copyhold, or any annuity in fee-ſimple, 


 fee-tail, or for term of life, lives or years, or ſhall 28 


is aforeſaid, forge, make, or cauſe, or aſſent to be made or 
forged, any obligation, or bill obligatory, or any acquittance, 
releaſe, or other diſcharge of any debt, accompt, action, 
ſuit, demand, or other thing perſonal ; or ſhall pronounce, 
publiſh or give in evidence, (except as before excepted) any 
ſuch falſe or forged charter, deed, writing, obligation, bill 
obligatory, acquittance, releaſe, or diſcharge, as true, know- 
ing the ſame to be falſe and forged, and ſhall be thereof 
convicted by any of the ways and means aforeſaid, he 
ſhall pay unto the party grieved his double coſts and 
damages, to be found and aſſeſſed in ſuch court, where 
the ſaid conviction ſhall be had, and ſhall be alſo ſet upon 
the pillory in ſome open market town, or other open 
place, and there have one of his ears cut off, and alſo 
ſhall ſuffer impriſonment for one year, &c.” 


Seft, 14. And it is farther enacted by the ſame ſtatute, 


felony without par, 7 & 8, That if any perſon or perſons being convicted 


clergye 


% or condemned of any of the offences aforeſaid, by any 


&« of the ways or means above limited, ſhall after any ſuch 
ce his or their conviction or condemnation, eftſoons commit or 
« perpetrate any of the ſaid offences in form aforeſaid, that 


00 
cc 


then every ſuch ſecond offence ſhall be adjudged felony with- 
out benefit of clergy, ſaving to all perſons other than 


<< the ſaid offenders, and ſuch as claim to their uſes, al 


cc 


ſuch rights, &c. which they ſhall have to any the here- 


« ditaments of any ſuch perſon, ſo as is aforeſaid convidted 
&« or attainted, at any time before, &c. ſaving alſo the dowe! 


cc 


cc 
cc 
cc 


of ſuch offender's wife, and the right of his heirs. 
Se. 15. And it is further enacted by the ſaid ſtatule, 


par. 10. „That all juſtices of oyer and terminer, and ju 
tices of aſſize, ſhall have power to inquire of, hear and de- 
termine the offences aforeſaid,” 


Sea. 16. But it is provided, par. 9, 12, & 16. Tit 
this act or any thing therein contained, ſhall not _ 


3 


« any ordinary or his commiſſary, &c. for putting their ſeal | 


60 e to any will to be exhibited unto them, not know - 
« . + * falſe or forged, or for writing of the ſaid 
« ill or probate of the ſame, nor to any proctor, &c. of any 
« eccleſiaſtical court, for the writing, ſetting forth, or plead- 
« ing of any proxy made according to the eccleſiaſtical law, 
« Kc. for the appearance of any perſon being cited to appear 
« in ſuch court; nor to any archdeacon, or official, for put- 
« ting their authentick ſeal to the ſaid proxy or proxies, nor to 


« any eccleſiaſtical judge for admitting the fame ; nor to any 


« perſon who ſhall plead or ſhew forth any deed or writing ex- 
« emplified under the great ſeal of England, or under the ſeal 
« of any other authentick court of this realm ; nor to any per- 
« ſon who ſhall cauſe any ſeal of any court to be ſet to 


« any ſuch deed, charter, or writing enrolled, not knowing 


« the ſame to be falſe or forged.” 


In the conſtruction of this ſtatute the following points have 2 Hale 632,68 


been holden, | 


Sell. 17. Firſt, That a falſe 3 of a copyhold ma- Dyer 32a. 
e 


veral tenants of the 3 


nor, made in parchment under the ſeals of 
manor, and containing in it divers falſe cuſtoms, apparently 
tending to the Jiſherihon of the lord, and falſly pretending by 
its title to be ſet forth by the conſent of all the tenants, and 
allowance of the lord, is within the firſt branch of forgery 
mentioned in the ſtatute, as being a ſealed writing made 
to the intent to moleſt the inheritance of the lord. 


dad. 18. Secondly, That the forgery of a leaſe for years, }. 


or of a grant of a rent-charge for years, in the name of 
one who is ſeiſed of a- freehold or inheritance, is alſo with- 
in the ſaid firſt branch of the ſtatute, becauſe the ſaid 
branch is penned in general words extending to any mo- 
leſtation whatſoever of ſuch eſtate, without mentioning any 
eltate or intereſt, in the claim whereof ſuch moleſtation ſhall 
confiſt ; and from this ground it follows, that thoſe words in 
the ſecond branch of forgery mentioned in the ſtatute, To 
© the intent that any perſon ſhall claim any eſtate or ine 
” tereſt for term of years, &c.” are meant only of ſuch 
forgeries which relate to ſuch an eſtate or intereſt in eſſe before, 


Lion. 108. 


Inft. 17 g 
o 4%. 


Sea, %. Thirdly, That the forgery of a will in writing Dyer 303 
e 


of one poſſeſſed of ſuch an eſtate, mentioning a bequeſt there- 
of, is within the ſaid ſecond branch of the ſtatute, as being 
: falſe writing, made to the intent that ſome perſo 


| n ma 
Claim an eſtate for years; notwithſtanding the ſaid — 
makes no expreſs mention of a wm, as the firſt doth. 


We 20. Fourthly, That the forgery of a leaſe of lan 


3 ds i 
is not within either of the branches of the ftalute. 1 'E 


Z 3 Sea. * 


* 
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3 Lean, 1% Seck. 21. Fif.hly, That the forgery of a deed. containing à 
gift of mere perſonal. chattels, is alſo no way within the fla. 
tute, - the words whereof, to this purpoſe are, © If any perſon 
« ſhall forge any obligation or bill obligatory, or any aquit, 

“ tance, releaſe, or other | diſcharge of any debt, Account, 
action, ſuit, demand, or other thing perſonal,” 


2C 4, & 62. Sec. 22. Sixchly, That the forgery of a ſtatute-merchant 
1 Freeman 398. or of a recognizance in the nature of a ſtatu:e-ſtaple, by zc. 
. knowledging them in the name of another are within the ft 
Con. zinit.17 1, tute, as being obligations, becauſe they mult have the ſeal 
: of the party, by the expreſs words of the ſtatutes, which ap» 
point in what manner fuch ſtatute or recognizance ſhall be ta. 
den, But that the forgery of the ſtatute-ſtaple is no way within 
the ſtatute, becauſe it needeth not the ſeal of the patiy, bu 
only the foal of the ſtaple provided for it. 


Sc. 23, Seventhly, That he who is truly informed bj 
4 Ins. 471” * 2ng.her, that a deed is forged, is in danger of the {tafite 
a ess if he afterwards publiſh the ſame to be true; notwithſtand. 

ing the words of the ſta ute be, If any one ſhall publiſh, &, 
ſuch falſe and forged deed, &c. knowing the ſame to be 

K talls or forgen,” 1 5 17% 

Se. 24. Eighthly, That the double damages to be zuerd- 
ed to the party grieved by a forged releaſe of an obliga- 
tion, &c, ſhall be governed by the penalty, and not by the 

traedebt appearing in the condition, . 


S.. 25, Ninchly, That one who hath been convicted c 
pͤdliſhing a forged deed, may become guilty of felony by for:- 
þ ing another deed afterwards, as well as by publiſhing any fuch 
deed, notwithſtanding the ſecond offence be not of the ver 
Ame nature with the firſt; for the words of the ſtatute ar, 
If any perſon being convicted or condemned of any of ti: 
© offences aforeſaid, &c. ſhall after any ſuch conyiction «! 
4*:candemnation, ettſoons commit any of the ſaid offences.” 


3 "alt, 17% 
14 


Sg., 26. Tenchly, That notwithſtanding it be necetiu 
11 Modern 3. In every proſecution upon the ſta ute ſtrictly to pucſue de 
_ ** 65, very words of it, (for which cauſe it hath been reſolved, I 
3 Int. 169. an indictment ſetting forth the forgery of a Writing inder- 
CEO ted, without adding that it was ſealed, js ſufficient ;) yet wee 
Or er af of is no neceſſity tha: the tranſlation of ſuch words be made in 
this kind. proper claflical Latin, ſo that it be intelligible ; and upon oh 
gy 2453 round it hath been adjudged, That an indictment, ſetting 
| YL NNE forth that the defendant fuper caput ſuum preprium did forge 

'&c. meaning thereby to expreſs that he did it of his on 

head, is ſufficient. * ; 
8 i, 


o O©' HRT © 


0. 71. 


Seck. 27. 
forgery, and p 


* Bleventhly, That upon indiftment of treſpaſs, 
ablication of a deed, a veidict finding the de- 


1 inlicbamento ſupponitur, is ſufficient, becauſe theſe words ge 
tranſereffone fpredif? include the whole. Alſo perhaps ſuch a 


verdict may be 

7 i equdll % thin the ſtatute, and the puniſhmen: the very fame, 
wheiher the party be guilry both of the forgery and publica- 
tion, or of one of them only, vt 5 rd 


| Fox. 0:her determinations upon upon this ſtatute, vide 2 Bac. Abr. 871. 
dog. Barn ud, K. B. 163, 441, 4997 we FA of the King v. Crooke. 
Belles this general act, a multituce © ' others, 

firſt eſtabliſhed, have, in 4 variety. of inſt: 5 | 
forgery, For which vige ante chapter fifty eight, 


a, 4 : LE k * 


2 + 3 


* . 
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Or Cheats puniſhable by publick proſecution, there are 
' two kinds 7 By the cammon laws and By ſtatute.” 


ax? ** 


Sec. 1. And firſt it ſeemeth, that thoſe which are pu- 
niſhable at common law, may in general be deſeribed to be de- 
ceitful practices, in defrauding or endeavou-ing io defraud 
another of his known right by means of ſome artful device, 
contraty to the plain rules of common honeſty; as by (a) 
Paying with falſe dice; or by (% cauſing an illiterate per- 
jon to execute à deed to his prejudice; by reading it over 
to him in words different from thoſe in which it was written”; 
or by (e) petſwading a woman to execute writings to another, 
as ber tiuitee upon an intended marriage, which in truth 
comained no ſuch thing, but only a warrant of attorney to 
contels a judgment, &c. or by (4) ſupprelſing a will, or 
by (e) levying a fine in another's name, or (/) ſuing out 
«3 execution upon a judgment for him, or acknowledging 
action in his name, without his privity, and againſt his 
W oy by ſome good (g) opinions the record may 
„ VaCated, ; 


eat, 2. It (%) ſeemeth to be the better opinion, That 
By deceitſul receiving of money from one man to another's 
©", pon a falſe pretence of having a meſſage and order to that 
pUtpolc, is not puniſhable by a criminal proſecution, becauſe 
i > 2.companied with no manner of artful con:rivance, 


© POTS: x but 


343 


T Ven. 235 24+ 
Salkeld 342. 
375 


ſendant guilty de tranſereſſio n & forgeria predifis prout ſuperius a Lev. 11 221. 


3 Keble 353. 


ſufficient for another reaſon, becauſe the offence 


Keb. 707, 74% 
Strang: 901. 


nee the revolution, When paper credit was 
inſtances, inflicted capital puniſmment, on che crime of 
WT —_— 


( 2 Roll. 107. 
32 407. 
499, | 
2 R, Abr. 78. 
1 Rebe 349. 
Par. Cale C. 
Modern 42. 
Farreſley 40. 
(6) 1. Sid. 212% 
(c) 1 Sid. 421. 
14) Noy 103. 
(„Nu. 
Moor 630. 

C. Elz. 537. 

1 Modera 46. 

2 Jones Ga 
(f ) oy 99. 
(g/ See the 
bucks above ci- 
ted, butzR, 
Abr. 903. 
& 12 C9, 223. 
ale contrary. 


65 6 Mod. 25 
Salkeld 379. 

3. Modern 18. 
Blackerby 79. 

L. Ray. 1013. 

Sel. Cal. 201. 


=_ o HEAT. Bl. ; 


L ie Whendey' but wholly depends on a bare naked lie; and it is (aid to be 
. 5 needlels to provide ſevere laws for ſuch miſchiefs, againſt which 
common prudence and caution may be a ſufficient ſecurity, 


D the autho- Sei. 3. Some of the above-mentioned offences are puniſh. 
- e able not only with fine and impriſonment, but alſo with far. 
daes recited in- ther infamous puniſhment, (as cheating with falſe dice, eſpe. 
i: 4. fect. S and cially if the offender be a common gameſter) others are pu- 
85 niſhable with fine and impriſonment only, by the diſcretion of 
the judges, which. is regulated by the circumſtances of eich 
particular caſe; and ſome of them are made felonies by 21 Jac, 


c. 26. as appeareth from chapter forty-five, 


(1) Changing corn by a miller and returning bad corn inftead of it, is puniſhable by indiQment; 
% being in the way of trade it is deemed an offence againſt the publick, 1 Seſſ. Ca. 217, 
$2 alſo to run a foot race fraudulently, and by a previous underftanding with the ſeeming 
<.19petitor to win money. 6 Mod. 42. So alſo if an indented apprentice enters himſdf 1 
> ſoldier, and receives the bounty, and is diſcharged on his maſter's demanding him, he may 
Lc indifted. The King v. Jones, Lent Aff. Coventry, 1777. | 


Hale gos. $2. 4. Offences of this kind by ſtatute depend upon 33 
. Caf. 27% Hen. 8. c. 1. by which it is enacted, . That if any perſon ot 


8 8. 251, “ perſons ſhall falſly and deceitfully obtain or get into his or 
* "PRE e their hands or poſleſſion, any money, goods, chattels, 
S eld 379. ‚ 


„ jewels, or other things of any other perſon or perſons, 
111, 307, 311. „ by colour and means of any privy falſe token, or counterfeit 
9 St. Tr. 67. « letter made in another man's name, to a fhecial friend or 
« acquaintznce, for the obtaining of money, &c. from ſuch 
c“ perſon, and ſhall be thereof convicted. by witneſs taken 
« before the lord chancellor, or before the juſtices of aſlze, 
t or before the juſtices of peace of any county, city, borough, 
© town, or Franchiſe, in their general ſeflions, or by action 
« in any of the king's courts of record, every ſuch offen- 
„ der ſhall ſuffer ſuch puniſhment by impriſonment, ſet. 
„ting upon the pillory, or otherwiſe by any corporal pains 
« except pains of death, as ſhall be appointed by thoſe before 
« whom he ſhall be ſo convict.“ | 


See. 5. And it is farther enacted by the ſaid ſtatute, That 
« as well the juſtices of aſſiſe for the time being, as alſo two 
« juſtices of peace in the ſame county, whereof the one to be 
« of the quorum, may call and convene by proceſs, or othet- 
<« wiſe, to the ſaid afliſes, or general ſeſſions, any perſon be- 
« ing ſuſpected of any of the offences aforeſaid, and to com- 
« mit or bail him till the next affiſes or general ſeſſions, Kc.“ 


- Se. 6. Sir Edward Coke is of opinion, That the offender. 

3 Ing. 123. cannot be fined in a profecution upon this ſtatute, becauſe it! 
er. 564+ expreſly ordained, That ſome corporal puniſhment ſhall be in- 
flicted, and no other is mentioned; however, there is 2 prece- 

dent in Croke's Reports, by which it appears, That one con- 

victed on ſuch a proſecution hath been adjudged not * hr 


Dalton . 


on the pillory but alſo to pay a fine of five hundred 
— and to be bound with good ſureties to his good beha- 
viour. (2) N e 1 


indictments this ſtatute, the falſe token made uſe of muſt he ſet forth. Str. 
115 mow it La held a falſe token to uſe for the purpoſts of deceit a counter- 
frir paſs. Dalt. 91. Or a pretended power to diſcharge ſoldiers. 1 Latch 202. Or to ob- 
din goods upon pretence of being of age and then — infancy. Or to produce papers 
ting to be orders from abroad, and under the pretence of being a merchant to obtain goods. 
= Or to exchange a ſpurivus wine for a genuine commodity under the pretence of being 
i merchanc and broker. 6 Mod. 302. Or to fell the fleſh of an unbated bull as for ſteer 
beef, Sayer 147. Or to ſell any commodity by a falſe meaſure, Burr. 1125. But ſelling 
beer ſhort of the juſt and due meaſure is not an indictable offence. 1 Wilſon 301. Sayer 
146, 1 Black. 274+ Nor ſelling gum of one denomination for that of another. Sayer 205. 
Nor ſelling wrought gold as and for gold of the true ſtandurd, provided the offender is not 
z goldſmith, Cowper 323. 


\ 4 


+ $49, 7. It is alſo enacted by 30 Geo. c. 24. That 0. B. 2785. Ne. 
« all —_— who knowingly and deſignedly by falſe pre- eee . — 
« tences ſhall obtain from any perſon, money, goods, wares, Adding. P. S. p. 


« or merchandizes with intent to cheat and defraud any per- os 1 

« (on or perſons of the ſame, ſhall on conviction be put in ;;,.,; — 
« the pillory, or publickly whipped, or fined and impriſoned, this ttatute. 

« or tranſported, not exceeding the ſpace of ſeven years, as er 4. 


« the court ſhall in diſcretion think fit.“ 


+ Sed. 8. It is alſo enacted by 16 Car. 2. c. 7. That 2 Abr. EA. 
« if any perſon ſhall by any fraud, unlawful device, or other 874. 54. 
ill practice in playing at cards, dice, tables, tennis, 1 
6 bowls, ſkittles, ſhovelboard ; or by cock-fighting, horſe- Id. Raym. 69. 
« racing, dog-matches, foot-races, or other paſtimes, or games, n — 
« or by bearing a ſhare in the ſtakes, or by betting on the 88 
« ſide of ſuch as ſhall play, act, ride, or run as aforeſaid, 
«* win any ſum or other valuable thing, he ſhall forfeit tre- 
dle the value in the manner the act directs. 


+ Sec. 9. It is alſo further enacted by g Ann c. 14. « That Vide $trange | 
if any perſon ſhall by any fraud or ſhift, cozenage, circum- ny 


* vention, deceit or unlawful device, or ill practice whatſoe. where it was de- 


ver, in playing at cards, dice, tables, tennis, bowls, or - ee 


any the games aforeſaid, or bearing a ſhare in the ſtakes, ſet a fine upon 
* or betting on the ſides of ſuch as do play, win any ſum dhe offender on 


* of money, or other valuable thing, on conviction by in- — n * 


* formation or indictment, he ſhall forfeit to ſuch as ſhall the only judg- 


* ſue for the ſame, five times the value, be deemed infamous, pron ay bx; 


* and ſuffer corporal puniſhment as in caſes of perjury,” is convitted, tec. 


— — a> AIRS ne 


and in what, manner ſuch offenders are to be puniſhed, 


* F 
« ; - 
4 4 E 0 4 


4 Inft, 562. 
eg -134. a. 145 


1 
- c p 4 
— 


cious enterprizes; and this extende 


L., Ray. 11650, 
8 Mod. 321. 
Burr. 920. 004+ 


3 Corn. 570. 
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: _ © falfly and maliciouſly to indict, of cauſe to indict, or fally 


any act in proſecution of ſuck conſpiracy or not. For tht 
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OR the better underſtanding the nature of Conſpiraey, 
. I ſhall conſider who may be faid 0 be guilty of it, 
$:2. i. As to the firſt point, there can be no better nl 
than the ſtatute of 33, or rather 21 Edw. 1. the intent where. 
of was to make FP definition of conſpitators, to which 
purpoſe it declatetb, ( Phat conſpirators be they that 4 


| 4 cohfeder” or- bind thetyſelves. by oath, coveriant, er o le 


„alliance, that every of them thall aid and bear the ober 


„ to move and maintain pleas, and alſo ſuch a$* cauſe chil. 
dren within age to appeal men of ſelony,, whereby they ate 
« impriſoned and fore grieved; and fuch as-retain men it 
the country with hyexjes or fees for ge maintain their mal. 

d this exte . well to the taker; 
as to the givers, And ſtewards and bailiffs of great lords 
<« who by their ſeigniory, office, or power, undertake to bes 


or maintain quafrele, pleas, or debates that concern other 


parties than ſuch as touch the eſtate of their lords c 
K chemſel ves. 1 | 
Sch. 2. From this definition of conſpirators it ſeems cler 
to foliow, That not only thoſe who actually eauſe an innocett 
man do be, indicted, and alſo to be tried upon the 4nd:mert, 
whereupon he is lawſully acquitted, | are properly. conſpin, 
tors, but that hoſe allo are guilty of this offence, who barely 
conſpire to indict a wan falſly and maliciouſly, whether they 600 


Cl » 


words of the ſtatute ſeem expreſiy to include all ſuch conſedr- 
racies under the notion of conſpiracy, whether there be 2a 
proſecution, thereof or not. And if ſuch a confederacy , 
within the letter of the ſtatute, there ſeems to no manrer 

reaſon to ſay, That they are not alſo within the meaning 0 ! 
fince it is a high contempt of the law, barely to engage in ſul 
an aſſociation to abuſe it, to ſerve the purpoſes of oppteſſon 10 
injuſtice, Neither can it be a ſevere conſtruction which wil 
bring a crime ſo evidently contrary to the firſt principles. 
common honefiy, within the meaning of a law, the welch 
whereof do plainly ſeem to extend to it. * 


2 


c n. Or CONSPIRACY. _ 
| And therefore, I cannot. but queſtion the accufacy of that 3 lag. 133. 


1:(cription of conſpiraey which is given in the third Inſtitute, Pr ape 
whereby the lawful acquitial of the party grie ved is required F. N. G. 14. 
to make the offenders guilty of this crime, It is true indeed, er- Agi 
Tnat a bare conſpiracy to indict a man will not maintain a writ ** g 
of conſpiracy at the ſuit of the party grieved, becauſe it doth 174. 75. 

rot do him any actual damage, Alſo it muſt be conſeſſed, — 2 
That it is often laid down as a general rule, and taken for 1 R. abr. 150, 
-ranted, That no ſuch conſpiracy is a good foundation for ſuch , 114. 


* wit, unleſs the plaintiff be lawfully acquitted. And it is N des 72 

certain, That there is no formed vrit of conſpiracy in the re- 1 Jon. 93, 9 
giſter for a malicious indictment ot appeal; but what ſuppoſes ele un 

{uch indictment or appeal to have been actually brought, and Bull N. P. 73 
the party to have been legally diſcharged. From whenee it 10 Modern 219. 

(allows, That no one can have the benefit of any ſuch writ in B. 8 . 

ihe regiſter, who upon à falſe accuſation, is put to the trou- 35 5 b. C. 174. 

ble and vexation of being apprehended, examined, or com- Vide 2 duft. 
mitted, &c, without being ever indicted or appealed- How- ——— 
ever it is Certain, That an acquittal by verdict is not always br + Fee h 
neceſſary to maintain ſuch a writs for it appears by the regiſter 

itſelf that where: one brought fuch'a writ in the uſual form, 

having it in the words guonuſque arquietatus ſuiſſet, &c. againſt 

one who had been non-fuited in a malicious appeal of telony 

brought againſt him, his writ was abated, becauſe ſuch a non. 

ſuit would nat make good the words guouſqe ecquietatus fuifſet, ' * 
aud yet he afterwards brought a new writ, wherein he uſed the 

wards quietus receſſit, inſtead of acquictatus fuiſſet, and recovered, 

And why may not a new writ as well be formed in any other 

caſe, which is as much wi:hin the miſchief of the ſtature as 

tos? Or what colour can there be to ſay, "That the malici- 

ous putting of a man to the unreaſonable charge, ſcandal, and 

trouble, of a criminal proſecution, which is ſo palpably ground- 

les, as not to have probability enough to induce a grand jury 

to find an indictment, ſhould not be as good a foundation of 

complaint, and a grievance as much within the meaning of the 

ſtatute, as the putting one to the charge and vexation of a | 
broundleſs action, either in a temporal or ſpiritual court, for (%) Regilt. 134 
wiich it appears by the (a) regiſter, That a writ of conſpiracy F. N. B. 116. 
don ſie without making uſe either of the words acquietatus _— * 
Jet, or quietus receſit? Neither can it be faid, That the 1 Keb. - = 

<mnon I contend is wholly unſupported by authotity, as ap- (4) 9 Co. 50. 
lets tom the Poulterer's cafe in (50 Coke's ninth report. 


However ſince it is certain, That an (c) action on the 

caſe in th : a (Jen. 93, 
A © nature of ſuch writ doth lie for a falſe and 94. 

mucus proſecution, for any crime, whether capital, or not 1 Ln. 107. 

canital thou h . 9 MN ; | . . C.t1:2.70, 14 

* gh it doth not proceed to an actual indictment, or Fam 31f. 

* h and that the ſame damages may be recovered in ſuch C. Jas. 130 

„as ig a writ of conſpiracy, it hath been thought need- 357, + 


13 to inan | : | n A ag. 
io imquire, whether ſuch writ may be maintained for ſuch 8 


a pro- 


_ Or CONSPIRACY. A 


2Roll. 2 56.237. a proſecution or not. But howfoever the Jaw may ſtand in ich. 
= Bulit. 27 tion to writs of conſpiracy, there ſeems to be no manner of tex. 
1 Roll, 109. fon, that the ſtated form of ſuch writs ſhould any way reftrz 
1 R. Ab. 1:2, a proceeding by way of indictment or information againſt = 
Ray 135, 186, ſons which are apparently within both the letter and mearin 
Cen. 1 Bull. of the ſtatute. (1) 8 | 195 


185. N | 
Velv. 116. Hutt. 49. C. Eliz. 563. 9 Co. 57. 563. 9 Ce. 57. 5 Mod, 394, 
Saikeld, 13. Dauv. 208. Strange 691. 1 Ray 374. Bull N. P. 14. Holt, 4, ug | 


(r) In an ation for a malicious proſecution, it is incumbent on the plaintiff to flew d 
the, o-iginal ſuit, whereſoever inſtituted, is at an end. For otherwiſe he might recover in the 
action, and afterwards be convicted upon the original ſuit. Douglas 205. For this Purpole be 
moſt produce and prove, a copy of the acquirtal on record, the ſubſtance of the evidence, th 
charges of acquittal, and the circumſtances which ſhew the profecution was malicious and vid. 
out probable cauſe, Bull Niſi Prius, 13, 14 * f 


(4) 1 Lev. 622 Alſo it feems certain, That a man may not only be cos. 
» Sid. 274. demned to the pillory, but alſo to be branded for a falle a 


x Keble 35 malicious accuſation, but fince it doth not appear to have berg 


92 N 1 * ſolemnly reſolved, that ſuch an offender is indictable upon the 


786. ſlatute, it ſeems to be more fafe and adviſeable to ground u 


1 Sid. 68, indictment of this kind upon the common law, than upon the 
7 Far 44s ſtatute, ſince there can be no doubt, but that all confederacies 


9 Co. 56. whatſoever, wrongfully to prejudice a third perſon, are bighly 


3 R. Abr. 77. 5 2 ] . 
Ze Moor 788. criminal at common law, as where divers perſons confederate 


Salkeld 174. (ad) together by indirect means to impoveriſh a third perſon, 
» Ventris 303, or (e) or falſly and maliciouſly to charge a man with being 
' 15 the reputed father of (/) a baſtard child, or to maintain one 


$ Mod. 320. another in any matter, whether it be true or falſe. (2) 
11 Mod. $5. 
Carth. 416. Foſter 221. 


(2) Journeymen confederating and refuſing to work unlefs for certain wages may be i 
edited for a conſpiracy, notwithſtanding the ſtatutes which regulate their work and wages & 
not direct zhis mode of proſecution, for the offence conſiſts in the conſpiring, and not in te 
refuſal, and all conſpiracies are illegal although the ſubject matter of them may be lawful... 
Vide the caſe of the Tub-women v. the London Brewers. 8 Mod. 11. 320. So alſo 2 hurt 
conſpiracy to do a awful act to an unlawful end is a crime, although no act be dene is 
conſequence thereof. 8 Mod. 321. And the fact of conſpiring need not be proved on thetria, 
but may be collected by the jury from collateral cixcumſtances. 1 Black. ep- 392. Strange 
144. And if the parties concur in doing the act, although they were not previouſly acquaint 
with each other, it is conſpiracy. Lord Mansfield in the caſe of the priſoners in the King" 
Bench. Hillary Term. 26 Geo. 3. | 


Sect. 3. Neither doth it ſeem to be any juſtification of 1 

confederacy to carry on a falſe and malicious proſecution 

That the indictment or appeal, which was preferred, orintendel 

e) 3 to be preferred, in purſuance of it, was (g) inſufficient, or thit 
Style 167. the court wherein the proſecution was carried on, or deli 

7 R. abr. 110. to be carried on, had no juriſdiction of the cauſe, or that the 

1 matter of the indictment did import no manner of {c 

v. 46, 117. * 8 
C Eliz. 563, fo that the pry grieved was in truth in no danger of lol 
2 Bulſ.270,271+ either his life, liberty, or reputation. For notwithſtandinz 


rv. M. 357* the injury intended to the party againſt whom ſuch a conſede- 


* 54 Yo 
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is ſormed, ma haps be inconſiderable; (Y) yet the (3) Reg. 
oy jen to — — law in order to procure it, ſeems . N. B. * 
to be 2 4 high nature, and juſtly to deſerve the E | 
reſentment of the law. | | 


\ 1 R. Abr. 112+ 

f 2 Mod. 52, 326. 

Con. 2 Keb. 88. W. Jones 94 · 2 Cr. 130. Vide the caſe of the Kiug ve Riſpal, « Black, 
Rep. 366. Burr. 1320. | ; 


d. 4. Neither (a) is it any plea for one who is proſe- 2 9 Ce. 55. 
cuted for ſuch an unlawful confederacy, That nothing 83 BY 
more was intended by him, but only to give his teſtimony 91, 92. 
in a legal courſe of juſtice againſt the party to whoſe C. Eliz. 70, 71. 
prejudice ſuch confederacy is ſuppoſed to have been formed; 1 Keen. 107. 
for notwithſtanding it may be ſaid, That it would be a great 1R. Abr. 113, 
diſcouragement to legal proceedings to make perſons liable to 17+ 315. 

a criminal proſecution, for barely iatending to give their evi- Lach 70, 80. 
dence, and it would be a pre- judging of a cauſe to try the truth Cen. 12 
of the teſtimony intended to be given in it before the cauſe it- N. B. AR 
ſelf is determined; yet the law will rather ven:ure this miſ- 2j H. 8. 2. 
chief, than ſuffer ſo flagrant a villainy to go unpuniſhed. How- 

ever if there be any probability, That the principal cauſe will 

ever be tried, it ſeems proper to apply to the court to ſtay the 

trial of the confederacy till the merits of the principal cauſe A 
be determined. | 


Sell. 5. Yet (5) it ſeems to be certain, That no one (6) 27 Ax. 77. 
is liable to any proſecution whatſoever, in reſpect of any 2 * 
verdict given by him in a criminal matter, either upon A 8 
grand or petit jury. For ſince the ſafety of the innocent, and 21 E. 3. 17 
puniſhment of the guilty, doth ſo much depend upon the 2 So He _ 
fair and upright proceeding of jurors, it is of the utmoſt con- Reg. N 0 
ſequence, that they ſhould be as little as poſſible under the F. N. B. 1 
influence of any paſſion whatſoever. And therefore, leſt they Mew. 17%. 
would be biaſſed with the fear of being harraſſed by a vexatious 173. 
ſuit, for acting according to their conſciences, (the danger of L. Ho 4s. 
which might eaſily be inſinuated, where powerfub men are 5 
warmly engaged in a cauſe, and thoroughly prepoſſeſſed of the 
juſtice of the fide which they eſpouſe) the law will not leave any 


pollidility for a proſecution of this kind. 


[tis true indeed, the jurors were formerly ſometimes queſ- 
tioned in the Star-Chamber, for their partiality in finding a p. N. B. 0b. 
maniſeſt offender not guilty ; but this was always thought a 196. 
yer great grievance ; and ſurely as the law is now ſettled by 
ulhel's caſe, there is no kind of proceeding againſt jurors in 
—_ of their verdicts in criminal matters allowed of at this 
* As to the objection, That an attaint lies againſt a jury 
- a falſe verdict in @ civil cauſe, and that there is as much rea- 
oa to allow of it in a eriminal one, it may be anſwered, That 
i an attaint, a man's property is only brought into queſtion 
a ſecond 


NR RS. nes — — 


850 


12 Coke 24. 

" See Vaugb. 138, 
139 
12 Ed. 4. 18. 
21 Ed. 4. 67. 
S. . Go 17 3s 


12 Co. 24. | 


Carth, 416. 
1 R. Abr. 10”, 
112, 112, 115 
E. Cor. 39. 


S. b. C. 253. 
7 22 Al. 7 7» 


ced with the fear of an attaint from either of the eonteng; 


Or 2 ONSPIRAGC * | BY; ti 


a ſecond time, ane not his liberty or life; and alſo it may | 
generally preſumed, That a jury is likely to be equallyinfuen; 
parties, whereas if any ſuch examinations of- heir proceriius 
were allowed in criminal cauſes they might be often in get 
danger of one fide, by incurring the reſentment. of A. powers 
ful profecutor, and provoking him to call their conduct ing 


queſtion for their ſuppoſed partiality ; but they could. bare hi. 


tle to fear from an injured criminal who would ſeldum be in 
circumſtances to make his proſecution formidable; 


S.. 6. And as the law has exempted jurors from the dan. 
ger of incurring any puniſhment in reſpect of theit verdd 
in criminal cauſes, it hath alſo freed the Judges of al 
courts of record from all proſecutions - whatſoever, except 
in the parliament, for any thing done by them openly u 
ſuch courts as Judges, For the authority of a goverament 
cannot be maintained, unleſs the greateſt credit be given to 
thoſe who are fo highly intruſted with the adminiſtration 
of publick juſtice'; and it would be impoſlible for them to 
keep up in the people that veneration of their perſons, and 


ſubmiſſon to their judgments, without which it is impoſe 


to execute the laws with vigour and ſucceſs, if they ſhouid 
be continually expoſed to the proſecutions of thoſe wlolt 
partiality to their own cauſes would induce them-to think 


themſelves injured, Yetif a judge will ſo far forget ihe dig 


nity and honour of his poſt, as to turn ſolicitor in a tauft 
which he is to judge, and privately and extrajudicially tame! 
with, witneſſes, or labour jurors, he hath no reaſon to con- 


plain, if he be dealt with according to the ſame capacity, 1 


which he fo baſely degrades himſelf, 


Sea. 7. It appears not only from the words of thef 
tute, but alſo from the plain reaſon of the thing, That 50 
confederacy whatſoever to maintain a ſuit can come within tit 
danger of the ſtatute, unleſs it be both falſe, and malicious, 
For it would be a moſt dangerous diſcouragement of al 
legal proſecutions, if thoſe who engage in them upon 4 pit 
bable ground, ſhould be in danger of being found guilty of 
heinous a crime upon their not being able to bring tt" 
ſuits to their intended effect. And from hence it cleall 
follows, That if the defendants to an indictment or 3 
in murder be found guilty of homicide ſe deſendende, 9 Vf 
miſadventure, or get off by pleading the king's pardon, ! 
proſecutors are in no danger of being puniſhed as con\pt- 
tors. And from the fame ground it alſo follows, That 
detendants in a writ of confpiracy can ſhew a probable c 
of ſuſpicion, they ſhall be diſcharged; as where being one 


| ted of a conſpiracy. for indicting a pertun' of larceny, * 


s _ 
d Or: CONSPIRACY, _ 


at a larceny was committed at ſuch a time and place, 1 Loon. 107. » 
_— the — charged by tbem for ſuch larceny was Nele, $34 85. 
{ound by them at the ſame time and place, with ſuſpici- 20 H. 7. 11. 
dus Circumſtances ; or where perſons being charged with a. | 
conſpiracy for indicting another for felvniouſly carrying away 
i woman with great violence, and numbers are able to prove 20 Hl. 5. 10% 

rſons hom they ſo accuſed riding armed $9; 

that they ſaw the perions, Ney as C. Ehe. 144+ 
in a warlike manner, and followin after thoſe who in truth 1 Leon. 107. 
actually did the felony, and that it was the common report of BIS 
the country that they were all of the company. But ſome have 
aid, That there is a neceſſity to plead ſuch matter ſpecially, 
and that it cannot be given in evidence on "the general 
iſſue. 1 2 12 


9, f. 8. It plainly appears from the words of the ſtatute, 12 Mod. 208. 
That one perſon alone cannot be guilty of conſpiracy within 9885 4.65 
the purport of it ; from whence it follows, That if all the de- 8. p. 8 
endants who are proſecuted for ſuch a conſpiracy be acquitted C. Elia. v0. 
but one, the (a) acquittal of the reſt is tht acquittal of 5 "Thug | 
that one alſo. Alſo upon the ſame ground it hath been holden, (3) 38 Ed. =o 
That no ſuch proſecution is maintainable againſt a (b) huſband S. F. C. 174. 
and wife only, becauſe they are eſteemed but one perſon in 
law, aud are preſumed to have but one one will. 

But it is certain, That an action on the (c) caſe in the na- ; | 
ture of a conſpiracy may be brought againſt one only. Allo (OILS <6 | 
(4) it hath been reſolved, That if ſuch an action be brought 114k j 
azainſt ſeveral perſons, and all but one to be acquitied, yet GRE 116, uy 
judgment may be given againſt that one only. V 8 = 48. 
(4) tR. Abr. 111. 112. C. Elis. 701. 6 Mod. 170. 1 Saund. 228. Ray. ol _—— 


6, 1$0;2 Keb. 
£97, Str. 144, 193, 1327. 1. Will, 210» 5 Mod. 403. Latch 80, 262. 12 Mod. 209. 
Baller N. P. 14. , bien 14 TY. 2 Bi =E 


Sec. 9. As to the ſecond. point, vez. In what manner 
oſtenders of this nature are to be puniſhed, it is clear, That 
thoſe who are convicted of conſpiracy at the ſuit of the (e) () 24 Fd. 3. 
party ſhall only have judgment of fine and impriſonment, 34. b. 
and to render to the plaintiff his damages. Alſo it is certain, 2 J K. 385 
that be who is convicted at the ſuit of the (J) king, of a 562. 
conſpiracy to accuſe another of a matter which may touch 5 
his life, {hall have judgment that he ſhall loſe the freedom and e 
[ranchile of the law, (whereby he is diſabled to be put upon F. N. B. »16. 
zun Jury, or to be (worn as a witneſs, or even to appear in; 1. 


E any of the king's courts ;) and alfo that his houſes, SP. . 
ands, and goods; ſhall be ſeized in the king's hande, and his 27 Adize 69. 
houſes and lands eſtre 


tale | ped and waſted, his trees rooted up and Catth, 41. 
I and bis body impriſoned, And this is commonly cal- 

«4 7 villainous judgment, and is given by the common law, {g)See the bo 
ad no by any ſtatute, as is ſaid generally in ſome 7 books, above eiten. 


to 


166, 167. 


Ld 


| $52 1 8 Or LIBE LS. Bl, 1. 


7.66 $9 to be the proper judgment upon every conviction of confi. 
25 Af. 0 4 racy at the ſuit of the king, without any reſtriction to ſuch 26 
Burr. 1027- endangered the life of the party. But I do not find this pont 


Strange 196. any where ſettled. ( 3) 


(3) There has been no inſtance of the villainous judgment fince the reign of Bdund de 
Third. The uſual mode of puniſhment at preſent is by pillory, fine, impriſonment, andf 
For the good behaviour. Burr, 996, 1027. Str. 1 6. Crown Cir. 208, The quarter ſeffions 
have juriidiction over this offence. Finch 80. $ Mod. 321. And on motion in anc> of 


judgment the defendant muſt be perſonally preſent in court. Strange 1227, Burr, 931. 


CHAPTER THE SEVENTY-THIR). 


Or e 


- 


See 3 lr. 174, LN treating of Libels I ſhall conſider ; Firſt, What full 
Co. 53, 59+ be ſaid to be a libel. Secondly, Who are liable to be pu- 
oor 313, 627- niſned for it. Thirdly, In what manner they are to he 


March 131. . ' 
5 4 Co. 14. puniſhed. : 


Popham 133, N 55 
139. Selden tit. Ubels. 1 Hob. 253. Carth. 405. 1 Salk. 211. Fitgh, 


321, 353. 2 Wilſon 403. 2 Burr. 


g Coke 12 


Go, Se. 1. As to the firſt point it ſeemeth, That a libel in; 
S Mod. 16g, ſt 


tric ſenſe is taken for a malicious defamation, expreſſed ei- 
Salk. 418. ther in printing or writing, and tending either to blacken 
Str, 423, 797+ the memory of one who is dead, or the reputation of one 
14. Key 476. whois alive, and expoſe him to publick hatred, contempt « 
12 Mod. 2193+ ridicule, 


5 Coke 125. Sec. 2. But it is ſaid, That in a larger ſenſe the 


in- 123» 124+ notion of a libel may be applied to any defamation whatſee 


Salkeld 418. 


Id. Ray. 431. ver, expreſſed either by ſigns or pictures, as by fixing up a fl. 
3 Keb. 378. lows againſt a man's door, or by painting him in a 
and ignominious manner. 


Sec. 3. And ſince the chief cauſe for which the law ſo ſe 

verely puniſhes all offences of this nature, is the direct ter 

y . dency of them to a breach of publick peace, by provoking tht 

12 Coke 35. parties injured, and their friends and families, to acts of re- 

Raymond 80g. venge, which it would be impoſſible to reſtrain by the ſevercſ 

— % laws, were there no redreſs from publick juſtice for injui 
Salk. 49, 413, of this kind, which of all others are moſt ſenſibly felt ; 

1 ig. 270271 ſince the plain meaning of ſuch ſcandal as is exp! 

5 "Re 17+ ſigns or pictures, is as obvious to common ſenfe, and 38 

uncerſtood by every common capacity, and altogether 25 fle 

. voking, as that which is expreſſed by writing or prinunz, 

why ſhould it not be equally criminal? 95 


bk SD o foo. A... Ar ih od 


Ch, 73. Or LIB E L 8. 


$4.” And from the ſame ground it ſeemeth clearly to 


allow, That ſuch ſcandal as 1s expreſſed in a ſcoffing and 


--onical manner, makes a writing as properly a libel, as 
that which is expreſſed in direct terms; as where a writing in 
a taunting manner reckoning up ſeveral acts of publick cha- 
rity done by one, ſays, ** You will not play the Jew, nor the 
hypocrite,” and ſo goes on in a ſtrain of ridicule to inſinuate, 
that what he did was owing to his vain-glory; or where a 
writing, pretending to recommend to one the characters of 
ſeveral great men-for his imitation, inſtead of taking notice 
of what they are generally eſteemed famous for, pitched on 
ſuch qualities only which their enemies Charge them with the 
want of; as by propoſing ſuch a one to be jmitated for his 
courage, who is known to be a great ſtateſman but no ſoldier; 
and another to be imitated for his learning, who is known to be 
a great general, but no ſcholar, £&#c. which kind of writing is as 
well underſtood to mean only to upbraid the parties with the 
want of theſe qualities, as if it had directly and expreſly done fo 


. * 

$:4. 5. And from the ſame foundation it hath alſo been 
reſolved, (a) That a defamatory writing expreſſing only one or 
two leiters of a name, in ſuch a manner, that from what goes 
before and follows after, it muſt needs be underſtood to ſig- 
nify ſuch a particular perſon, in the plain, obvious, and natu- 
ral conſtruction of the whole, and would be perfect nonſenſe 
if ſtrained to any other meaning, is as properly a libel, as if 
it had expreſſed the whole name at large; for it brings the 
utmoſt contempt upon the law, to ſuffer its juſtice to be elu- 
ded by ſuch trifling evaſions: and it is a ridiculous abſurdity 
to fay, That a writing which is underſtood (/) by every the 
meaneſt capacity, cannot poſſibly be underſtood by a judge 


and jury, 
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Hobort 215, 
Pophem 139. 
2 Wilſon 403. 
2 Burrow 9. 
2 Modern 119, 
4 Modern 86. 
4 Read. Stat. 
Law 151, 
Barn. 305, 289. 
Seſſ. Caſes 30. 
Popham 252. 
Hobart 215. 
Keble 293. 
Moor 627. 

R. Abr. 37. 
Fitzg. 117. 
2 Strange 898. 


(a) Hurt's Caſe. 
Trin. 12 
Anne. 

3 Modern 68. 
12 Modern 139. 
Ld. Ray m. 879. 


. 


{6) On appl'ca- 
tion for an in- 
formation ſome 
friend to the 

party complain- 


ing, hovid. by afhdovit Rate the having read the libel, and that he underſtands and believes it $0 


nein ie party, Note in 3 Bac. Abr. 493. 


8. 6. And from the ſame ground it farther doth appear, 
192t it is far from being a Juſtification of a libel, that the 
contents thereof are true, (1) or that the perſon upon whom 
is made, had a bad reputation, ſince the greater appearance 
tere is of truth in any malicious invective, ſo much the more 
Novoking it is. | 


a * action, the truth of a libel may be pleaded in juſtificatiov. Hob. 
hon for an information, the truth or falſehood of the Ubelous matter will confiderably in- 
An afhdavit therefore, except in 


fn. 1 j 
* the court either to refuſe or to grant it. Stra. 492. 


5 Coke 126, 
Hobart 253. 
Moore 627, 

Strange 498. 


3 Bacon 495. 
9 Sts r. 275 


233. And even 


Masglar cafes, is always required from the party applying, ating pulic.cely and directly that 


the content, 
tft, de 
de court wil 
lame at, 


eme lied in the ordinary courſe of juſtice by action or indietment. 


Vor. | 


A a 


ot the imputed libel are not true. Dovugl, 284, 388. Or the court will leave the 


Stra. 498.— it 


U not grant this extraordinary temedy by information, not thould a granc jury ſin on 
balels the olfence be of luch ſignal enormity that ic may realonably be conti 


115 8 een 


to have a tendency to diſturb the peace and harmony of the community. In fuch a cafe the 
public are juſtly placed in the character of an oſfended proſecutor, to vindicate the common right 
of all, though violated only in the perſon of an individual; for the malicious publication of even 
truth itſelf cannot in true policy be ſuffered, to interrupt the tranquillity of any well ordered 
ſociety,——This is a principie ſo rational and pure that it cannot be tainted by the vulgr odium 
which has accompanied the derivation of the dactrine from the tyranny of the Star- Chamber: 
the adoption of it by the worſt of courts can never weaken its authority, and without it all the 
co aforts of tociety might with impunity be hourly endangered or deſtroyed, —— Vide Lay of 
Li „eld. a 


5 Coke 125. $29, 7. Nor can there be any doubt but that a writing 
8 which defames private perſons only, is as much à libel as that 
Ero. Car, 175, Which defames perſons intruſted wieh a publick capacity, 
17 1 inaſmuch as it manifeſtly tends to create ill blood, and to 
1 Mod. 129, Cauſe a diſturbance of the publick peace, However it is cet- 


Mod, . 
Comb. _ tain, That it is a very high aggravation of a libel that it tends 


—_— 5 to ſcandalize the governmen, by reflecting on thoſe who are 
"Pai — in:ruſted with the adminiſtration of publick affairs, which 
K b. 773. doth not only endanger the publick peace, as all other libels 


It. Tre 2977+ do, by ſtirring up the parties immediately concerned in it to 
acts of revenge, but alſo has a direct tendency to breed in the 
people a diſlike of their governors, and incline them to faction 
and ſedition. | | 


"FW. Sect. 8. But it hath been reſolved, That no falſe or ſcan- 
1 Lev. 240. dalous matter contained in (a) petition to a committee of 
7 did. 414, 475. parliament, or in (6) articles of the peace exhibited to juſtices 
1 Saund. 131. . 
2 Keb. 232, Of peace, or in any other (e) proceeding in a regular courſe 
(% 4 Coke 14. of juſtice, will make the complaint amount to a libel ; for it 
if ib - 2h would be a great diſcouragement to ſuitors to ſubject them to 
Bull. N. P. 6. publick proſecutions, in reſpect of their applications to 2 
Moor 627. court of juſtice, And the chief intention of the law in pro- 
hibiting perſons to revenge hemſelves by libels, or any other 
N | private manner, is to reſtrain them from endeavouring te 
make them.elves their own judges, and to oblige them to 
refer the deciſion of their grievances to thoſe whom the law 
d) 2 Keb. 842, has appointed to determine them. Alſo (d) it ſeemeth to 
2 Inſt. 28. have been holden by ſome, That no want of juriſdiction in 
ee 705, the court, to which ſuch a complaint ſhall be exhibited, will 
$20, make it a libel, becauſe the miſtake of the proper court 1s not 
| 8 imputable to the party, but to his counſel, Vet if it ſhall 
"Don 50.9 maniſeſtly appear flom the whole circumſtances of the caſe, 
Dyer 85. That a proſecution is intirely falſe, malicious, and groundlels, 
Ylverton 117. and commenced, not with a deſign to go through with it, 
2 Bulk. 269. b . F the ſhe w 
Godbolt 340. ut only to expole the deſendant's character under 
Pa!m. 145, 180. of a legal proceeding; I cannot ſee any reaſon why ſuch 2 
ry" of... NY mockery of publick juſtice ſhould not rather aggravate the 
2 Modern 119. Offence, than make it ceaſe to be one, and make ſuch ſcand⸗ 
» An.erſon 28. a good ground of an indictment at the ſuit of the king; * 6 
makes the malice of their proceeding a good foundation a 
action on the caſe at the ſuit of the party, whether the cour 


had a juriſdiction of the cauſe or not. But it is ſaid, that no 
preſentment 


Chi 73. Or LIBE PS. 


preſentment of 2 grand jury can be a libel, not only becauſe 
perſons who are ſuppoſed to be returned without their own 
ſeeking, and are ſworn to act im̃partially, ſhall be preſumed 
to have proper evidence for what they do; but alſo becauſe it 
would be of the utmoſt ill conſequence any way to diſcourage 
then from making their inquiries with that freedom and rea- 


* 


See 1 Dany. 


Abr. 208, 209, 
210, 211. and 
ene foregoing 
Chapter of 
Conſpiracy» 


dineſs which the publick good requires. For Which conſide- Moors 649% 


rations; it ſeems reaſonable to exempt them from the fear of 


aa kind of proſecution in reſpect of their inquiries, as has 
deen ſhewn more at large in che chapter of conſpiracy. 


$42. 9. However it ſeems clear; That no writing what= 
ſhever is to be eſteemed a libel; unleſs it reflect upon ſome par- 
ticular perſon ; and it ſeems, That a writing full of obſcene 
ribaldry, without any kind of reflection upon any one, is not 
puniſhable at all by any proſecution at common law, as I have 
heard it agreed in the Court of King's Bench; (2) yet it 
ſzems, That the author may be bound to his good behaviour, 
as a ſcandalous per ſon of evil fame; 


Bar. K. B. 138, 166. Sec the Chapter concerning Surety for the good Behaviour, 


Kely 238. 
Salk. 224+ 
4 Read 8. L. 


151. 

Forteſ. 98. 
Jeff. Ca. 294 

12 Mod. 139, 
218, 220. 

L. Ray. $79. 
2 Strange 934+ 
1 Vent, 10, 164 


(2) It wos ſo agreed in Read's eaſe, 11 Modi 142 3 But in thecaſe of the King v. Curl, Mich. 1. 
Geo, 2. for publithing an obſcene book, the Court were unanimous, that it is a temporal offence z 


tad that Read's caſe way not law. Stra. 733, 834i Vide alſo 4 Burr. 2527. 


$:4. 10. As to the ſecond point; vz. Who are liable to 
be puniſhed for a libel, it is certain that not only he who 
compoſes, or procures another to compoſe it, but alſo that 


he who publiſhes, or procures another to publiſh it, are in? 


danger of being puniſhed for it; and it is ſaid, not to be 
material whether he who diſperſes a libel knew any thing of 
the contents or effect of it or not; for nothing could be 
more ealy than to publith the moſt virulent papers with the 
pieatelt ſecurity if the concealing the purport of them from 
in literate publiſher would make him (3) ſaſe in diſperſing 
them, Alſo it hath been ſaid; That if he who hath either read 
a libel himſelf, or hath heard it read by another, do afterward 
maliciouſly read or repeat any part of it, in the preſence of 
others, or lend or ſhew it to another, he is guilty of an un- 
lawful publication of it. Allo jt hath been holden, That 
the copying of a libel ſhall be a conclulive evidener of the 
publication of it, unleſs the party can prove that he delivered 
ttoa magiſtrate to examine it, in which caſe the act ſubſe- 


(3) But if 2 


Almon's caf*, 

5 But. 2666. 

9 Co. 59. 
Moor 267, 627 
13. 

Strange 77. 
Bull N. P 6. 
Firzgibbon 47. 
Con. 9 Co. 39. 
L. Ray. 414, 
277, 7293 

4 Com. Digs 
152. B. 2. 

5 Co. 125. 

12 Ca. 35. 
Comb. 3594 
1 1673 

I 


Jo 
Vice Salk. 4173 
418, 419, 646, 
281, 
Carthew 4vs to 
410» 


& printer is confined in ptiſon, to wiiich his ſervants have ho acceſs, and they poblich 4 
lids! without his privity, the publication of it ſhall not be Imputed to him. Woodta!t's c. e. 


Ely on Libeis, p. 18. 


Aa 2 quent 


Scd. Vide Salnjun's gaſes B. R. Hilary 1777, and Rex v. Aimon. + 


46 ; Or L I B K L 8. | Bk. . 


quent is ſaid to explain the intention precedent, But it 
ſeems to be the better opinion, That he who firſt Writes 2 
libel dictated by another, is thereby guilty of making it, and 
conſequently puniſhable for the bare writing ; for it was ng 
libel till it was reduced to writing. 


(a) Keb. 931. Sec. 11. Alſo it hath been reſolved, (4) That the fend. 
ar pared ing of a letter full of provoking language to another, with. 
* 486 "out publiſhing it, is highly puniſhable; and if the bare making 
Skin. 123. of a libel be an offence, whether it be publiſhed or not, as it 


= 11 oy ſeemeth to be holden in ſome (5) books, ſurely the ſending of 


3 Bac. Ab. 498. it to the party reflected upon, muſt be a much greater crime, 
-— ox 1399 inaſmuch as it ſo manifeſtly tends to a diſturbance of the 
12 Co. 34. Peace. 8 : 

Pop. 139,136. . | 
Ray. 201. 1 Sid, 270, 444. 3 Mod. 58. Hob. 62, 215. 3 Inſt. 174. 4 Inft. 180. 187, 
(b) 5 Mod. 167. 9 Co. 59. 1 Keb. 832. 12 Co. 35. Ste Fitzg. 47. 12 Vin. Ab. 129. 
Barn. 306. Sell. Ca. 33. | 


Keb. 832. $:2. 12. Alſo it ſeems to be agreed, That he who deli- 


I Saund. 133. vers a paper full of reflections on any perſon, in nature of a 


1 ev. 240. 


x Sid. 414,415, PEti-ion to a Committee of Parliament, to any other perſon 


except the Members of Parliament, may be puniſhed as the 
publiſher of a libel, in reſpe& of ſuch a diſperſing thereof 
among thoſe who have nothing to do with it, 


Seft. 13. But it ha'h been reſolved, That he who bare- 

c) 90% 59 ly reads a libel in the preſence (c) of another, without know- 
v J» p 5 : 0 . 

ing it before to be a libel, or who hearing a libel read by ano- 

| (4) 9 Co. 59. ther (4) laughs at it, or who (e) barely ſays, That ſuch alibel 

Moore 815 is made upon ſuch a perſon, whether he ſpeak it with or with- 

8 627. out malice, or who 1s only proved to have had a libel in his 


2 Keb. 50 Cuſtody, ſhall not in reſpect of any ſuch act be adjudyed the 


Salk. 418. publiſher of it. But the having in one's cuſtody a written copy 
Cute , of a libel publickly known, is an evidence of the publication 
of it. | : 
Mans, Se. 14. Alſo it hath been holden, That he who repeat 
9 Co. 59+ part of a libel in merriment without malice, and with no pur- 


poſe of defamation, is no way puniſhable ; but it ſeemeth, 
That the reaſonableneſs of this opinion may juſtly be quel- 
tioned ; for jeſts of this kind are not to be endured, and the 
injury to the reputation of the party grieved is no way leſſenei 
by the merriment of him who makes ſo light of it. 


is, rom 88. gelt. 15. But it ſeemeth to be ſettled, that the bare print- 
1 ing of a petition to a committee of parliament (which would 


x Levinz. 240. be a libel againſt the party complained of, if it were made for 


1 Sid. 414,415. aint in juſtice 
Sein. 124. any other purpoſe, than as a complaint in a courſe of pou 
Hard. 470. : 


Ul 


- 
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livering copies thereof to the members of the commit- 
- — bon be looked upon as the publication of a libel, in- 
{much as it is juſtified by the order and courſe of proceedings 
in parliament, whereof the King's Courcs will take judicial 
notice. ü | 8 


8:9, 16. As to the third point, viz. In what manner of- Cro. Car. 175, 
fenders of this kind are to be puniſhed, there ſeemeth to be pA 
no doubt, but that they may be condemned to pay ſuch fine, 2 lat. 228. 
and alſo to ſuffer ſuch corpora] puniſhment, as to the court 12 Co. 134. 
in diſcretion ſhall ſeem proper, according to the heinouſneſs Stra. 934. 


: 8 Mod. 178. 
of the crime, and the circumſtances of the offender. Forteſ. 37, 201. 


CHAPTER THE SEVENTY-FOURTH. 


Or rut OFFENCE op KEEPING a BAWDY-HOUSE, 
o R 


+ AN UNLICENSED PLACE or ENTERTAINMENT, 


HE offence of keeping a bawdy houſe being of fo groſs 


a nature, and there being alſo ſo few queſtions relating 


i Rol. 39. 79. 
| J* 
toit worth conſidering, I ſhall paſs it over with theſe follow- 4 Blac. Com. 


, : 20, 64. 167. 
ing obſervations, Firſt, That it comes under the cognizance * oa 


of the ſemporal law, as a common nuiſance, not only in re- 2 Ecc. Law, 
ſpect of its endangering the publick peace, by drawing toge- 3 
ther diſſolute and debauched perſons, but alſo in reſpect of its Salt. os 
apparent tendency to corrupt the manners of both ſexes, by 2 Ld-Ray-1197, 
luch an open profeſſion of lewdneſs, Secondly, That a feme- — — 
covert is puniſhable or this offence (1) as much as if ſhe were 1 84. 168, 410. 
ſole, as more fully hath been ſhewn, Chapter the firſt, Section ee 
twelvg, Thirdly, That a lodger who keeps only a ſingle ;, Mod, 63 
room for the uſe of bawdry, is indictable for keeping a baw- 336. 
ly-bouſe ; but that the bare ſolicitation of chaſtity is not in- 

dictable. Fourthly, That offenders of this kind are puniſha- () Therefore 
ble not only with fine and impriſonment, bu: alſo with ſuch in- ſhe may hae an 


famous puniſhment as to the court in diſcretion, ſhall ſeem — — 

| ceps e 

proper. bawdy-houle. 
Sayer 33. 


t Se7. 2. As to the offence of keeping an unlicenſed houſe. f 
lt is enacted by 25 Geo. 2. c. 36. made perpetual by 28 Geo, 


Aa 3 2. Cc. 19. 


258 


Publick places 


within 20 miles 


of the metro- 
polis muſt be 
| licenced, 


The form of 
ſueh 1jcence, 


Or Tux OFFENCE or xerring Bl, t. 


2- c. 19. That any houſe, room, garden, or other placg 
kept for publick dancing, muſick, or other publick «nic. 
© tainment of the like kind within the cities of London and 
© Maſtminſter, or within twenty miles thereof, without x 
te licence had for that purpoſe from the laſt preceding Mi- 
6“ chaelmas quarter ſeſhons of the peace, for the county or 
„ place, in which ſuch houſe, room, garden or other place 
« js ſituate, as the juſtices in their diſcretion ſhall think ht, 
e ſignified under the hands and ſeals of four or more of the 
« juſtices there aſſembled, ſhall be deemed à diſorderly houſe ot 
« place,” | 


+ Se. 3 And it is further enacted, That every ſuch li. 
* cence ſhall be ſigned and ſealed by the ſaid juſtices in open 


* 6. court, and afterwards be publickly read by the clerk of the 


How places (© 
licenced are to 


be diſtinguiſhed, 


N B. This act 
ſhall not extend 
to th: theatre; 
roy al, nor to any 
publick enter- 
tainments au- 
thorized by let- 
ters pat-nt trom 
+, the crown or 
licence from the 
Lord Champer- 
lain. Sea. 6. 


* peace, together with the names of the juſtices ſubſcribing 
„% the ſame; and no ſuch licence ſhall be granted at any ad- 
« journed ſeſſions; nor ſhall any fee or reward be taken for 
* any ſuch licence. And it ſhall be lawful for any conſtably 
or other perſon authorized by warrant, by a juſtice of the 
county or place where ſuch houſe or place ſhall be ſituate, to 
en er ſuch houſe or place, and to ſeize every perſon who ſhall 
be found therein, in order that they may be dealt with accord- 
« ing to law, And every perſon keeping ſuch houſe, room, 
% garden, or other place, without licence as aforeſaid, ſhall 
6 forfeit one hundred pounds to ſuch perſon as will ſue for the. 
fame, and be otherwiſe puniſhable as the law dirgQs in caſes 
* of diſorderly houſes.” - 


+ Sed. 4. And it is further enacted, “ That there ſhall be 
affixed and kept up in ſome notorious place over the door or 
„entrance of every ſuch houſe or other place, ſo licenſed a 
** aforeſaid, an inſcription in large capital letters, in he 
„ words following. LICENCED PURSUANT TO ACT Of 
„ PARLIAMENT OF THE TWENTY-FIFTH Of KinG GEORGE 
* THE SECOND; and that no ſuch houſe, room, garden, or 
6 oihe: place, kept for any of the ſaid purpoſes, al:houg l- 
« cenced as aforeſaid, ſhail be open for any of the ſaid put- 
e poles before five in the aſternoon, and that theſe reſtric- 
„tions ſhall be inſeried in and made condition of the licence, 
« which ſhall be forfeited on the breach thereof, and revoked 
« by the next general or quarter ſeſſion, and not be renewed; 
© nor ſhall any new licence be granted to the ſame perſon of 
« perſons, or any 0: het perſon on his or their or any of then 
„ behalf, or for their uſe or benefit, directly or indirecty, ſot 
« keeping any ſuch houſe, room, garden, or other place, fv 
« any of the purpoſes aforeſaid.” 


+ Se. 5. And it is enacted by par, 5.“ That, in order '9 
encourage proſecutions againſt perſons keeping _ 
TO : tt houles, 


Ch. 94+ A BAWDY-HOUSE, &c. 


« houſes, gaming-houſes, or other diſorderly houſes, if any 
« two inhabitants of any pariſh or place paying ſcot and lot 
« therein, do give notice in writing to the conſtable, or where 
« there is no conſtable, to any other peace officer of ſuch 
« pariſh or place of the like nature, of any perſon keeping a 
4 bawdy-houſe, gaming-houſe, or other diſorderly houſe 
4 within the pariſh or place, he ſhall forthwith go, with ſuch 
inhabitants to a juſtice of the county or place, and upon 
« ſuch inhabitants making oath before ſuch juſtice that they 
believe the contents of ſuch notice are rue, and entering 
into a recognizance of 201. each to give material evidence 
« againſt the offender, he the (aid conſtable ſhall enter into a 
« recognizance of 3ol. to proſecute ſuch ſyit with effect at 
« the next ſeſſions or aſſizes for the county, as to ſych juſtice 
« ſhall ſeem meet. And ſuch conſtable or other officer ſhall 
« he allowed his reaſonahle expences, to be aſcertained by 
6 two juſtices, and paid by the overſeers. And in cafe the 


359 


The mode of. 
prolece tion. 


« offender ſhall de convicted, the owners ſhall immediately 


« pay ten pound to each of the inhabitants, on pain of for- 
« feiting in each caſe double the ſum. And if the conſtable 
i* ſha!) neglect his duty he ſhall forfeit 201, 


#8:9, 6. And jt is further enacted by par. 6. * That upon 


& ſuch conſtable or other officer entering into ſuch recog- J 


* nizance to proſecute as aforeſaid, the ſaid juſtice ſhall, by 
* warrant, bring the perſon accuſed before him, and bind him 


e over to appear at the ſeſſion or aſſizes as aforelaid, and it he 


« thinks fit, way likewiſe demand and take ſecurity for ſuch 
« perſon's good behaviour in the mean time, 


Sec. 7. And it is further enaCted, par. 8. That every 
* perſon who ſhall appear, act, or behave, as having the care 
* and management of any ſuch hoyſe, ſhall be deemed the 


| © keeper of the ſame, and liable to be puniſhed as the maſter 


or miſtreſs, although not in fact the real owner or keeper 


thereof. Inhabitants may be witnefles. The indictment 
not removeable by certiorer;.” 


* 


CHAPTER 


uſtices may 
tummon the 
party, & C. 


Who ſhall be 
deemed keepers 
of publick 
places. 


Bk, f. 


CHAPTER THE SEVENTY-FIFTH, 


Or COMMON NUSANCES, 


SYFFENCES under the degree of capital, more imme- 

diately againſt the ſubjet, not amounting to an actual 

diſturbance of the peace, which may be committed by private 

perſons without any relation to an office, and which are of an 
inferior nature to the fix kinds of offences laſt treated of, be- 

ing neither infamous nor groſly ſcandalous, ſeem to be reduci- 

ble to the following heads ; Firſt, Such as more immediately 

affect the publick. Secondly, ſuch as more immediately af- 

4 feQ the intereſts of particular perſons, | h 


Offences of this kind, more immediately affecting the 
publick, are four-fold; viz. Common nuiſances. Mono- 
polies. Foteſtalling, ingroſſing, and regrating. And Bar- 
ratry, : | 


And firſt of common nuiſances. For the better under- 
ſtanding whereof I ſhall firſt conſider them in general, and 
then deſcend to thoſe relating to highways and publick houſes, 

which ſeem to be the moſt remarkable general heads of this 
offence. 


As to common nuiſances in general I ſhall conſider, Ff, 
What ſhall be ſaid to be a commen nuiſance. Secondly, How 
it may be removed. Thirdly, How it may be puniſhed. 


Seck. 1. As to the firſt point it ſeems, That a common 
nuiſance may be defined to be an offence againſt the publick, 
either by doing a thing which tends to the annoyance of all 
the king's ſubjects, or by neglecting to do a thing which the 
common good requires. | 


8 2 R. Abr. 83. 


(<< IE $284. 2. But annoyances to the intereſt of particular per* 
1 R. Abr. 83. 8 b , 

Co. Lit. p. 56. ſons are not puniſhable by a publick proſecution as common 
| nuiſances, bur are left to be redreſſed by the private actions of 


* 


* ; the parties aggrieved by them, 
1 $id. 209, $a. 3. And from hence it clearly follows, That no in- 
m__ dictment for a nuiſance can be good, which lays it to the da- 


mage of p:ivate perſons only; as where it accules a ry 0 
7 (a fur* 


f 


ch. 75. Or COMMON NUSANCES. 


(a) ſurcharging ſuch a common; or of (5) incloſing ſuch a 
iece of ground, wherein the inhabitants of ſuch a town have 
a right of common, tc | 
ſuch a town; or of diſturbing a (c) water-courſe running to 
the mill of J. 8. ad grave damnum F. S. & "tenentium fuorum, 
without ſaying omnium ligeorum Domini Regis; or of doing 
a nuiſance fo a thing no way appearing to be of a publick 
nature, ad grave (d) damnum, or (e) detrimenium, or (/ 
ammune nocumentum omnium ligeorum Domini Regis prope inha- 
bitantium z yet it hath been reſolved, that an indictment for 
not repairing a bridge by reaſon whereof it was ruinous, 
ita quad liget Domini Regis per eam tranſire non poſſunt, and 
concluding, ad nocumenium eorundem, is good without uſing 
the words ad nocumentum omnium ligeorum, c. for by 
the king's liege people ſhall be underſtood, all his liege 
people. n 


$2. 4. Alſo it is ſaid, That the law hath ſo tender a 
rezard for the intereſt of the king and of religion, That an 
indictment for doing a thing which plainly appears immedi- 
ately to tend to the prejudice of either of them, is good, 
though it does not expreily complain of it as a common 
grierance; and upon this ground it hath been reſolved, That 
an indiment for converting the king's money to one's own 
ule is good, without more. | 
allo it hath been holden, That an indictment for breaking and 
digging up the wall of the church of ſuch a town, ad nocumen« 
tum burgi ligeorum Domini Regis is good. 


geg. 5. Alſo it hath been ſaid, That an indictment of a 
common ſcold, by the words communis rixatrix, which ſeem 
to be preciſely neceſſ· y in every indictment of this kind, is 
200d, though it conclude ad commune nocumentum diverſorum 
inſtead of omnium, &c. perhaps for this reaſon, becauſe a com- 
mon ſcold cannot but be a common nuſance. And upon the 
like ground it ſeems that it may probably be argued, That 
an indictment for laying logs in the ſtream of a navigable 


cauſe, it cannot but be a common nuſance. And if the law 
de ſo in this caſe, why ſhould not alſo an indictment ſetting 
forth a nuſance to a way, and expreſly and unexceptionably 
lhewing it to be a highway, be good, notwithſtanding it 
conclude in nocumentum diverſorum ligeorum, Ce. without ſay- 
ing mnium; for why ſhould ſuch a concluſion be more neceſ- 


her ? And perhaps the (g) authorities which ſeem to con- 
ravict this opinion, might go upon this reaſon, that n the 
body of the indictment, it did not appear with ſufficient 


publick river, ad nocumentum J. S. may be maintained, be- , 


criainty, whether the way, wherein the nuſance was alledged, 
ba | | were 
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(a) 2 R. Ab. 83. 


1 Burr, 259. 
6 Modern 433. 


to the nuiſance of all the inhabitants of 2 Wilſon 575. 


(b) 27 Aff. 6. 
2 R. Abr. $3, 
Co Eliz. go, 
(c) 2R. Ab. $3. 
1 Ventr. 26. 
{d) 2 R, Ab. $3 
(e) 1 Mod. 107% 
(F) I Roll. 
3 Keb. 28, % 
. Elis. 414. 
G7 Jac. 332, 

I Saund. . 
UG Eliz. 14 9 

2 K ble 401. 

2 Leon. 183, 184. 
9 Coke 113. 

1 Ventris 208. 


27 AF. 19, 2s 
2 R. Abr. 835 
84. 2 


And upon the ſame foundation 


6 Mod. 17, 128, 
213, 239, 311. 
Moor 847. 

Str. 849, 1247. 
Bar. K. B. 229, 
2 Seſſ. Caſ. 26, 
2 Keble 410, 

I Keble t61, 


1 Roll. 201. 


Sayer 367, 301% 


lary in an indictment for one kind of nuſance than for any c. Eli. 148. 


2 Kelle 461. 
2 R. Abr 33. 
Latch. 183. 


F te „ 
* 


Or COMMON NUSANCES, RR. . 


were a highway, or only a private way; and therefore that it 
ſhall be intended from the concluſion of the indictment that 
it was a private way. 


Inſt. 205. $:4. 6. There is no doubt but that common bawdy-houſes 
Kitchen 11-. gare indictable as common nuſances; alſo it hath been ſaid, that all 
2 Burr. 1232. : 
» Modern 76. Common ſtages for rope-dancers, and alſo all common gaming, 


2 Keole 846. houſes, are nuſances in the eye of the law, as hath been more 
Keble 464. 


Mit, fully ſhewn in the foregoing chapter ; not only becauſe they 

I Vent. 169. are great temptatjons to idleneſs, but alſo becauſe they are apt 
10 14 336. to draw together great numbers of diforderly perſons, which 

12 Mod: 342* cannot but be very inconvenient to the neighbourhood, 


x Roll 309. Sec. 7. Alſo it hath been holden, That a common play-houſe 

Med. 142 · may be a nuſance, if it draw together fych numbers of coaches 
ee or people, &c. as prove generally inconvenient to the places 
Vol. 1 fol. 220, adjacent; and it ſeems to be a proper diſtinction between play. 
»47- Skin. 625 houſes and the nuſances mentioned in the foregoing ſection. 
MES That play-houſes having been originally inſtituted with a lau- 
2 dable deſign of recommending virtue to the imitation of the 
plays without People, and expoſing vice and folly, are not nuſances in their 
licence Vids own nature, but may only become ſuch by accident, where. 
lala che 87. as the others cannot but be nuſances. 


(a) 2 R. Abr. Set. 8. It hath been refolved, That neither an old nor 3 
2 Bol e new (a) dovecote, whether it were erected by the lord of 2 
C. Jac. 382, manor, or one of his tenants, is a common nuſance; for if z 
8 8 dovecote were a common nuſance, it could never become 
wig 6, 201, 1awful by any licence or preſcription whatſoever, becauſe every 
Poph. 143 nuſance is a malum in ſe; but it is certain, that a dove-houle 
IF or may be juſtified by a preſcription, and that it is ſo far coun- 
„n tenanced by the law, as to be (h) demandable in a præcipe be- 


2 16 E. 4. 7b. fore any land whatſoever which is not built upon, and that 
0% Ori dor the owner may juſtify the taking angther's (c) hawk, which 


580, & 621. he ſhall find at his dove-houſe, flying at his pigeons; (d) and 

C. Elis. 548. from hence it ſcems clearly to follow, That though a tenant, 
N. B. For the Who builds a dave-houſe withqut the licence gf the lord of the 
nuſance of keep. Manor, may perhaps be liable to an action on the caſe at the 
ing pigeons, vide ſuit of ſuch lord, whoſe prerogative is ſaid to be incroacbed 
Js * Geo, z. upon by the erecting ſuch a houſe without his licence, yet be 


c. 29. cannot be puniſhed for it by a publick proſecution, 


1 Jon. 221. See. 9- But perhaps it may be argued, That if this res- 
C: Car. 184. ſoning be good, it will follow from the ſame ground, That 4 
x Bulſ. 203. gate erected in a highway will be alſo no nuſance; becauſe if it 
* — were, it could not be juſtified by any preſcription, as it is agreed 
St-38 Ed, 4. that it may be; but to this it may be anſwered, That the erect- 

ing of ſuch a gate is therefore a nuſance becauſe it interrupts the 


people in that free and open paſſage which they before enjojch 


eh. 95 Or COMMON NUSANCES, 363 


and were lawfully intitled to; but where ſuch a gate has con- 
tinued time out of mind, it ſhall he intended, I hat it was ſet 
up at firſt by conſent, on a compoſition with the owner of the 
land on the laying out the road, in which caſe the people had 


never any right to a fregr paſſage than what they ſtill enjoy. 


Sed. 10. It hath been holden, That it is no common nu- 2 R. Abr. 149, 
Gance to make candles in a town, becauſe the needfulneſs of — 25 3 Mod. 
them ſhall diſpenſe with the noiſomeneſs of the ſmell ; but the Cr. Cat. —_ 
reaſonableneſs of this ppinion ſeems juſtly to be queſtionable, Morley and 
becauſe whatever neceflity there may ve that candles be made, : _ 
it cannot be pretended to be neceſſary to make them in a town 3 2 Keb. goo. 
and ſurely the trade of a brewer is as neceſſary as that of a Vide 1 D; 
chandler ; and yet it ſeems to be agreed, That a brew-houſe, 821. "7 . 
erected in ſuch an inconvenient place, wherein the buſineſs Hutt. 136. 
cannot be carried on without greatly incommoding the neigh- 2 536. 
bourhood, may be indicted as a common nuſance: andſoin 14 R. 


Ld. Ra 6 
the like caſe may a glaſs-houſe or ſwine-yard, 2 Ld Raye 1163 


Sed. 11. It ſeems certain, That it is a common nuſance y,, 40g. 
to divert part of a publick navigable river, whereby the cur- 3 Keble 640, 


rent of it is weakened, and made unable to carry veſſels of the 759 © 


ſame burthen, as it could before. Alſo it hath been holden to Pit. 179. 

be a common nuſance to divide a houſe in a town for poor 2 R. Abr. 13g, 
people to inhabit in, by reaſon whereof it will be more dange- Lot. 169. 
tous in the time of infection of the plague. (1) 


1) Or to make great noiſes in the night with a ſpeaking trumpet to the diſturbance of the neigh» 

brurhvod, Str. 704+ Or permitting a hquſe near the highway to continue in a ruinous condition, 

Silk. 357. Or laying timber in a public tiver, although the ſoil on which it'is laid belong to the 

party, provided it obſts udts the neceſſary intercourſe, 3 Bac. Ab. 686. Str. 1247. Or to place a 

floating dock in the tiver, although beneficial in repairing ſhips, Surry aſſizes at Kingſton, 1785, 

Or to travel with a cart on a common pack or horſeway, and by plowing it up to render the uſe of it 
inconvenient, 6 Mod. 145. Or to put a ſhip of 300 tons into Billingſgate Dock, for although it is a 

common dock, it is only for the reception of ſmall veſſels freighted with proviſions for the London 

market. 2 Hawk. c. 25. f. 35. Or to manufacture acid ſpirit of ſulphur, vitr.ol, or aqua fortis 

in the vicinity of dwelling houſes, 1 Byrr. 333. Vide alſo 13 Ed. 1. c. 24 12 Rich. 2. c. 13. 

2W.&M.f. 2. c. 8. 30 Gebo. 3. c. 23. 31 Geo. 2. c. 17. reſpecting nuiſances in the cities of 
London and Weſtminſter, 

But the fears of mankind, however reaſonable, will not create a nuſance, therefore it is no 
pulance to ereR a building for the purpoſes of inoculation. 3 Atkyns 21, 726 750. Nor to lay 
biicks in the ever Thames, in the party s own fiſhery, 3 Burr. 1770. Nor to violate a public law, 
Black, Rep. 570. Nor o ſtop up a proſpect, 3 Salk. 247. 459. Cro. Elis. 118. And whether co- 
key burrows are 3 nuſange. See 1 Zyrr. 259+ 6 Mod. 453. Sec alſo 11 Mod. 7. and 8. 


+ It is enacted by g & 10 Will, 3. e. 7. That it ſhall Of nuances in 
not be lawful for any perioa to make or cauſe to be made, — * 
or to ſell or utter, or offer or expoſe to ſale any fire- 
"© works, or any caſes, moulds or implements for making the 
* ſame, on pain of 5 J. on conviction before one magiſtrate, _ 
Lon the oath of two witneſſes. Or for any perſon to per- 
mit or ſuffer firewarks to be caſt, thrown, or fired from 
. 4 6» out 


* 
„* 4 
* . . 
* 
* 


f nuſances by 
2 ing lotte- 
$1054 &. 
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*. out of or in his, her or their houſe, lodgings or habita. 
tions, or from, out of, or in any pait or place thereto 
© belonging or adjoining, into any publick ſtreet, highway 

road, or paſſage, on pain of 20s. on conviction as afore. 
“ ſaid, Or for any perſon to caſt, throw, or fire, or to be 
“ aiding or ailiſting therein, on pain of 20s. and that every 
& ſuch offence is and ſhall be adjudged a common nuſance.“ 


+ It is alſo enacted by 10 & 11 Will. 3. e. 17. * That 
all miſchievous games called lotteries, and all other lotteries, 
are common and public nuſances; and that all grants, pa. 
© tents and* licences for ſuch lotteries or any other lotteries 
are void and againſt law and whoever ſhall exerciſe, keep 
open, ſhew or expoſe to be played at, drawn at or thrown 


at, or ſhall draw, play or throw at any ſuch lottery or 


other lotteries either by dice, lots, cards, balls or any other 
* numbers or figures, or any way whatſoever, ſhall forfeit 
« 5001. for every offence, one third to the king, one third to 


$* the poor, and the other third, together with double coſts, to 


the party that ſhall inform and ſue for the ſame, and the 


Of nuſances by 
bubbling the 


parties ſhall alſo be proſecuted as common rogues. And 
„ whoever ſhall play throw or draw at any ſuch lotteries {hal} 
„ forfeit 20 J. in manner aforeſaid.” f 


+ It is alſo enacted by 6 Geo. x. c. 18. ſ. 19. That all 
« undertakings, attempts, and projec:s by publick ſub, 


« {criptions, for adventuring in certain ſchemes of com- 


« merce, tending to the common grievance, of his majelty's 
6 {ſubjects or a great number of them, and the receiving and 
„ paying of any money upon ſuch ſubſcriptions, &c. and 
« more particularly the preſuming to act as a body corpo- 
« rate, or to raiſe transferrable funds, or pretending to a& 
&« under any charter formerly granted from the crown for 
« any particular or ſpecial purpoſe therein expreſled, by per- 
“ ſons making or endeavouring to make uſe of ſuch charter, 
« for any ſuch other purpoſe not thereby intended, and all 
* acting or pretending to act under any ſuch obſolete char- 
« ter, &c. &c. ſhall be deemed a publick nuſance and nu- 
« (ances, the offenders made liable to ſuch fines penalties and 


„ puniſhments as are inflicted on a conviction for common 


and publick nuſances, and moreover to the further pains 


and penalties of premunire.“ 


2 R. Abr. 44», 
C. Car. 184. 


3 Jon. 221. 


11 Modern 7, 3, 
Moor 374- 

2 R. Abr. 145 
Sukeld 459. 


$:2. 12. As to the ſecond point, viz. How a nuſance 
may be removed; it ſeemeth to be certain, 'T hat any one may 
pull down or otherwiſe deſtroy a common nuſance, as a * 
gate, or even a new houſe erected in a highway, &c. for | 
one whoſe eſtate is, or may be, prejudiced by a 1 
nuſance actually etected, as a houſe hanging over his __ 


a % Or COMMON NUSANCES. 


or ſtopping his lights, &c, may juſtify the entring into ano- 
ther's ground, and pulling down and deſtroying ſuch a nu- 
ſance, whether it were erected before or ſince he came to the 
eſtate, ſurely it cannot but follow @ fortiorr, that any one 
may lawfully deſtroy a common nuſance: and as the law is 
now holden, it ſeems, that in a plea, juſtifying the removal 
of the nuſance, you need not ſhew that you did as little 
damage as might be. (a) 


259, and Rex v. Pappineau. 


5. 13. It hath been adjudged, that if a river be ſtopped, 
to the nuſance of the country, and none appear bound by 
preſcription to clear it, thoſe who have the piſcary, and the 
neighbouring towns, who have a common paſſage and eaſe- 
ment therein, may be compelled to do it. 


$:4, 14. As to the third point, viz. In what manner 
tommon nuſances may be puniſhed. It is faid, (5) that a com- 
mon (cold is puniſhable by being put into the ducking-ſtool ; 
and there is no doubt, but that whoever is convicted of ano- 
ther nuſance, may be fined and impriſoned. And it is ſafd, 
That one convicted of a nuſance, done to the king's high- 
way may be commanded by the judgment to remove the 
nulance at his own coſts; and it ſeemeth to be reafonable, 


That thoſe who are convicted of any oiher common nuſance 
ſhould alſo have the like judgment, | 


CHAPTER THE SEVENTY-SIXTH, 
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vel verton 148. 

Ld. Ray m. 26 

5 Coke 101. 

9 Coke 54. 

Burrows 2116. 

1 Roll. 95 35» 

B. Niſ. 14. 

1 Jon. 221% 

Salkeld 458. 

a) Quere, vide 
ooper v. Mat» 

ſhal, 1 Burro 

Strange 6d 


3 Aff. 16. 
2 R. Abr. 13) 


(3) 6 Mod, 115 | 
178, 217» | 


2 R. Abr. $4, 
2 Seil. Caf. 30 


Vide Strange 
686. Rex. v 
Pappineau, an 
the caſes there 
cited. 


Fab now I am particularly to conſider ſuch nuſances 
as relate to highways, and publick houſes. And for 
the better underſtanding of thoſe which concern highways 
ſhall conſider; Such as relate to highways in general, 
d Such as relate to bridges in particular, 


For the better underſtanding of nuſances relating to high» 
Ways in general, I ſhall examine the following particulars; 


1. What ſhall be ſaid to be a highway. 

2. At whoſe charge and by whom it ought to be repaired, 
3 In what manner it is to be inlarged. | 

4 How the ſurveyors thereof ſhall be appointed, 


5. How 


* 

Co. Lit. 86. 
Commuris ſtrata 
andalta via regia 
are ſynonimous 
terms. Str. 44+» 
10 Modern 383. 
Andrews 143. 


Palm. 339. 
6 Modern 255. 
B. R. H. 315» 


(4) C Elis. 63. 
(6) 1 Vent. 208, 
2 Keble 178. 

3 Keble 26. 

6 Modern 255. 
(c) 27 AT, 23. 
Fitzh. 279, 
2 Com. Dig. 
307. 

(4) Co. Lit. 56. 
0 
4e) 3 & 4 W. & 

. 18. 

4 Burr. 2091. 


/EKitchen 35. 
Palmer 389. 
2 Roll. 412» 


(g) Moore 180. 
Cro. E. 664. 
Co. Lit. 56. 
27 H. 8. 27. 


(+) 1 Vent. 189. 
Kitchen 38. 
1 Vent. 208. 
3 Keble 28. 
Ld. Ray m. 1174 
Salkeld 359 
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How ſuch ſurveyors ought to execute their office. 
What ſhall be faid to be a nuſance to the highway, 
How ſuch nuſances are to be removed and puniſhed. 
In what manner thoſe whio are charged with any offenet 
relating to the highway, are to be proceeded againſt, 
How perſons fo proceeded againſt may defend themſelves, 


As to the firſt point, viz. What ſhall be ſaid to be a high. 
way, it is ſaid that there are three kinds of ways: Firſt, a 
footway, Which is called in Latin, iter. Secondly, a pack 
and prime-way, which 1s both a horſe and foot-way, and 
called in Latin, aus. Thirdly, a cart-way, which contains 
the other two; and alſo à cart-way, and is called in Latin, 
via or aditus, and this is either common to all men, and then 
it is called, via regia, or belongs to ſome city or town, or 
private perſon, and then it is called, communis ſtrata. 


een g 


Sect. 1. It ſeemeth that any one of the ſaid ways, which 
is common to all the king's people, whether it lead direct 
to a market - town, or only from town to town; may properly 
be called a highway, and that any ſuch cart way may be called 
the king's highway, and that a nuſance in any of the ſaid 


ways is puniſhable by indictment in the court-leet ; for in- 


dictments for (a) ſtopping horſeways, and (b) footways, have 
often been allowed, and where others have been quaſhed, 
no other reaſon has been given for it, but that the way wa 
not called a common way or highway; and in (c) books 
of the beſt au:hority, a river common to all men is called: 
highway; and it is laid (4) down as a general rule, That 
nuſances to any way common to all men, are. inquirable in 
the leet, and horſe-cauſeys are taken notice of by (e) patlia- 
ment; and therefore there ſeems to be no reaſon why any 
way leading from village to village, which does not termi- 
nate there, but is alſo a thoroughfare to other towns, may 
not properly be called a common or highway, or why a nu— 
ſance therein ſhould not be indictable, whether it diredtly 
leads to a market-town or not; for ſince ſuch a way lies 
open to all the king's ſub jects, a nuſance therein (F) cannot 
but be a common nuſance, and if it be not puniſhable by 
indictment it would not be puniſhable at all, inaſmuch 4 
it (g) ſeems to be certain, That it is not puniſhable by 
action, becauſe if one man might bring his action in reſpect 
of the poſſibility of the damage which he might receive from 
it, all other men may do the like, which would introduce 1 
multiplicity of actions; and therefore the diſtinction which 18 


taken in ſome (Y) books concerning this matter, ſeems to be 


very reaſonable, That every way from town to town may be 
called a highway, becauſe it is common to all the kings 
| | ſubjects, 


„ 
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ſubjects, but that a way to a pariſh-church, or to the com- 

mon fields of a town, or to a private houſe, or perhaps to a 

village which terminates there, and is for the benefit of the 

ticular inhabitants of ſuch pariſh, houſe, or village only, 

may be called a private way, but not a highway, becauſe it 

belongeth not to all the king's ſubjects, but only to ſome par- Co. Lit. 56. 
ticular perſons, each of which, as it ſeems, may have an 

ation on the caſe for a nuſance therein. (1) 


(1) A feet built upon a perſon's own ground, is a dedication of the highway ſo far only as the 
publick has octaſion for it, viz. for a right of pallage, and is not to be underſtood as a tronsfer of 
the abſolute poſſeſlion of the ſoil, Strange 1004. 


Jeg. 2. It hath been holden, that if there be a highway 1 R. Abr. 390. 
in an open field, and the people have uſed, time out of mind, 
when the ways are bad, to go by outlets on the land adjoin- 
ing, ſuch outlets are parcel of the way; for the king's ſub- 
jets ought to have a good paſſage, and the good paſſage is Co. Cx. 366. 
the way, and not only the beaten track; from whence it Douglas 746 be 
follows, That if ſucht outlets be ſown with corn, and the 49 
beaten track be founderous, the king's ſubjects may juſtify 
going upon the corn. (2) 


(2) So if one grante me a way, and afterwards digs trenches in it to my hindrance, I may fill 


them uv again. But if a way which a man has, becomes not paſſable, or becomes very bad, by 


the owller of the land tearing it up with his carts, ſo that the ſame be filled with water; yet he 
who has the way cannot dig the ground to let out the water, for he has no intereſt in the foil, 
Codb. 52, 53- But in ſuch caſe he may bring his action again the owner of the land for ſpoiling 
the way, or perbaps he may go out of the way, upon the land of the wrong doer, as near to the 
bad way as he can. But where a private way is ſpoiled by thoſe who have a right to paſs thereon, 
and not through the default of the owner of the land; it ſeems that they who have the uſe and 
benefit of the way ought to repair it, and not the owner of the ſoil, unleſs he is bound thereto 
by cuſtom or ſrecial agreement. 2 Burr. 382, So if | have a private way without a gate, and 


a zue is hung up, an action lies upon the caſe, for 1 have not my way as 1 had before. 
Litt, R. 267. 


Fell. 3. It ſeemeth to be agreed, That an ancient high- C. Car. 266, 
way cannot be changed without the king's licence firſt ob- . 8 
tained upon a writ of ad quod damnum, and an inquiſition 1 Barr. 465. 
thereon found, That ſuch a change will not be prejudicial to Vide Note (3) 
the publick ; and it is faid, that if one change a highway ian. 
withou ſuch authority, he may ſtop the new way whenever 
he pleaſes ; and it ſeemeth, That the king's ſubjects have not 
ſuch an intereſt in ſuch new way as will make goud a general 
juſtifcation of their going in it as in a common highway; 
but that in an action of treſpaſs brought by the owner of the 
land againſt thoſe who ſhall go over it, they ought to ſhew C. Cor. 267. 


eſpecially, by way of excuſe, how the old way was obſtructed, Veh. 241, 142+ 


and the new one ſet out; alſo it is ſaid, That the inhabitants 
ae not bound to keep watch in ſuch new way, or to make 
amends for a rubbery therein committed, or to repair it. 
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C. Car. 26. Seck. 4. However it is certain, That a highway may be 
* ke * changed by the act of God; and therefore it hath been holden, 
Vide Taylor v. That if a water which has been an ancient highway, by de. 
Whitbread, orees changes its courſe, and goes over different ground from 
* 745. that whereon it uled to run, yet the highway continues in the 


new channel, in the ſame manner as in the old, (3) 


3) An owner of land over which there js an open road may incloſe it by his own authority, bot 

is bound to leave ſufficient ſpace and room for the road, and he is obliged to repair it till he throw 
up the incloſure. But if be alter or change the road by the. legal courſe of a writ of 2d quid don. 
vum, he is not obliged to repair the new road, unlets the jury impoſe ſuch a condition upon him; 
for otherwiſe it ſtands juſt as it did before. Even .though it was at firſt open and ſhould be 
directed by the jury to be incloſed. —And a private act of parliament for incloſing lands, which 
veſts a power in commiſſioners to ſet out. new roads by their award is equally ttrong as to thei 
conſequences as a writ of ad uod damnum. 1 Burr, 465, 


\ 


As to the ſecond point, viz. At whoſe charge, and by whom 
the highway ought to be repaired, I ſhall conſider, What 
proviſion is made by the common law concerning this matter; 
and, What by ſtatute. 11 1 1 55 


40 1 R. Abr. Seft. 5. As to the firſt of theſe particulars, it ſeems to be 
1 agreed, I'hat of common right, the general charge of repair- 
(6) March2% ing all highways lies on the occupiers of the lands in the 
* ? pariſh wherein they are; but it is ſaid, That the tenants dl 
Sum. 144 the lands adjoining are bound to ſcowr their ditches, and 
? 1 ot _ there is no doubt but particular perſons may be burthened 

„ehen er wich the general charge of repairing the highway in tuo 
caſes : viz. In reſpect of an incloſure of the land wherein it 
lies. Aud In reſpect of a preſcription, 


$:. 6. And firſt a particular perſon may be bound to 

x R. Abr. 390. repair a highway in reſpect of an incloſure; as where te 
C. ROI. owner of lands not incloſed, next adjoining to the highway, 
be pj incloſes his lands on both ſides thereof, in which calc he 1s 
461 to 466, bound to make a perfect good way, and ſhall not be exculcd 
75 4 for making it as good as it was at the time of the incloſurc, 
1 if it were then any way defective, becauſe, before the inclo- 
ſure, the people uſed, when the way was bad, to go for their 

better paſſage, over the fields adjoining, out of the common 


track, which liberty is taken away by the incloſure, 


Se. 7. Alſo it hath been holden, That if one incloſe 
land on one fide, which hath been anciently incloſed of the 
other ſide, he ought to repair all the way, but that if there be 
not ſuch an ancient incloſure of the other ſide, he ought 10 
repair but half that way: and it is ſaid, That where ever one the 
is bound to repair a highway in reſpect of an incloſure, aud o 


lays 


I $i de rfin 464. 
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Jays it open again as it was before, he ſhall be freed from the 
charge of repairing it. (4) | 


4) So ina writ of ad quod damrum, and inquifition found thereupon, after the perſon hath once 
wade the road, (and N. B. it is not neceſſary the whole new road ſhould go throngh his own ſoil,) 
the pariſhion*rs ougnt to keep it in repair; becauſe being diſcharged from the repai:ing of the old 
toad, no new burthen is laid upon them; their labour is only transferred from one place to 
inother. But if the new road lies in another pariſh, the perſon who ſued out the writ, and his 
heirs ought to keep it in repair; becauſe the inhabitants of the other pariſh gaining no bene. 


er from the old road being taken away, it would be impoſing a new charge upon them, for which 
wicy enjoyed no compenſation. 3 Atk. 772. 


$29. 8. Secondly, A particular perſon may be bound to re- (a) Where the 
pair a highway in reſpect of a preſcription; (a) and it is ſaid, ;. — 4/46. 
That a corporation aggregate may be compelled to do it by the wrefeription 
force of a general preſcription, That it ought and hath uſed id detroyed. 
todo it, without ſhewing that it uſed to do ſo in reſpect of the 2 
tenure of certain lands, or for any other conſideration, becauſe 27 Affe 8. 
ſuch a corporation in judgment of law never dies, and there- 7” Ed. 4. 38. 


N ; 4A — N 
fore, if it were ever bound to ſuch a duty, it muſt needs con- 2 
tinue to be always ſo; neither is it any plea, That ſuch corpo- Far. 54, 35. 


ration have always done it out of charity; for what it hath = Ed. 4. 31. 

a ; x perlon indict- 
always done, it ſhall be preſu ned to have been always bound ed for not re- 
to do; but it is ſaid, That a perſon cannot be charged with pairing roads 

. . 2 raticne ferne 
ſuch a duty by a general preſcription from what his anceſtors ali pa, cok, to 
have done, becauſe no one is bound to do what his anceſtors the project.tor. 
have done, unleſs it be for ſome ſpecial reaſon, as the having 3 602. 
land deſcended from ſuch. anceſtors, which are holden by ſuch K. bp ener 
like ſervice, c. yet it ſeems, That an indictment charging a contra. 
tenant in fee ſimple with having uſed of right to repair ſuch a Aw 52. 2: 
way ratione tenure terre ſug, is certain enough, without ad- 3 
ding, That his anceſtors, or thoſe whoſe eſtate he hath, have 6 Modern 150, 
always ſo done, for that is implied in ſaying, That he has always 199» 255: 
r . Alf | . F Salk. 357. 4. 

o do It ratione tenure ſue. o an occupier, as ſuch, 
though at will only, is indictable for ſuffering a houſe ſtand- 
ing upon the highway to be ruinous, &c, and the words ra- 


inne tenure, c. if added, are ſurplus. 


Sen. 9. However it ſeemeth certain, That whether a par- 1 Mod. 112, 

ticular perſon be bound to repair a highway by incloſure, or 1 
preſcription, Sc. yet the pariſh cannot take advantage of it x: * oy 
upon the plea of Not guilty to an indictment againſt them for 322. 


not repairing it, but ought to ſet forth their diſcharge in a 72 Meer 15- 


> -— * — 


ſpecial plea, ( 5) | 22 
ſe 922, 1162. 
ie Strange 179. 
de 


110 The repair of highways lies, of common right, upon the whole pariſh. But if a pariſh lies 
a wo diſtinct counties, an indictment may be brought againſt that part of the pariſh in which the 
Cy road lies. 4 Burr, 2511. But it muſt appear upon the face of the inditment by what right 
a Tarte 18 laid upon the particular diviſion of any pariſh which is in one county only. 5 Burr, 
102, As that they have repaired time out of mind. Andr. 276. B. R. H. 259. 


Yor, I. B b Sea. 
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* 


Bk, 1. 

Seck. 10. Axp now I am to conſider in the ſecond 
place, at whoſe charge, and by whom. the highway ought 
to be repaired by force of THE STATUTE. 


For the better underſtanding whereof, I ſhall 1 
Firſt, Who are by ſtatute compellable to work in the repairs 
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thereof in their own perſons, or by others. Secondly, Why 
may be aſſeſſed to a . made for the defraying of the extta- 


Starute duty. 


N. B. By 17 
Geo. 3. c. da, 
ſ. 60. the ſame 


powers are given 


to the ſurveyor 
of turnpike 
roads, with the 
conſent of the 
truſtees. 


(6) The inhabi - 


tants of a parich 
into which a 
road is turned 
by turnpike 
truſtees, are not 
bound to d 
flatuce work 
therenn 4 


Black, 603. 


(7) The appoint- 
ment of the ix 
days work muſt 
ſpecify the par- 
ticular days. 

Ld Ram. 358, 


ordinary charges of ſuCh repairs. "Thirdly, What other pro- 
viſions have been made to this purpoſe Fourthly, In what 
manner the profits of lands ſettled in truſt for the repairs of 
the highways ſhall be imployed. 


+ As to the firſt point, It is enacted by 13 Geo. 3. c. 78. 
par. 34. That the ſurveyor to be appointed, as hereafter men- 
% tioned, together with the inhabitants (6) and occupiers of 
lands, tenements, woods, tithes, and hereditaments, within 
each parith, townſhip, or place, ſhall at proper ſeaſons in 
every year, uſe their endeavours for the repair of the high- 
ways, and ſhall be chargeable thereunto, as followeth : 
Every perſon keeping a waggon, cart, wain, plough, or 
tumbrel, and three or more horſes or beaſts of draught 
uſed to draw the ſame, ſhall be deemed to keep a team, 
draught, or plough, and be liable to perform ſtatute- 
duty with the ſame, in the pariſh, townſhip, or place, 
where he reſides, and ſhall, fix days (7) in every year, (if ſo 
many days ſhall! be found neceſlary) to be computed from 
Michaelmas to Michaelmas, ſend on every day, and t 
every place, to be appointed by the ſurveyor for the 
amending the highways in ſuch pariſh, townſhip, or place, 
one wain, cart, or carriage, furniſhed after the cuſtom 
of the country, with oxen, horſes, or other cattle, and 
all o her neceſſaries fit to carry things for that purpoſe, 
and alſo two able men with ſuch wain, cart, or carriage; 
which duty ſo. performed, ſhall excuſe every ſuch perſon 
from his duty in ſuch pariſh, townſhip, or place, in ie- 
pect of all lands, tenements, woods, tithes, or hereditz« 
ments, not exceeding the annual value of fifty pounds, whicl 
he ſhall occupy therein. And every perſon keeping (uci 
team, draught, or plough, and -gccupying in the lame 
pariſh, townſhip, or place, lands, tenements, woods, tithes, 
or hereditamen.s* of the yearly value of fifty pounds, 
over and beyond the ſaid yearly value of fifty pounds, in 
reſpe&t whereof ſuch team-duty ſhall be performed; and 
every ſuch perſon occupying to the yearly value of htty 
pounds in any other pariſh, townſhip, or place, beſides 
that wherein he reſides, and every other perſon not keep- 
ing a team, draught, or plough, but occupying to the 
yearly value of fifty pounds, in any pariſh, townſhip, ol 
place, ſhall, in like manner reſpectively, and for the 
ſame number of days, find and ſend one wain, cart, of cat 
riaze, furniſhed with not leis than three horſes, ot four 


, 0 
oxen and one horſe, or two oxen and two bories, and 2 
4 


cc 


cc 
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« able men to each wain, cart, or carriage; and in like 
« manner for every fifty pounds per annum reipectively, which 
« every ſuch perſon ſhall further occupy, in any ſuch pariſh, 
« townſhip, or place reſpectively; ſuch wains, carts, or car- 
ages, to de employed by the ſurveyor in the repairing and 1 
« amending the highways within the pariſh, townſhip, or mh utien 
« place, where ſuch lands, tenements, woods, tithes or 
« hereditaments, ſhall reſpectively lie; and every perſon 
« who ſhall not keep a team, draught, or plough, but ſhall 
« occupy under the yearly value of fifty pounds, in the 
« pariſh, townſhip, or place where he reſides, or in any 
« pariſh, townſhip, or place z and every perſon keeping a 
« team, draught, or plough, and occupying undef the yearly 
« value of fifty pounds, in any other pariſh, townſhip, or 
« place, than that wherein he reſides, ſhall reſpectively con-. 
« tribute to the repair of the highways, and pay to the ſur- 
« veyor of ſuch pariſh, townſhip, or place reſpectively, in lieu 
of ſuch duty, the ſums following; viz. For every twenty 
« ſhillings of the annual value of ſuch lands, tenements, 
% woods, tithes, or hereditaments reſpeCtively, the ſum of 
one penny for every day's ſtatute-duty which ſhall be re- 
% quired and called for by the ſurveyor of ſuch pariſh, 
« townſhip, or place reſpeCtively, in every year not exceeding 
© ſix days duty in the whole, as aforeſaid ; and every ſuch 
* perſon reſpectively ſhall, in like manner, pay the ſum of 
one penny for every twenty ſhillings of the annual value 
* which he ſhall occupy in any ſuch pariſh, townſhip, or 
place reſpeCtively, above the annual value of fifty pounds, 
* and leſs than one hundred pounds, and fo for every 
* twenty ſhilliags that each progreſſive and intermediate 
„annual value of twenty ſhillings, which he ſhall ſo oc- 
* Cupy, ſhall fall Cort of the further increaſe of fifty 
* pounds, in every pariſh, townſhip, or place, where ſuch 
* lands, tenements, woods, tithes, and hereditaments, ſhall 
teſpectively lie, for every day's ſtatute-duty ſo to be 


* required as aforeſaid ; which ſaid ſeveral ſums ſhall be How the contri- 
* conſidered as compoſitions, and ſhall be paid to the ſur- betten are to 


. ; 0 be received. 
* veyor of the pariſh, townſhip, or place, in which they 1 


: are Charged, for the uſe of the highways therein, at the 
„ ume ſuch compoſitions are to be paid under the authority 
l of this act, or within ten days after; or in default of 
" fuch payments, ſuch money ſhall be levied by diſtreſs, 
: and ſale of the goods and chattels of the perſon or per- 
ſons refuſing to pay the ſame, in ſuch manner as the for- 
6 ſeitures for the neglect in performing the ſtatuie-duty are 
„ deleby authoriſed to be levied and raiſed: Provided, that 
% perſon keeping ſuch team, draught, or plough, and per- 
ming the duty with the ſame, as aforeſaid, in the pariſh, 
. ©wnlhip, or place, where he reſides, and not occupying 
k within the ſame, to the yearly value of thirty pounds, ſhall 
obliged to ſend more than one labourer, with ſuch 
cam, draught, or plough.” 


B b 2 Seck. 
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; ;i_ Ses. 11. And it is further enacted by the ſaid ſlatute, par. 
. 35. That every perſon who ſhall not keep a team, — 
ee — _ < or plough, but ſhall keep one or more cart, or carts, and, 
one or two bortes one or two horſes or beaſts of draught only, uſed to drawin 
uſed to draw, or “ each of ſuch carts upon the highways, ſhall be obliged to 
— coach, « perform his ſtatute-duty for the like number of days with 
pot-chaile, ce. 4c ſuch cart or carts, and horſe or horſes, or beaſts of draught, 
and one Jabourer to attend each cart, or to pay for the lands, 
„ tenements, woods, and hereditaments, which he ſhall oc. 
% cupy, according to the rate aforefaid, at the option of the 
„ ſurveyor ; and every perſon who ſhall keep a coach, poſt- 
< chaiſe, chair, or other wheel-carriage, and not keep a team, 
% draught, or plough, nor occupy lands, tenements, woods, 
<« tithes, or hereditaments, of the annual value of fifty pounds, 
c in the pariſh, townſhip, or place where he ſhall reſide, ſhal 
< pay to the ſurveyor one ſhilling in reſpect of every ſuch 
<« day's ſtatute-duty, for every horſe which he ſhall dray 
e in any ſuch carriage, or ſhall pay according to the valve 

« which he ſhall occupy, according to the rate aforeſaid, at 

< the option of the ſurveyor; and allo every man inhabiting 
c in any pariſh, townſhip, or place, and being of the age d 

« eighteen, and under the age of fixty,years, not chargeable 

in any of the reſpects aforeſaid for lands, tenements, woods, 

<< tithes, or hereditaments, of the yearly value of ſour pounds, 

© or upwards, and not being ba fide an apprentice or menial 

de ſervant, nor having performed the ſaid duty, or paid the 

« compoſition for the ſame, in any other pariſh, townſhip, or 

&« place, for that year, ſhall, by themſelves, or one ſufficient 

Labour from © Jabourer for every of them, upon every of the ſaid days on 
occup.ers of leſs 4c which they ſhall be called forth by the ſaid ſurveyor, to- 
3 * es gether with the ſaid other labourers, work and labour in 
ce the amendment of the ſaid highways, as they ſhall be d- 

&« rected by ſuch ſurveyor; and if the ſaid teams, draugbts, 

or ploughs, or any of them, ſhall not be thought neecful 

ce by the ſurveyor on any of the ſaid days, then every fuck 

« perſon who ſhould have ſent any ſuch team, draught, t 

% plough, according to the directions aforeſaid, ſhall, accord. 

<« ing to the notice to be given, as berein after directed, ſend 

c unto the ſaid work, for every one ſo ſpared, three able men, 

c there to labour as aforeſaid, or to pay to the ſaid ſurveyo! 

Gs ts. of Tor ſhillings and ſixpence in lieu thereof; and all ſuch peT- 
be ſent, or e ſons as aforeſaid ſhall reſpectively have and bring with them 
45. 6d. to « ſuch ſhovels, ſpades, picks, mattocks, and other tools and 
* ce jnſtruments as are uſeful and proper for the purpoſes afore- 
« ſaid; and all the ſaid perſons and carriages ſhall diligent 

« perform the work and labour to which they ſhall be 2p. 

<« pointed by ſuch ſurveyor for eight hours in every of the {al 

« days, within ſuch pariſh, townſhip, or place, or in getting 

c“ and carrying materials in and from any other pariſh, towh- 

« ſhip, ot place, to be employed in the repair of the highways 


« of the pariſh, townſhip, or place, for which they ſhall be 
| | . : 6 requiic 
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« required to perform ſuch duty and labour as aforeſaid: And 
« if any perſon fending a team, as aforeſaid, ſhall not ſend a 
« ſyficient labourer beſides the driver, (except as herein- before 
« mentioned); or if any ſuch labourer, or driver, or any other 
« labourer, or the driver of any cart, required by this act to 
« perform ſtatute-duty as aforeſaid, ſhall refuſe to work and 
« ſabour, during the time above-mentioned, according to the 
direction of the ſurveyor ; or if any driver ſhall refuſe to 


« carry proper and ſufficient loads; it ſhall and may be law- 


« ful for ſuch ſurveyor to diſcharge every ſuch team, cart, or 
« [abourer, and to recover from the owner of every ſuch 
« team or cart the forfeiture which every ſuch perſon or per- 
« ſons would have incurred by virtue of this act, in caſe no 
« ſuch team, cart, or Jabourer reſpectively, had been ſent.” 


+ 8:4. 12. It is alſo further enacted by the above-mentioned 
Ratute, par. 36. * That the ſurveyor, where the employment 


« for one cart, or where a ſtand cart with one horſe ſhall be 
« neceſſary, ſhall call upon any perſon liable to ſend a team, 
* draught, or plough, by virtue of this act, who keeps one 
© or more cart or Carts, and three or more horſes, to ſend 
« {uch cart or carts, horſe or horſes, to perform his ſtatute- 
* duty, as the ſurveyor ſhall find moſt convenient, and ſhall 
direct; and the ſurveyor ſhall allow every ſuch Rand cart 
* and one horſe as half a team, and every cart and two bor- 
& ſes as two-thirds of a team; and if a waggon ſhall be found 
* neceſſary for any particular buſineſs, the ſurveyor may re- 
« quire the duty, or any- part thereof, to be performed with 
* ſuch waggon, by any perſon who keeps one; which direc- 
* tions of the ſurveyor ſhall be obſerved, or the perſon liable 
* to perform ſuch duty ſhall forfeit ſuch ſum as the duty ſo 
* required of him ſhall bear, in proportion to the forfeiture 
© hereby inflicted for every negle& in performing duty with 
* a team, draught, or plough.” 


t And further by par. 37. Every ſuch ſurveyor ſhall, Notice ang 
* from time to time, give to, or cauſe to be left at the forfeiture. 


* houſe or uſual place of abode of every perſon or perſons 
* ſo liable to perform ſuch duty or labour, as in this act di- 
* rected, four days notice at the leaſt of the day, hour, and 
© place, upon which each of the ſaid day's duty ſhall be 
| ſequired to be performed; and every perſon or perſons 
g making default in finding and ſending each wain, cart, or 
. carriage, furniſhed as aforeſaid, and ſuch able men with 
h the ſame, as herein required, or in performing the ſaid duty 
. at the time and place, and in the manner, by this act di- 
þ rected, ſhall, for every ſuch default or neglect in —_— 
: uch wain, cart, or carriage, with ſuch men as aforeſaid, 
forfeit the ſum of ten ſhillings ; and for every default in 
lending every cart with one horſe and one man, three 
Bb 3 & ſhillings; 


« fgr teams is of ſuch ſort that two horſes will be ſufficient BY 


373 


The hours of 


working, &c. 


Part of a team 
may be called 
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The ſurveyor to 6c ſhillings and for not ſending every cart with two horſes 


be impartial. 


Application of 
he forteitures, 


Compounding. 
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5 formance of ſuch duty or labour as aforeſaid, to proceed for 
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and one horſe or beaſt of draught, two ſhillings; and for 


* compound for the ſame, if he, the, or they, ſhall think bi, 
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and one man, five ſhillings: and every perſon or perſons 
making default in 2 any ſuch labourer, and every per. 
ſon making deſault in performing ſuch labour, at the time and 
place, and in the manner directed by this act, or in paying 
ſuch compoſition- money for the ſame, as herein mentioned, 
ſhall, for every ſuch negle&, forfeit the ſum of one ſhilling 
and ſixpence; all which forfeitures ſhall be applied for the 
uſe of the highways within the pariſh, townſhip, or place, 
where the ſame ſhall ariſe; and the ſaid ſurveyor ſhall fairly 
and equally demand and require ſuch duty and labour from 
every perſon or perſons liable to perform the ſame, according 
te the directions of this act, without favour or partiality to 
any perſon or perſons whomſoever: and if in any pariſh, 
townſhip, or place, it ſhall not be neceſſary to call forth the 
whole duty in any year, it ſhall be abated in a juſt and 
equal proportion amongſt all perſons liable to the fame; 
and the ſaid ſurveyor may and ſhall, and he is hereby te- 
quired, with all convenient ſpeed, after default made in per. 


the recovery of the penalties or forfeitures hereby inflided 
for the ſame reſpectively, in manner herein-after diredted, 
ſo that the fame may be recovered before he makes up bis 
accounts in the manner directed by this act.“ 


+. 13. But it is alſo further enacted by par. 38. Thu 
any perſon or perſons liable to perform the ſaid duty, by 
ſending one or mote team or teams, draught or draughts, 
plough or ploughs, with men, horſes, or oxen, in manner 
aforeſaid, ſhall and may compound for the 1ame, if he, ſhe, or 
they, ſhall think fit, by paying to the ſaid ſurveyor, at the 
time, ang in the manner, herein after mentioned, {uch lum 
or ſums of money as the juſtices of the peace for the limit 
wherein ſuch pariſh, townſhip, or place, ſhall be, or the 
major part of them, at their ſaid ſpecial ſeſſions, to be held 
in the firſt week after Michaelmas quarter ſeſſions in ever} 
year, ſhall adjudge and declare to be reaſonable, not ex. 
ceeding fix ſhillings, nor leſs than three ſhillings, for esch 
tcam, draught, or plough, for each day; and in default oi 
their adjudging and declaring the ſame, the ſum of four 
ſhillings and fix pence for and in lieu of ever ſuch du) 
duty for each team, draught, or plough; and for every cat 


every Cart with two horſes or beaſts of draught, three 8 
linge, for and in lieu of every day's duty; and every inh; p 
tant liable to perform ſuch duty or labour, as aforeſaid, 2! 


not chargeable in any other reſpect, asaforeſaid, ſhall and may 


—_ — A 1 1 . 1 


‚ 0 
by paying to the ſurveyor the ſum of four-pence for and! 


uo every ſuch day's duty or labour reſpectively, wm 
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« time, and in the manner, berein- after directed for the pay- 
« ment of compolition-money. : 


+ Provided by par- 39. © That if it ſhall appear to the juſ- 

« tices, at their ſpecial ſeſſions, to be held in the week next 
« after Mithaelmas quarter ſeſſions, that, from the directions 
« herein before given for the performing and compounding 
the ſtatute-duty, there will be difficulty in procuring the 
« neceflary carriages, or a ſufficient number of Jabourers, for 
« the repair of the highways, in any particular pariſh, town- 
« ſhip, or place, within their reſpeCtive limits, without pay- 
„e ing high and extravagant prices for the ſame, it ſhall and 
« may be lawful for ſuch juſtices to order and direct the team- 
« duty hereby required, or ſo much thereof as they ſhall think 
« fit, to be performed in kind, within every ſuch pariſh, 
« townſhip, or place, except in reſpect of ſuch teams as be- 
4 long to perſons who do not occupy lands, tenements, 
« woods, tithes, or hereditaments, of the annual value of 
« thirty pounds within the ſame; and allo to order the la- 
« bourers, liable by this act to perform or compound for ſta- 
« tute-duty, or ſuch part of them as they ſhall think fit, to 
« perform ſix days labour upon ſuch highways in kind, in cafe 
« ſo many days duty ſhall be required, upon being paid for 
e ſuch labour the uſual and cuſtomary wages given to la- 
* bourers in ſuch pariſh, townſhip, or place, deduCting there - 
« out the ſum of four-pence for each day's duty fo perform- 
ed, being the compoſition hereby allowed for Jabourers : 
provided, that if part of ſuch teams or labourers only are 
required, it ſhall be directed by the ſaid order of the juſtices 
* in ſome given proportion, as one half, third, or fourth part 
* thereof; and tne ſurveyor ſhall, in that caſe, at a publick 
* veltry for ſuch pariſh, townſhip, or place, put the names 
Hof all the perſons liable by this act to ſend ſuch teams into 
one hat or box, and the names of all the perſons liable to 
perform ſuch labour, into another hat or box, and ſome in- 
* habitant then p:eſent ſhall draw out ſuch number from each 
* as ſhall be equal to the proportion ſo ordered by the ſaid 
* juſtices, and the perſons ſo drawn ſhall perform ſuch duty 
* in kind for that year; and that if any ſuch order ſhall be 
* made or contiaued in the ſublequent year, the ſame method 
* ſhall be obſerved, but the names drawn in the preceding 
near ſhall not be put into ſuch hat or box; and in every ſuc- 
* ceeding year ſuch method and regulation ſhall be obſerved 
* by ſuch ſurveyor, as to render the duty {> required to be 
performed in kind as equal amongſt the leveral perſons liable 
: thereto as may be: which order of the ſaid juſtices, ſo far 
* a5 the ſame ſhall be extended, ſhall ſuperſede the ſaid power 


** or liberty of compounding, and ſhall be binding and effec- 


r tual 60 all intents and pur poſes wha. ſvever, and ſhall con- 
unue in force until it ſhall be diſcharged ar varied by the 


3 b4 „ juſtices | 
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Power of juſſ cen 
to direct duty in 
any part cular 
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46 juſtices at ſome ſubſequent ſpecial ſeſſions for the highways 
« within ſuch limit, to be held in the week next after W. 


© chaelmas quarter ſeſſions. 
c 


Power of lt is alſo further enacted by par. 40.“ That where any 
m.tigation. „ perſon ſhall keep a team, draught, or plough, and ſhal 

„not occupy lands, tenements, woods, tithes, or hereditz. 
ments, to the value of thirty pounds per annum, in the pa. 
rith, townſhip, or place, where he ſhall reſide, but ſhall in 
part maintain his horſes and beaſts of draught uſed in ſuch 
team upon or fiom lands which he ſhall occupy in one or 
more adjacent pariſh or pariſhes, it ſhall and may be lay. 
ful for the ſaid juſtices, at ſome ſpecial ſeſſions, to mitigate 
% and reduce the duty or compoſition ſo required to be per. 
formed or paid by ſuch perſon or perſons, in ſuch manner, 
% and to ſuch ſum, as they ſhall think juſt and reaſonable. 


cc 
cc 
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Surveyors to + Provided, par. 41, * That the ſaid ſurveyor of every pariſh 
1 „ townſhip, or place, ſhall, on ſome Sunday in November in every 
place fur com. year, Cauſe ten days notice at the leaſt to be given in the 
pounding, * church or chzpel of ſuch pariſh, townſhip, or place, and if 
„ there be no church or chapel, or no ſervice performed 

therein, then at the moſt publick place there, and repeat 

« the like notice in ſuch church, chapel, or place, on the 

„ next ſucceeding Sunday, of the time and place when and 

« where the perſons permitted under the authority of this 2d, 

« and. inclined to compound for the ſaid duty, in manner 

« aforeſaid, may fignify to ſuch ſurveyor their intention to 

© compound; and all perſons ſignifying the ſame, who ſhall 

„ then, or within the ſpace of one calendar month after- 

F « wards, pay to ſuch ſurveyor the compoſition authoriſed and 
1 “ allowed by this act, ſhall be diſcharged from the perform- 
% ance of ſuch duty, which compoſition-money ſhall be em- 

% ployed by the ſurveyor for the uſe of the highways; and 

« that no compoſition {hall be permitted, unleſs the ſame ſhall 

« be paid at the day, or within the time aforeſaid; but in 

« caſes where the occupation of any lands, tenements, 

« woods, tithes, or hereditaments, ſhall be changed, or any 

& new occupant or inhabitant ſhall come to reſide in ſuch 

« pariſh, townſhip, or place, after the time appointed for 

« {ſuch compoſition, then the perſon or perſons occupying ſuch 

« Jands, tencments, woods, tithes, or hereditaments, or ſo 

« reſiding in ſuch pariſh, townſhip, or place, ſhall be allow! 

« to compound in manner aforeſaid : provided, he, ſhe or the}, 

4 ſhall pay the ſaid compoſition- money to the ſaid ſurveyor 

« within fourteen days after he, ſhe, or they, ſhall enter upon 

« ſuch lands, tenements, or hereditaments, or ſhall come to 

« reſide in ſuch pariſh, townſhip, or place; and every tenant 

« or occupier of any lands, tenements, woods, tithes, or be- 

© reditaments, who intends to quit the poſſeſſion thereof, 

h 3 « within 
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« within ſix calendar months from the time fixed for making How the com- 
« ſuch compoſition, ſhall and may compound for half the duty — _ 
« hereby required, and the ſucceeding tenant or occupier ſhall |, 

« and may, in that caſe, compound or perform the duty in 

« kind for the other half thereof; and if the ſurveyor ſhall 

« receive from any perſon or perſons a compoſition for more 

« duty than ſhall be required from the other inhabitants and 

« occupiers within the ſame pariſh, townſhip, or place, for 

« the ſame year, he ſhall repay ſuch extraordinary compo- 

« fition-money to ſuch perſon or perſons, ſo as to bring the 

« duty to an equality amongſt all ſuch inhabitants and oc- 

« cupiers. | 


« Seer. 14. And it is further enacted by par. 42. where Duty where no 
« any perſon ſhall keep a draught or plough, and no carriage, carriage is kept. 
« he ſhall pay to the ſurveyor the ſum of one ſhilling for every 
« horſe or pair of oxen or neat cattle, uſed in ſuch draught or 
&« plough, for every day's ſtatute-duty on the day ſuch duty is 
« requiced to be performed, or pay according to the rate 
« aforeſaid for the lands, tenements, woods, tithes, and he- 
« reditaments, which he ſhall occupy in ſuch pariſh, town- 
&« ſhip, or place, at the option of the ſurveyor. And by par. 
4 43, the inhabitants of every pariſh, townſhip, or place, 
« at ſome veſtry, or other publick meeting, held purſuant to 
« this act, may appoint three months in every year, within 
«* which no ſtatute-duty ſhall be performed. One month in 
the ſpring, to be called the ſeed month; one month in the 
« ſummer, for the hay harveſt ; and one other month in the 
„ ſummer, for the corn harveſt: provided, that notice in 
« writing, be given of the times ſo appointed to the ſurveyor 
« of ſuch pariſh, townſhip, or place reſpectively, and alſo to 
the ſurveyor of every turnpike road lying within the ſame, 
within three days : fter every ſuch meeting and fourteen days 
« at leaſt before the beginning of each of ſuch months, 


Of the ſced 
month. 


t N. B. In the expoſition of the former ſtatutes upon this 
ſubje&t, viz. The 2 and 3 Philip and Mary, c. 8. [. 2. The che Gatter ub 
22 Car, 2. c. 12, ſ. 8. and 9. The 18 Eliz. c. 10. ſect. 2. and this ſubject reci- 
3. and The 7 and 8 Will. 3. c. 29. the language of which —— 5 
is, with little variation, purſued by the above ſtatute, 13 5 
Geo. 3. c. 78. the following opinions have been holden. 


Se. 15. Firſt, That (a) perſons in holy orders are (3 Keb. 255, 
within the purview of them, in reſpect of their ſpiritual pro- w_ 1 
feſſions, as much as any other perſons whatſoever, in reſpect Watſon 3 
of any other poſſeſſions, for the words are general, and there 2 Inf. 74. 
is no kind of intimation that any particular perſons ſhall be 2 by 25 
exempted more than others. (8) 1. 23. nw 


ſel i 9 Ss ſerving forthem- 
ves 48 privates in the militia are exempted from fhatute work during the time of ſuch tervice. 


Se 47. 


of turnpike 


(= Rayw. 186. 


3 Keble 567, 
468, 568. 
VideDalt. c. 26. 
2 Keble 61 7. 


team for each plough-land, whether he keeps any draugbt, 


(b) Palm, 38g. 
2+ Roll 412. 


Dalt, Co 26. 


How the funds 


roads may be 
applied to the 
ſtatute repair of 


the highways, 


e turnpike road lies, may iummon the clerk and ſurveyor of 


them, - for there is no reaſon that the publick ſhall ſuffer for 
his negligence, | 


a ſtate and condition of repair, that the ſtatute duty required 


Or NUSANCES xELATING Bk. 1. 


Sec. 16. Secondly, (a) That he who keeps ſeveral drauphts 
in a pariſh is bound to ſend a team for each draught, whether, 
he occupy any land in the pariſh or not; and in like manner 
That he who occupies ſeveral plough-lands, ought to ſend a 


or not. 


Se. 17. Thirdly, That (5) notwithſtanding the words of 
the ſtatute extend only to the occupiers of lands, yet if thy 
owner neither occupy them, nor let them, but ſuffer them to 
lie freſh, he ſhall be charged as much as if be had occcuyied 


Lett. 18. Fourthly, That it is no excuſe for the inbabi- 
tants of a pariſh, being indicted at common law for not re. 
pairing the highways, That they have done the full work te. 
quired of them by ſtatute ; for ſince theſe ſtatutes are wholly 
in the affirmative, and made in aid of the common Jaw, and 
to ſupply the defects thereof, they ſhall not be conſtrued to 
abrogate any proviſion thereby made for theſe purpoſes. 


N. B. DaLTow is of opinion, that he who keeps 1 
draught and but two horſes, ought to attend therewith at the 
times appointed, and that if he carry with them ſuch loads u 
they are able to draw, he ſhall be excuſed. 


+ Sea, 19- And whereas there may be turnpike roads in ſuch 


to be performed upon them may be diſpenſed with, Cc. C. 
It is therefore enacted by 13 Geo. 3. c. 84. ſet. 5, 
« That the juſtices at any ſpecial ſeſſions, upon application to 
« them made by the ſurveyor of any place, in which ſuch 


« ſuch turnpike road to appear before them, at ſome other 
« ſpecial ſeſſions, and then and there to produce before them 
« a ſtate of the revenues and debts belonging to ſuch turn- 
C pike road, and ſuch juſtices may then and there enquire inta 
« the ſtate and condition of the repairs thereof, and alſo of 
« ſuch other highways, and if it ſhall appear to them, upon 
« full and clear evidence, that the whole or any part of ſuch 
« ſtatute duty may be conveniently diſpenſed with from ſuch 
ce turnpike roads, without endangering the ſecurities for the 
« money advanced upon the credit of the tolls thereof, and 
« that ſuch ſtatute duty is wanted for the repairs of the other 
© highways within ſuch pariſh, townſhip, or place, the ſaid 
« juttices may order the whole or part of ſuch ſtatute cuty '0 
« be performed upon the highways, not being turnpike, wih. 
« jn ſuch pariſh, townſhip, or place, under the direction 

© the ſurveyor thereof. during ſuch time as to them ſhall ſeem 
« juſt and reaſonable.” 


2 Si 
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+ SA. 20. As to the ſecond point, vis, Who may be aſ- 
ſeſſed to a rate made for the defraying of the extraordinary 
charges of ſuch repairs, it is recited by the above mentioned 
ſtatute of 13 Geo. 3. c. 78. par. 30. That in ſome pa- 
riſhes, townſhips, or places, there may not be ſufficient 
materials for the repair of the highways within the ſame, 
nor within the waſte lands, common grounds, rivers or 
brooks, of any other pariſh, townſhip, or place, lying 
within a convenient diſtance from ſuch highway, by reaſon 
whereof the ſurveyor of ſuch highway may be forced to 
buy ſuch materials, and to make recompence and ſatisfac- 
tion to the owner or occupier of incloſed lands, for damage 
which may be done by getting and carrying thereof: and 
whereas no proviſion is made for raiſing a fund to reim- 
burſe the expences thereof, and alſo ſuch expences as the 
ſaid ſurveyors may incur, by erecting guide-poſts, or other 
poſts or ſtones, and by making or repairing ſuch trunks, 
tunnels, - plats, bridges, or arches, as aforeſaid, and by 
rendering ſatisfaction for damages done to lands by the 
making of new ditches or drains, nor for the ſalary to be 
paid by ſuch pariſh, townſhip, or place, to ſuch ſurveyor, 
as aforeſaid; it is therefore enacted, That upon applica- 
tion by ſuch ſurveyor to the juſtices of the peace, at their 
« ſpecial ſeſſions, and oath made of the ſum or ſums of mo- 
* ney which he hath bona fide laid out and expended, or which 
« will be required for the purpoſes aforeſaid, the ſaid juſtices, 
* or any two or more of them, ſhall, and they are hereby 
« impowered, by warrant under their hands and ſeals, to 
* cauſe an equal aſſeſſment to be made, for the purpoſes 
* aforeſaid, upon all occupiers of lands, tenements, woods, 
« tithes, and hereditaments, Within ſuch pariſh, townſhip, 
or place, where ſuch money ſhall be ſo expended or laid 
Hout; and the ſame ſhall be made and collected by ſuch per- 
„ fon or perſons, and allowed in ſuch manner, as the ſaid 
e juſtices, by their order at ſuch ſeſſions, ſhall direct and ap- 
point in that behalt; and the money thereby raiſed ſhall be 
employed and accounted for according to the direction of 
* the ſaid juſtices, for the purpoſes aforeſaid; and the ſaid 
* alleflment ſhall be levied in ſuch manner as herein-after 
mentioned: provided nevertheleſs, That no ſuch aſieſſ- 
ment to be made for thoſe or any of thoſe purpoſes, in any 


one year, ſhall exceed the rate of ſixpepce in the pound, of 


* the yearly value of the lands, tenements, woods, tithes, 
and hereditaments, fo to be aſſeſſed.“ 


+ def. 21. And it is further enacted by the above mentioned 
Patute of 1 3 Geo, 3. c. 78. par. 45. That if upon ap- 
" plication of the ſurveyor of the highways for any pariſh, 
** townſhip, or place, to the juſtices of the peace for the li- 
mit wherein ſuch pariſh, townſhip, or place, lie: 

« gaacial 


h, at their 


379 


The 22 Car. *« © 
. 10, 11. 

The 3 and 4 
Will. and Mar. 
Co 12. 

The 7 and $ 
Will. 3 C. 29. 
ſ. 4+ which wers 
here recited in 
the former edj- 
tion of this work 
are repcaled by 
7 Geo. 3. . 42+ 


(9) Anorder far 
impoling 2 rate 
was quaſhed, 
becauſe it did 
not appear but 
that the ſtatute 
duty was 
ſufficient, and 
becauſe only the 
occupiers of 
land were 
charged, where. 
as others are 
equally liable. 
Str. 31 5 Sed 
Vide Fortl, 327» 


Vide the caſe of 
the King Vs 

Inh. of Newton 
in Cheſhire 


. 
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In his manner é general or quarter ſeſſions of the peace, or at ſome ſpecial 
— = © ſeffions for the highways, the ſaid juſtices ſhall be fully fa. 
4 tisfied, by proof upon oath, that the duty directed to be 
performed, and the money authoriſed to be collected and 

received, has been performed, applied, and expended, xc. 

« cording to the directions of this act, or fhall be fully fatis. 

„ fied that the common highways, bridges, caufeways, 

„ ſireets, or pavements, belonging to ſuch pariſh, town, 

« ſhip, or place, are fo far out of order that they cannot be 

« ſufficiently amended and repaired, paved, cleanfed, and 

« ſupported, by the means herein-before preſcribed, {notice 

being firſt given of ſuch intended application at the church 

« or chapel of ſuch pariſh, townſhip, or place, on ſome $yr. 

*© day preceding ſuch quarter or ſpecial ſeſſions; or it the 

<« place be extraparochial, notice in writing being firſt given 

of ſuch intended application to ſome of the principal inha. 

« bitants reſiding in ſuch extraparochial place, a week at leaf 

before ſuch general or ſpecial ſeſſions); and then, and in 

« any of the faid caſes, an equal aſſeſſment upon all and 

© every the occupier of lands, tenements, woods, tithes, and 

« hereditaments, within any ſuch pariſh, townſhip, or place, 

„ ſhall or may be made and collected by ſuch perſon and per. 

„ ſons, and allowed in ſuch manner, as the ſaid juſtices, by 

4c their order, at ſuch general or ſpecial ſeſſions, ſhall direct 

„and appoint in that behalf; and the money thereby raiſed 

« ſhall be employed and accounted for, according to the or- 

ders and directions of the ſaid juſtices, for and towards the 

« amending, repairing, paving, cleanſing, and ſupporting 

« ſuch highways, cauſeways, ſtreets, pavements, and bridges, 

from time to time, as need ſhall require. 


+ Se. 22. And it is further enacted by the ſame ſatute, par. 

Por to exceed 46. That the aſſeſſment hercin-laſt before authoriſe, and 
9d. in the 6 the aſſeſſment herein-before authoriſed, for buying mate- 
m_ « rials, making ſatisfaction for damages, erecting guide-potis, 
« and paying the ſurveyor's ſalary, (vide poſt, ) ſhall not to- 

&« gether in any one year exceed the rate of nine-pence in the 

« pound of the yearly value of the lands, tenements, woods, 

« tithes, and hereditaments, ſo to be aſſeſſed. 


+ 8-2. 23. As to the third point, viz. What other proviſions 
x. B. The pro. have been made to this purpoſe, it is enacted by the ſaid ſta- 
3 e tute of 13 Geo. 3. c. 78. par. 47. * That no fine, iſſue, 
this ſybje& were penalty, or forfeiture, for not repairing the highways, of 
ree ted in the « not appearing to any indictment or preſentment for not re- 
rormer ecn0"» „ pairing the ſame, ſhall hereafter be returned into the Court 
/ is repealed by “ of Exchequer, or other court, but ſhall be levied by and 
7 Geo 3. c. 42+ c paid into the hands of ſuch perſon or perſons reſiding in t 
« near the pariſh, townſhip, or place, where the road 
« lie, as the court impoſing ſuch fines, iſſues, penalties, ot 


« forfeitures, ſhall order and direct, to be applied towards 5 
| 64 rep 
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« repair and amendment of ſuch highways; and.the perſon Flay — how 
« or perſons ſo ordered to receive ſuch fine ſhall, and is here- — 

« by required to receive, apply, and account for the ſame, 

« according to the direction of ſuch court, or, in default 
« thereof, ſhall forfeit double the ſum received; and if any 
« fine, iſſue, penalty, or forfeiture, to be impoſed on any 
« ſuch pariſh, townſhip, or place, for not repairing the high- 
« ways, or not appearing as aforeſaid, ſhall hereafter be levied 
&« on any one or more of the inhabitants of ſuch pariſh, town- 
« ſhip, or place, that then ſuch inhabitant or inhabitants 
« ſhall and may make his or their complaint to the juſtices of 
« the peace, at their ſpecial ſeſſions; and the ſaid juſtices are 
« hereby impowered and authoriſed, by warrant under their 
« hands and ſeals, to cauſe a rate to be made, according to 
« the form and manner herein laſt before preſcribed, for the 
« reimburſing ſuch inhabitant or inhabitants the monies ſo le- 
« yied on him or them as aforeſaid; which rate ſo made, 
« and confirmed by any two juſtices, ſhall be collected and 
« levied by the ſurveyor of the highways of ſuch pariſh, town- 
« ſhip, or place, ſo preſented or indicted, as aforeſaid; and 
6 the ſaid ſurveyor ſhall, within one month next after the 
* making and confirming the rate aforeſaid, collect, levy, 
« and pay unto ſuch inhabitant or inhabitants the money ſa 
« ſevied on him or them as aforeſaid.” (10) 


(10) If a pariſh conſiſſing of two diſtricts, which are bound to repair ſeparately, be convicted 
fur not repairing the road in one of the diſtris, the other diſtri having no notice of the indiQ- 
ment, the court will confider it as being ſubſtantially the conviction of the one diſtrict, and if the 
ine be levied on an inhabitant of the other, will grant a mandamus for a rate to be levied on the 
diſtri** bound to repair the indiQed part of the road. But the mandamus muſt be ſpecial, ſuggeſt- 
ing that the part of the highway, which was the ſubject of the indictment, lay wholly in the 
townihip indicted, and that the two townſhips were ſeparately bound to repair their reſpective parts 


of the highway, in order to afford the indifted townſhip an opportunity of travec ing the facts. 
Douglas 422. Strange 211. ; 


Se. 24. Alſo the later ſtatutes (a) which have impoſed any (9 This re- 
penalties on ſurveyors of the highways, or others, for any ue ug 
offences relating to the highways, have generally ordained pealed. 
that the whole, or part thereof, ſhall be applied to the repairs 
of the highways of the places wherein the offence ſhall be 


committed, as will more fully appear in the ſubſequent part of 
this chapter, . | 

+ Se. 25. As to the fourth point, viz. In what manner the The 23 Car. 2. 
profits of lands ſettled in truſt for the repairs of the highways © 12. f. a. re- 


ſhall be employed, it is enacted by the above mentioned ſta- _ 2 _ 


tute of 13 Geo. 3. c. 78. par. 52. That where any lands repeal-d by 

* have been, or Gal be given, for the maintenance of cauſe- 7 Ce. 3. c. 43+ 
„ways, pavements, highways, and bridges, all ſuch perſons 

© who are, or ſhall be enfeoffed or truſted with any ſuch 

* lands, ſhall let them to farm at the moſt improved yearly 

value, without fine; and that the juſtices of the peace, in 


« their 


382 


Perſons nnfeof- 


This ſtatute was 

repealed by 7 

Geo. 3. c. 42. 

but it is revived 

by $ Geo. 3+ 
©. 5 ſeſſ. 3 · 


(12) If « high- 
way be not much 
wanted for the 
uſe of the pub- 
lic, an iadict- 
ment will not lie 
for ſuffering it 


to be out of re- 


pair, Sayer 93. 


Widening roads» 
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ce their open ſeſſions, ſhall and may inquire, by ſuch ways ang 
means as they ſhall think fitting, into the value of all ſuch 
& lands fo given, or to be given, and order the improvement 
“ and employment of the rents and profits thereof accordin 

to the will and direction of the donor of ſuch lands, if they 
find that the perſons ſo intruſted have been negligent ot 
faulty in the performance of their truſt, except ſuch lands 
“ have been given for the uſes aforeſaid to any college et 
« hall in either of the. univerſities of this kingdom, which 
„have viſitors of their own.” | | 


Sef. 26. As to the third general head of this chapter, viz, 
In what manner the highway is to be enlarged, it is enacded 
by 13 Ed. 1. ſtat. 2. commonly called the ſtatute of Wincheſter, 
chap. 5. That highways leading from one market-town 10 
another ſhall be enlarged, ſo that there be neither dyke, 
« tree, nor buſh, whereby a man may lurk to do hurt, within 
« two hundred foot of the one ſide, and two hundred foot of 
the other ſide of the way: fo that the ſtatute ſhall not ex. 

tend to aſhes, nor unto great trees, &c. and' if by default 

of the lord that will not avoid the dyke, underwood, ot 
buſhes, in the manner aforeſaid, any robberies be done 
therein, the lord ſhall be anſwerable for the felony, and if 
murder be done, the lord ſhall make a fine at the king's 
pleaſure : and if the lord be not able to fell the underwoods, 
the country ſhall aid him therein. And the king willeth, 
that in his demean lands and woods within his foreſt, and 
without, the ways ſhall be enlarged, as before is ſaid, And 

if per-caſe a park be taken from the highway, it is requi - 
ſite that the lord ſhall ſet his park the ſpace of two hundred 
foot from the highways, as before is ſaid, or that he make 
ſuch a wall, dyke, or hedge, that offenders may not paſs not 
return to do evil,” 


+ Se. 27. It is alſo enacted by the 13 Geo. 3. e. 78. pat, 
| 


15. That the ſaid ſurveyors of the highways ſhall make, 
„ ſupport, and maintain, or cauſe to be made, ſupported, 
and maintained, every publick (11) cartway leading te 
any market town, twenty feet wide at the leaſt; and eve!) 
publick horſeway or driftway, eight get wide at the leaſt, 
if the ground between the fences incloſing the ſame wil 
admit thereof,” 


+ Se. 28. But by par. 16. Where it ſhall appest, 
upon the view of any two juſtices, that the ground 
or foil of any highway between the fences thereof ; 
not of ſufficient breadth, and may be convenient!) 
widened and enlarged, or that the ſame cannot be 
conveniently enlarged, and made commodious for tra. 


vellers, without diverting and turning -the ſame; ſuck 
| 66 juſlices 
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« juſtices ſhall, and they are hereby impowered, within their (12) This power 
: 5 . given to two 
« reſpective juriſdictions, to order (12) ſuch highways repſec- judices to order 
« tively to be widened and enlarged, or diverted and turned, in ary highway to 
« ſuch manner as they ſhall think fit, ſo that the faid high- 0 
« ways, when enlarged and diverted, ſhall not exceed thirty repairable rac. 
« feet in breadth; and that neither of the faid powers do one fennre ; and 
« extend to pull down any houſe or building, or to take en db. 
« away the ground of any garden, park, paddock, court, or er, the party | 
« yard; and, for the ſatisfaction of the perſon or perſons, may either be 
« bodies politick or corporate, who are ſeiſed or poſſeſſed of, — 
« or intereſted in their own right, or in truſt for any other ily under the 
« perſon or perfons, in the ſaid ground that ſhall be laid into — or by 
« the ſaid highways reſpectively, ſo to be enlarged, or through n ende at 
« which ſuch highway fo to be diverted and turned, ſhall go, common law, 
« the ſaid ſurveyor, under the direction, and with the appro- Haage 
« bation of the ſaid juſtices, ſhall, and is hereby impowered Burr. 799. 
« to make an agreement with him, her, or them, for the : 
« recompence to be made for ſuch ground, and for the mak- 
« ing ſuch new ditches and fences as ſhall be neceſſary, ac- 
« cording and in proportion to their ſeveral and reſpective 


« intereſts therein, and alſo with any other perſon or perſons, 


Surveyors to re- 


compence o- 


« bodies politick or corporate, that may be injured by the nen of lande. 
« enlarging, altering, or diverting ſuch highways reſpectively, | 

« for the ſatisfaction to be made to him, her, or them reſpect- 

« ively, as aforeſaid : and if the ſaid ſurveyor, under the di- 


* rection, and with the approbation of the ſaid juſtices, can- 
not agree with the ſaid perſon or perſons, bodies politick 
Hor corporate, or if he, ſhe, or they, cannot be found, or 
« ſhall refuſe to treat, or take ſuch recompence or ſatisfaction 
* 25 ſhall be offered to them reſpectively, by ſuch ſurveyor ; 
* then the juſtices of the peace, at any general quarter ſeſ- 
* lions to be holden for the limit wherein ſuch ground ſhall 
* lie, upon certificate in writing, ſigned by the juſtices _ 
making ſuch view as aforeſaid, of their proceedings in the —— = 
* premiſes, and upon proof of fourteen days notice in wri- — , 
* ting having been given by the ſurveyor of ſuch pariſh, 
* townſhip, or place, to the owner, occupier or other per- 
* ſon or perſons, bodies politick or corporate, intereſted in 
* ſuch ground, or to his, her, or their guardian, truſtee, 
* clerk, or agent, ſignifying an intention to apply to ſuch 
* quarter ſeſſions for the purpoſe of taking ſuch ground, ſhall 
* impanel a jury of twelve diſintereſted men out of the per- 
* ſons returned to ſerve as jurymen at ſuch quarter ſeſſions z 
N and the ſaid jury ſhall, upon their oaths, to the beſt of their 
* judgment, aſſeſs the damages to be given, and recompence 
| bo be made, to the owners and others intereſted as afore- 
: ſaid in the ſaid ground, for their reſpective intereſts, as 
< they ſhall think reaſonable, not exceeding forty years pur- 
chaſe for the clear yearly value of the ground fo laid out, 
. « and 
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On 2 of << and likewiſe ſuch recompence as they ſhall think reaſonable 
ur Wc * for the making of new ditches and fences on the fide a 
be deemed a ** ſides of the (aid highways that ſhall be ſo enlarged or diver. 
_ mich. * ted, and alto ſatisfaction to any perſon or perſons, bodies 
„ enlarging or diverting the ſaid highways reſpectively: and 
« upon payment or tender of the money ſo to be awarded and 
* aſſeſſed to the perſon or perſons, bodies politick or corgo. 
« rate, intitled to receive the ſame, or leaving it in the hands 
of the clerk of the peace of ſuch limit, in caſe ſuch perſon 
« or perſons, bodies politick or corporate, cannot be found, 
or ſhall refuſe to accept the ſame, for the uſe of the owner 
* of, or others intereſted in, the ſaid ground, the intereſt of 
<« the ſaid perſon or perſons, bodies politick or corporate, 
ain the ſaid ground, ſhall be for ever diveſted out of them, 
« and the faid ground, after ſuch agreement or verdi& as 
« aforeſaid, ſhall be eſteemed and taken to be a publick high- 
« way, to all intents and purpoſes whatſoever ; ſaving never- 
<« thelefs to the owner or owners of ſuch ground all mines, 
“minerals, and foſſils, lying under the ſame, which can or 
may be got without breaking the ſurface of the ſaid high- 
« way; and alſo all timber and wood growing upon ſuch 
« ground, to be fallen and taken by ſuch owner or owners 
© within one month after ſuch order (all have been made, or 
*in default thereof, to be fallen by the ſaid ſurveyor or ſur. 
„ yeyors, within the reſpective months aforeſaid, and laid 
% upon the land adjoining, for the benefit of the ſaid owner 
« or owners: and where there ſhall, not appear ſufficient 
money in the hands of the ſurveyor or ſurveyors, for the 
e purpoſes aforeſaid, then the ſaid two juſtices, in caſe af 
« agreement, or the ſaid court of quarter ſeſſions, after (uct 
&« verdict as aforeſaid, ſhall order an equal aſſeſſment to be 
| Where there 3s made, levied, and collected, upon all and every the occl- 
not money ſuf. ©* piers of lands, tenements, woods, tithes, and hereditaments, 
prone _ c in the reſpective pariſhes, townſhips, or places, where ſuch 
raiſed may do „e highways ſhall lie, and direct the money to be paid to the 
of the juſtices perſon or perſons, bodies politick or corporate, ſo intereſted, 
1 « in ſuch manner as the ſaid juſtices, or court of quarter ſe- 
Þ ce ſions reſpectively, ſhall direct and appoint : and the monej 
te thereby raiſed {hall be employed and accounted far, accord- 
& ing to the order and direction of the ſaid juſtices, or court 
« of quarter ſeſſions reſpectively, for and towards the purch#- 
« ſing the land to enlarge or divert the ſaid highways, and for 
&« the making the ſaid ditches and fences, and alſo ſatisfaction 
« for the damages ſuſtained thereby; and the faid aſſeſſment, 
< if not paid within ten days after demand, ſhall, by order 
the ſaid juſtices, or court of quarter ſeſſions reſpe&tive!), 
« be levied by the ſaid ſurveyor, in the manner herein-aft 


* 
* 


„ politick or corporate, that may be otherwiſe injured by the 


« mentioned: provided that no ſuch aſſeſſment to be Jo » 
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« in any one year ſhall exceed the rate of ſixpence in the 
« pound of the yearly value of the lands, tenements, woods, 
« tithes, and hereditaments, ſo aſſeſſed.“ 


+ 8:2. 29. And it is further enacted. by the ſaid ſtatute, 
par. 17. That when any ſuch new highways ſhall be made 
« 2s aforeſaid, the old highway ſhall be ſtopped up, and the 
land and ſoil thereof ſhall be ſold by the faid ſurveyor, with 
« the approbation of the ſaid juſtices, to ſome perſon or per- 
« ſons whole lands adjoin thereto, if he, he, or they, ſhall 
« be willing to purchaſe the ſame ; if not to ſome other per- 
« ſon or perſons, for the full value thereof: but if ſuch old 
« road ſhall lead to any lands, houſe, or place, which cannot, 
ein the opinion of ſuch juſtices reſpectively, be accommo- 
« dated with a convenient way and paſſage from ſuch new 
„highway, which they are hereby authoriſed to order and 
„lay out, if they find it neceſſary; then, and in ſuch caſe, 
« the ſaid old highway ſhall only be ſold ſubject to the right 
« of way and paſſage to ſuch lands, houſe, or place reſpect- 
« ively, according to the ancient uſage in that reſpect; and 
« the money ariſing from ſuch ſale, in either of the faid 
« caſes, ſhall be applied towards the purchaſe of the land 
« where ſuch new highway ſhall be, made; and, upon pay- 
ment or tender of the money ſo to be agreed for as afore- 
„ (aid, and upon a certificate being ſigned by the ſaid two 
* juſtices, or by the. chairman of the ſaid cqurt of quarter 
* ſeffions, in caſe the ſame ſhall be determined there, deſcrib- 
ing the lands ſo (old, and expreſſing the fum ſo agreed for, 
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Not exceeding 
6d. in the 
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Old highway 
and ſoil may be 
ſold by the ſur- 
veyor, ſudbject 
to ancient right 
of way and 


paſſage. 


and directing to whom the ſame ſhall be paid, and upon the 


purchaſer's taking a receipt for ſuch purchaſe- money from 
« the perſon intitled to receive the ſame, by an indorſement 
Jon the back of ſuch ce tificate, the ſoil of ſuch old high- 
„way ſhall become veſted in ſuch purchaſer and his heirs; 


* but all mines, minerals, and foſſils, lying under the ſame, 


* ſhall continue to be the property of the perſon or perſons 
* who would, from time to time, hav been intitled to the 
ame, if ſuch old highway had continued there. 


Seel. zo. And it is alſo enacted, par. 18. * That in caſe ſuch 
* jury ſhall give in and deliver a verdict for more monies, 
© 44 recompence for the right, intereſt, or property, of any 
© perſon or perſons, bodies politick or corporate, in ſuch 
* lands or grounds, or for the making ſuch fence, or for 
„ ſuch damage or injury to be ſuſtained by him, her, or them 
© reſpeQtively, as aforeſaid, than what ſhall have been propoſed 
© and offered by the ſaid ſurveyor, before ſuch application 
to the ſaid court of quarter ſeſſions as aforeſaid ; that then, 
6 and in ſuch caſe, the coſts and expences attending the 
* aid ſeveral proceedings ſhall be borne and paid by the ſur- 

Vor. I, Cc « yeyor 


Mines and mi- 
nerals reſerved 
to the owners. 


Coſts of pro · 
ceedings by 
whom payable, 


* 
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cc veyor of the ſaid highway, out of the monies in his or their 
“ hands, or to be aſſeſſed and levied by virtue and under the 
“ powers of this act; but if ſuch jury ſhall give and deliver 
« a verdict for no more, or for leſs monies than ſhall have 
„been fo offered and propoſed by the ſaid ſurveyor beſote 
« ſuch application to the ſaid court of quarter ſeſſions; that 
« then the ſaid coſts and expences ſhall be borne and paid by 
« the perſon or perſons, bodies politick or corporate, who 
„ ſhall have refuſed to accept the recompence and ſatisfac- 
„„ tion ſo offered to him, her, or them, as aforeſaid,” 


+ Se. 31. And it is alſo further enacted by the ſaid ſtatute, 

{13) Thefattof par. 19.“ That when it ſhall appear, upon the view (13) of 
wage a any two or more of the ſaid juſtices of the peace, that any 
when a juſtice ** publick highway, not in the ſituation herein- before deſcri- 
brenn hign- « bed, or publick bridleway or footway, may be diverted, 
„ Rar, * fo as to make the ſame nearer or more commodious to the 
Ju Wilts „ publick, and the owner or owners of the lands and ground; 
Black. 467- « through which ſuch new highway, bridleway, or footway, 
« is propoſed to be made, ſhall conſent thereto, by writing 

under his or their hand and ſeal, or hands and ſeals, it ſhall 

„and may be Jawful, by order of ſuch juſtices, at ſome ſpe- 

«*« cial ſeſhons, to divert and turn, and to ſtop up ſuch foct- 

« way, and to divert, turn, and ſtop up, and incloſe, ell, and 
„ diſpole of ſuch old highway or bridleway, and to purchaſe 
the ground and ſoil for ſuch new highway, bridleway, cr 
„ footway, by ſuch ways and means, and ſubject to ſuch ex- 
' « ceptions and conditions, in all reſpects, as herein-betore 
| «© mentioned with regard to highways to be widened or di- 
„ verted; and where any ſuch highway, bridleway, or foot- 
| way, kerein laſt before deſcribed, ſhall be ſo ordered to be 
ll | « ſtopped up or incloſed, and ſuch new highway, bridlewzy, 
1 « or footway, ſet out and appropriated in lieu thereof, 2 
ll &« aforeſaid, ſhall and may be lawful for any perſon or perſons 
Wl : „ injured or aggrieved by any ſuch order or proceeding, 0 
&« by che incloſure of any road or highway, by virtue of 20) 
e inquiſition taken upon any writ of ad quad damnum to make 
e his or their complaint thereof, by appeal (14) to the jul 


— —— 
— — 8 | * — — 5 
A 
* 


(14) Though the appeal is directed to the next quarter ſeſſions, yet the juſtices may adjourn the 
quarter icſſions itſelt ww another day, or they may adjourn the particular matter to a ſubſeg elt 
feflionss And this appeal was thought by Lord Hardwicke to be a waiver to any obje ction o. lat. 
prize, with reſpect to the male execution of the writ of ad guod damrum; for the ſtatute has put 
the juſtices in the room of the traverſe, and if the party inicead of appealing had traverſed the in. 
qt \fcier wit iſſue had been taken on it and a verdict founc, he could not have applied to the court 
Of Cr rt upon A ſuggeſt on Gf ſurprize, and a fraudulent and clandeſtine execution of the = 

„ ba fv h an enq4iry, the court will not regard any complaint upon the ground of pu. 
B oa be ſetting up a juriſdiction in oppoſition to a jurifdiction a7 yr 

1 ti 14 quarter teffions only: but if # jury have manifeſtly dong £65547, 

| 7 = ire, it ma, atio.d a 1iring corrouborating evidence of ſur prize. 
nov Tas Cor the theriff to give fo: mal notice of the erection Of © 
f 4. 22008 Hapattially, and the Inguililion ate made 12 41 * 
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« tices of the peace, at the next general quarter ſeſſions, 
« which ſhall be holden within the limit where the ſame ſhall 
« ie. after ſuch order made, or proceeding had, as aforeſaid, 
lie, aft - P ogy 8 

« upon giving ten days notice, in writing, of ſuch -appeal 
« to the ſurveyor and party intereſted in ſuch incloſure, if 
« there ſhall be ſufficient time for that purpoſe z if not, ſuch 
« appeal may be made upon the like notice to the next ſub- 
« ſequent quarter ſeſſions of the peace; which courts of 
« quarter ſeſſions are hereby reſpectively authoriſed and im- 
« powered to hear and finally determine ſuch appeal; and 
« if no ſuch appeal be made, or, being made, ſuch order 
. « and proceedings ſhall be confirmed by the ſaid court, the 
« ſaid incloſures may be made, and the ſaid ways ſtopped, 
. & and the proceedings thereupon ſhall be binding and con- 
« cluſive to all perſons whomſoever ; and the new highway, 
e bridleway, or footway, ſo to be appropriated and ſet out, 
« ſhall be, and for ever after continue, a publick highway, 
« hridleway, or footway, to all intents and purpoſes what- 
« ſoever; but no incloſures of ſuch old highways or bridle- 
« way, or ſtoppage of ſuch footway, ſhall be made, until ſuch 
« new highways, bridleway, or foetway, ſhall be completed, 
and put into good condition and repair, and ſo certified by 
« two juſtices of the peace, upon view thereof, which certi- 
« ficate ſhall be returned to the clerk of the peace, and in- 
« rolled amongſt the records of ſeſſions ; but from and after 
© ſuch certificate, ſuch old highways, bridleway, or footway, 
© ſhall and may be ſtopped up, and the ſoil of ſuch old high- 
« ways or bridleway ſold, in the manner, and ſubject to the 
© reſervations and reſtrictions herein-before mentioned with 
« reſpe& to highways to be enlarged or diverted by virtue of 
this act: and where any highway, bridleway, or footway, 
„ hath been diverted and turned above twelve months, either 
* from neceſſity, where the ſame have been deſtroyed by 
floods, or ſlips of the ground on which they were made, 
* or from other cauſes and motives, if new highways, bri- 
* dleways, or footways, have been made in lieu thereof, 
* nearer or more commodious to the publick, and the ſame 
gave been acquieſced in, and no ſuit or proſecution hath 
been commenced for the diverting or turning the ſame, 
* every new highway, bridleway, or footway, ſet out and 
* uſed in the place of that ſo diverted and turned, ſhall from 
* henceforth be the publick highway, bridle way, or foot- 
* Way, to all intents and purpoſes whatſoever ; and all per- 
* ſons liable to the repair of any ſuch old highways, bridle- 
* Way, or footway, fo diverted and turned, or to be diverted 
* and turned, as aforeſaid, thall, in the ſame manner, be and 
continue liable to the repair of ſuch new highways, bri- 
„ Meway, or footway, except where any agreement ſhall 
have been made relative to ſuch repairs between the parties 
Cc2 * intetetted 
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intereſted therein, which hath laid the burthen thereof, 
or any part thereof, upon any other perſon or perſons, in 
which caſe the ſame ſhall be obſerved.” 1 


＋ Cect. 32. But it is provided by the ſaid ſtatute, par 20. 


& That no common land, lying between the fences of any 


old highway to be ſtopped up or incloſed by virtue of this 


cc act, ſhall be incloſed ; and where the land lying between 


the fences of ſuch highway, not being common land, hall, 


upon a medium, exceed thirty feet in breadth, and not ex- 
tend to fifty feet in breadth, the ſame ſhall not be ſtopped 
up or incloſed, until ſatisfaction ſhall be made to the owner 
of ſuch land, for ſo much thereof as ſhall exceed the (aid 
breadth of thirty feet ; and if the parties cannot agree in the 
ſatisfaction ſo to be made, the ſame ſhall be adjuſted by the 
ſaid juſtices, or the jury, if a jury ſhall be e and if 


the land between the fences incloſing ſuch highways, not 


being common land, ſhall exceed fifty feet in breadth upon 
a medium, or if the ſaid old road, ſo to be diverted or 
turned, ſhall lie through the open field or ground belonginy 
to any particular perſon or perſons, ſuch perſon or perſons, 
and alſo the perſon or perſons intitled to the land between the 
fences on the ſide of ſuch highway, ſhall reſpectively hold and 
enjoy the land and ſoil of ſuch old highway, and pay to the 
ſurveyor, for the uſe of the highways, ſo much money as 
ſhall be agreed upon between the parties ; or if they can- 
not agree, ſo much as ſhall be deemed and adjudged by ihe 
faid juſtices, or jury, if ſuch jury ſhall be impanelled as 
aforeſaid, to be adequate to the purchaſe of it, eſtimating 
ſuch highway at thirty feet in breadth, upon an average. 


+ Seft. 33. And it is further enaQted>par, 21, * That 
where any footway ſhall be diverted by virtue of this a 
through the land belonging to the ſame perſon who owned 
the land through which ſuch old footway lay, the ſame fhal 
be adjudged and deemed an exchange only, and no ſatis/ic- 
tion or compenſation” ſhall be made, unleſs the land to be 
uſcd for ſuch new footway ſhall be of greater * — and 
of greater value, than the land uſed for ſuch old footway; 
and where the ſaid footway ſhall not be turned through ths 
lands belonging to the ſame perſon, the damage occalioned 
by ſuch old f:otway to the lands through which it lay, if tte 
pariies intereſted ſhall not agree in adjuſting tbe ſame, 

be adjudged by two indifferent perſons, the one to be names by 
the owner of the land, and the other by the ſaid -W o jultices; 
and if the perſons ſo to be nominated cannot agree there! 
they ſhall chuſe ſome third perſon to adjudge the fame, whoſe 
determination ſhall be final; and the money at which ſucn 


damages {all be aſieſſed ſhall be applied in making 5 
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faction to the owner or owners of the land through which 
« ſuch new footway ſhall be made. | 


EY 


+ Se. 34+ And it is further enacted by the ſaid ſtatutes jugices to order 


par. 22. hat if in any pariſh, townſhip, or place, 


« where any highway ſhall be diverted and turned by virtue - 


« of this act, it ſhall appear to the juſtices, who are hereby 
« authoriſed to view or inquire into the ſame, that there are 
other highways within ſuch pariſh, townſhip, or place, 
«+ beſides that ſo to be diverted and turned, which may, with- 
« gut inconvenience to the publick, be diverted into ſuch new 
« highway hereby authoriſed to be made, or into any other 


« highway or highways within ſuch pariſh, townſhip, or place,. 


« and the charge of repairing ſuch highway or highways 
may be thereby ſaved to ſuch pariſh, townſhip, or place; 
it ſhall and may be lawful for ſuch juſtices to order ſuch 
highway or highways, which ſhall appear to them unneceſ- 
« ſary, to be ſtopped up, and the ſoil thereof ſold, in ſuch 
manner, and ſubject to ſuch reſtrictions, and ſuch right of 
« appeal to the party or parties aggrieved thereby, as are 
& herein-before reſpectively directed and given concerning the 
« highways to be ſtopped up or incloſed,”  _ 


+ Sed. 35. As to the fourth general Head of this Chapter, 
viz, In what manner the ſurveyors of the highways ſhall be 
appointed, it is enacted by the 13 Geo. 3. c. 78. . 1. 
That upon the twenty-ſecond day of September, in every 
« year, unleſs that day ſhall be Sunday, and then on the day 
* following, the conſtables; headboroughs, tythingmen, 
* churchwardens, ſurveyor of the highways, and houſehold- 
ers, being aſſeſſed to any parochial or publick rate of 
«* every pariſh, townſhip, or place, ſhall aſſemble to- 
* gether at the church or chapel, or if there ſhall be 
* no church or chapel, then at the uſual place of pub- 
lick meetings for ſuch pariſh, townſhip, or place, at 
© the hour ot eleven in the forenoon; and the major part 
Hof them, ſo aſſembled, ſhall make a liſt of the names of 
© at leaſt ten perſons living within ſuch reſpeRive pariſhes, 
* townſhips, or places, who, each of them have an eſtate in 
* lands, tenements, or hereditaments, lying within ſuch re- 
* ſpective pariſh, townſhip, or place, in their own right, or 
in the right of their wives, of the value of ten pounds by 
* the year; or a perſonal eſtate of the value of one hundred 
pounds; or are occupiers or tenants of houſes, lands, te- 
** nements, or hereditaments, of the yearly value of thirty 
a pounds: and if there ſhall not be ten perſons having ſuch 
g qualifications as aforeſaid, then they ſhall inſert in ſuch liſt 

the names of ſo many of ſuch perſons as are ſo qualified, 


unneceſſary 
highways to be 
opped up, 


On the 22d 
Sept. yearly a lit 
of ten perſons to 
be made, &c, 


as above required, together with the names of ſo many of 
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te the moſt ſufficient and able inhabitants of ſuch pariſh, town 
« ſhip, or place,. not ſo qualified, as ſhall make up the nun. 
« ber ten, if ſo many can be found; if not, ſo many as ſhall 
& be there reſident, to ſerve the office of ſurveyor of the 
Qualifications of *© highways: and the conſtable, headborough, or tything. 
ſurveyors- „ man, of ſuch pariſh,” townſhip, or place, ſhall, within 
ry rg ha * three days after ſuch meeting, tranſmit a duplicate of ſuch 
be tranſmitted “ lift to one of the juſtices of the peace within the limit of 
to one of the « the county, riding, diviſion, hundred, city, corporation, 
— and the e precinct, or liberty, where ſuch pariſh, townſhip, or place, 
he chal ſeſ= „ ſhall lie, living in or near the ſame; and ſhall alſo return 
ſions, &ce & and deliver the original liſt, made and agreed upon at ſuch 
« meeting, to the juſtices of the peace, at their ſpecial ſeffions 
to be held for the highways within that limit, in the week 
A “ next after the Michaelmas general quarter ſeſſions of the 
Notices to the © peace in every year; and ſhall alſo, within three days after 
perſons contain- making the ſaid liſt, give perſonal notices to, or cauſe no- 
ed inthe lil e tices in writing to be left at the places of abode of, the ſe- 
« vyeral perſons contained in ſuch lift, informing them of 
<< their being ſo named, to the intent that they may ſeverally 
« appear before the juſtices at the ſaid ſpecial ſeſſions, to ac- 
« cept ſuch office, if they ſha]l be appointed thereto, or to 
« ſhew cauſe, if they have any, againſt their being ap- 
* pointed: and the ſaid juſtices are hereby authoriſed and te- 
6“ quired to hold ſuch ſpecial ſeſſions at ſuch convenient place 
. e or places, within their reſpective limits, as they, in their 
The juſtices are diſcretion, ſhall judge proper; and to = notice of the 
to give 10 days „ time and place where they intend to hold the ſame, to the 
* & conſtables, headboroughs, or tythingmen, of every ſuch 
fonsto the con- 4 pariſh, town{hip, or place, at leaſt ten days before the 
Kables, &c. and 4c holding of the ſaid ſeflion; and the ſaid juſtices, then and 
dosis fur. &« there, from the ſaid liſts, according to their diſcretion, and 
veyors from the (e the largeneſs of the pariſh, townſhip, or place reſpetively, 
lit, or otherc, ** by warrant under their hands and ſeals, ſhall appoint {15)one, 
e two, or more, of ſuch perſons as aforeſaid, if he or they 
(15) as court «© ſhall, in the opinion of ſuch juſtices, be qualified for the 
vary ;uſtices & office of ſurveyor; if not, one, two, or more of the other 
to appoint aſur- ( ſybſtantial inhabitants or occupiers of lands, tenements, 
3 2 the « woods, tithes, or hereditaments, within ſuch pariſh, town- 
them by the pa- “ ſhip, or place, living within three miles thereof, and with- 
fich. if ſuch lit « in the ſame county, fit and proper to ſerve the office of 
— ind. © ſurveyor of the highways for ſuch pariſh, townſhip, or 
rect and fraudu- © place, if any ſuch can be found; which appointment ſhall, 
lent mrant, «3 © by the conſtables, headboroughs, or tythingmen aforeſaic, 
ſembly of the 
ower t'» , incline ve i ot abſolutely neceſſar) 
_—_ 9 — — 810 — — ext ſhould be preſent, 
but that the legillature only meant it to be a full parochial meeting, without intending that £ - 
of theſe bodies ſhould be ſuch eſſential cunſtituent par:s of it, that the acts of the meeting v 
annulled and made void by the ablence of thoſe officers, 4 Burr. 2454. « he 


Ch: 76. To HIGHWAYS. 


« he notified to every perſon ſo appointed by the ſaid juſtices, 
« within three days after ſuch appoiniment, by ſerving him 
« with the ſaid warrant, or by leaving the ſame, or'a true 
« copy thereof, at his houſe, or uſual place of abode ; and 
« every perſon ſo appointed, if he accepts the ſaid office, ſhall 
« be ſurveyor of the highways for the ſaid pariſh, townſhip, 
or place, for the year enſuing, and ſhall take upon him, 
« and duly execute the office aforeſaid ; and the faid juſtices 
« ſhall then and there give ſuch of the ſaid ſurveyors as ſhall 
« perſonally appear before them a charge, for the better per- 
« formance of their duty, according to the directions of this 
act: and if any of the ſaid perſons, ſo appointed, whoſe 
« names were contained in ſuch liſt, and who were ſerved 
« with the ſaid notice, ſhall refuſe or neglect to appear at the 
« ſaid ſpecial ſeſſions, and accept the ſaid office, if appointed 
e thereto, in manner aforeſaid, or ſhall not, within fix days 
„after being ſerved with ſuch warrant of appointment, 
« ſignify his acceptance thereof, either in perſon or by 
« writing, to one of the ſaid juſtices, he ſhall forfeit five 
« pounds; and in caſe any perſon ſo appointed by the ſaid 
« juſtices, whoſe name was not contained in ſuch lift, ſhall 
« refuſe or neglect to accept the ſaid office, or ſhall not, wich- 
ein {ix days after being ſerved with ſuch appointment, thew 
„ to one of the juſtices figning ſuch appointment ſuf— 
& ficient caule why he ſhould not ſerve ſuch office, he ſhall 
* forteit fifty . ſhillings: provided that no perſon who 
* hath been appointed and ſerved the office of ſurveyor for 
* one year, ſhall be liable to be appointed ſurveyor for the 
„ ſame pariſh, townſhip, or place, within three years from 
„the time of ſuch firſt appointment and ſervice, unleſs he 
&* ſhall conſent thereto; but if no ſuch liſt ſhall be made and 
returned, or if the ſaid juſtices ſhall make fuch appoint- 
ment as aforeſaid, and the perſon or perſons ſo appointed 
* ſhall refuſe to ſerve the ſaid office, the ſaid juſtices, or any 
* two of them, ſhall and may, and are hereby required, at 
the ſaid ſpecial ſeſſions, or at ſome ſubſequent ſpecial ſeſ- 
* ſions, to be held within one month after, to nominate and 
** appoint ſome other perſon or perſons to be ſurveyor of ſuch 
* parith, townſhip, or place, whom they ſhall judge proper 
* to execute that office, and ſhall and may fix ſuch ſalary to 
* be paid to ſuch ſurveyor, to be appointed as herein laſt be- 
fore mentioned, out of the ſaid forfeitures, and all other 
* forfeitures, fines, penalties, aſſeſſments, and compoſitions, 
* to be paid, levied, and raiſed, under the aviuority of this 
* at, within ſuch pariſh, townſhip, or place reſpectively, 
as ſuch juſtices ſhall think fit, not exceeding one eighth part 
* of what ſhall have been raiſed by an aſſeſſment of ſixpence 
„n the pound, for the uſe of the highways within ſuch pa- 
* riſh, townſhip, or place, where any ſuch aſleſſment ſhall 
C04 % have 
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have been raiſed, and obſerving the ſame reſtriction, a; 
near as they can, from the beſt information they ſhall be 
able to get of the probable amount of ſuch an aſſeſſment, 
where none hath been already made; and the ſaid juſtices 
ſhall' and may, if they think fit, require the conſtables, 
headboroughs, tythingmen, and ſurveyor, of every ſuch 
pariſh, townſhip, and place, or any of them, to return to 
them, at ſuch time and place as they ſhall appoint, an ac. 
count, in writing, of the ſum which ſuch aſſeſſment of fix. 
pence in the pound hath raiſed, or will, in his or their 
opinion, raiſe within ſuch pariſh, townſhip or place: and 
if the conſtables, headboroughs, tythingmen, church. 
wardens, ſurveyors of the highway, and ſuch houſeholders 
as aforeſaid, of any pariſh, townſhip or place, ſhall ne. 
glect or refuſe to make ſuch liſt as aforeſaid ; or if the con- 
ſtable, headborough or tythingman, of any pariſh, town- 
ſhip, or place, ſhall not return the ſaid liſt of names, 
when made, and ſuch duplicate thereof as aforeſaid, and 
give ſuch notice or notices, and ſerve ſuch warrant or 
warrants as in this act is directed; or if the ſaid conſta- 
ble, headborough, tythingman, and ſurveyor, or any of 
them, ſhall neglect to return ſach account of the amount 
of ſuch aſſeſſment as aforeſaid ; when ſo required as afore- 
ſaid, every conſtable, headborough, tythingman, church. 
warden, or ſurveyor, ſo neglecting or refuſing, in any of the 
ſaid caſes, ſhall, for every ſuch default reſpectively, forteit 
the ſum of forty ſhillugs. 


+ And it is further enacted by the ſaid ſtatute, par. 2. * That 


in all caſes where the ſaid juſtices, upon neglect, or refuſal 


of the perſon ſo nominated ſurveyor as aforeſaid to accept 
the ſaid office, ſhall appoint any other perſon for ſuch ſut- 
veyor, with a ſalary as aforeſaid, the ſaid juſtices ſhall, and 
are hereby required to appoint one ſubſtantial inhabitant of 
luch pariſh, townſhip, or place, for aſſiſtant to ſuch ſur- 
veyor, in the ſeveral matters, and for the ſeveral purpoſes 
hereaftet mentioned, until the next annual appointment of 
ſurveyors, according to the directions of this aQ; and 
if the perfon ſo appointed aſſiſtant ſhall, upon notice of 
ſuch appointment, refuſe to accept that office, he ſhall for- 
feit the ſum of fifty ſhillings : and, in that caſe, it ſhall and 
may be lawful for ſuch juſtices to appoint any other ſub- 
ſtantial inhabitant of ſuch pariſh, townſhip, or place, for 
aſſiſtant to ſuch ſurveyor, in manner and for the time afoie- 
ſaid; and if ſuch ſecond appointed affiſtant ſhall decline or 
refuſe to accept the ſaid office, be ſhall, in like manne", 
forfeit the ſum of fifty thillings ; and the ſaid juſtices hall 


and may appoint any other perſon, inhabiting in ſuch . 
0 
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« townſhip, or place, aſſiſtant to ſuch ſurvevor, who ſhall be 
« intitled to the ſaid forfeitures herein laſt before mentioned, 
« and alſo to ſome further allowance by way of ſalary, (to be 
« paid as the ſurveyor's ſalary is hereby directed to be paid), 
« if the ſaid juſtices ſhall think any ſuch ſalary neceſſary, and 
« ſhall order the ſame, which they are hereby authoriſed to 
« do: provided, that no perſon ſo appointed aſſiſtant for one 
« year ſhall be liable to be appointed aſſiſtant for the ſame pa- 
« riſh, townſhip, or place, within three years next following 
« ſuch firſt appointment, without his conſent, 


+ And further, by par. 3. That the ſurveyor of every pa- The ſurveyor to 
« rjiſh, townſhip, and place, who ſhall not reſide therein, but — grey ne 
« ſhall be appointed with ſuch ſalary as aforeſaid, ſhall, if re- overs N 
« quired by the churchwarden, overſeer of the poor, or any 
« principal inhabitant of the pariſh, townſhip, or place, for 
« which he ſhall be ſo appointed ſurveyor, at the time of his 
« appointment, or within fourteen days after, give a bond 
« upon paper, without ſtamp thereupon, to ſome proper 
« perſun within ſuch pariſh, townſhip, or place, to be no- 
« minated by the ſaid juſtices, with ſufficient ſurety, to ac- 
« count for the money which ſhall come to his hands as ſur- 
« yeyor, according to the directions of this act; which bon 
« ſhall be good and effectual in law, | | 


— SO Cr RO OO 


+$e2. 36. And ĩt is further enacted by the ſaid ſtatute, par. 5. Han the juftices 
That if two parts out of three of thoſe ſo to be aſſembled ſball appoint the | 
« in any ſuch pariſh, townſhip, or place, for the nomination 2 ne ug | 
« of ſurveyors, ſhall agree in the choice of any particular per- e.. 
% ſon of {kill and experience, to ſerve the ſaid office, and in | 
« the ſettling of a certain ſalary for his trouble therein, and | | 
« ſhall return the name of ſuch perion, together with the liſt 
« herein-before directed, to the ſeſſions, to be held in the 
« week next after the Michaelmas quarter ſeſſions; the ſaid 
« juſtices, if they ſhall think proper, may appoint ſuch per- 
* fon to be ſurveyor for ſuch pariſh, townſhip, or place, and 
* allow him the ſalary mentioned in ſuch agreement, which 
* ſhall be raiſed and paid in the ſame manner as the ſalar 
© herein-before mentioned is directed to be raiſed and paid; 
and incaſe any ſurveyor to be appointed under the authority 
* of this act thall die, or become incapable of executing that 
office, before ſuch next ſpecial ſeſſions for appointing ſur- 
* veyors, the ſaid juſtices, or any two of them, ſhall and 
may, at ſome ſpecial ſeſſions, nominate and appoint ſuch 
* perſon or perſons as they ſhall think proper, to execute the 
* laid office, until ſuch next ſpecial ſeſſions for appointing 
* ſurveyors, as aforeſaid; and, if ſuch deceaſed ſurveyor had 
* a ſalary, they may allow the ſame ſalary to his ſucceſſor, in 
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c proportion to the time he ſhall ſerve the ſaid office; and ; 
the ſaid juſtices of the peace, at their ſaid ſpecial ſeſſions, 
« or at any time afterwards, purſuant to the powers of this 
act, ſhall appoint more than one perſon for ſurveyor of any 
<« pariſh, townſhip, or place, all and every perſon or perſons 
„ fo appointed, ſhall be comprehended under the word Sur. 
veyor in every part of this act. | | 


Juftices of ei- f Provided, by par. 55, ** That nothing in this act con. 
ties, &c. only © tained ſhall authoriſe or impower, or be deemed, conftrued, 
9 allow [ach de or taken to authoriſe and impower, any juſtice or juſtices 
fixed by inha- *© of the peace, for any city, town corporate, or borough, to 
tants. « fix or allow any ſalary to or ſor any ſurveyor to be appoint. 
« ed by any ſuch juſtice or juſtices, other than and except ſuch 
« falary as ſhall be ſettled and agreed upon by two parts out of 
cc three of the perſons aſſembled in the pariſh, townſhip, or 
« place, within ſuch city, town corporate, or borough, for 
« which ſuch ſurveyor ſhall be appointed, purſuant to the di- 
« rections of this act. 


+ Sea. 37. As to the fifth general Head of this Chapter 
viz. In what manner the ſurveyors of the highways ought to 
execute their office, it is enacted by the ſame ſtatute of 
13 Geo. 3. c. 78. ſ. 4. That the affiftant, ſo to be no- 

(16) Vide Sup. © minated and appointed, (16) ſhall aflift the ſaid ſurveyor, 
One « whenever requeſted by him, in calling in and attending the 
Duty of the aſ- performance of the ſtatute-duty ; in collecting the compo- 
t ſurveyor. ce ſitions, fines, penalties, and forfeitures; in making and 
collecting the afleſiment; in making out and ſerving the 
* notices authoriſed by this act; and in ſuch other matters 
and things as ſhall be reaſonably required of him by the 
* ſurveyor, in the execution of his office as ſurveyor, put- 
„ ſuant to this at: and the ſaid aſſiſtant ſhall account with, 
« and pay to, the ſurveyor, or to his order, all the money 
« which ſhall come to his hands as aſſiſtant, by the means 
« as aforeſaid; and, in default thereof, he ſhall forfeit dourle 
& the value of the money by him ſo received, and not ſo pail 
« and accounted for; and if the ſaid aſſiſtant ſhall wilfully ne- 
<« glect or make default in the performance of any of the duty 
ce required from him by this act, he ſhall forfeit, not exceed- 
sing five pounds, nor leſs than forty ſhillings, at the diſcre- 
« tion of the juſtice or juſtices of the limit within which ſuch 
« aſſiſtant ſhall be appointed : and the ſaid ſurveyor ſhall ſend 
orders, in writing, upon the ſaid aſſiſtant, for the pay- 
* ment of all ſums due to any perſon or perſons, for work! 
© materials, which amount to forty ſhillings, or upwards; 
and the ſaid ſurveyor ſhall not be reſponſible for any ſum of 
« ſums of money which ſhall be received by the {aid all 
« tant, and ſhall not be actually paid to ſuch ſurveyor, of te 
* his order as aforeſaid, * 


e noyances, conſiſt; and if ſuch nuiſances, obſtructions, 
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1 H. 38. And alſo, it is further enacted by the ſaid ſta- Surveyors du 
tute, par. 12+ © That the ſurveyors ſhall, as they ſhall judge * — 
60 proper, view all the common bighways, trunks, | tunnels, to nuiſances, &c. 
« plats, hedges, ditches, banks, bridges, cauſeways, and pave- 

« ments, within the pariſh, townſhip, or place, for which they 

« ſhall be appointed ſurveyors ; and in caſe they ſhall obſerve 

« any nuiſances, encroachments, obſtructions, or annoyances, 

« made, committed, or permitted, in, upon, or to the preju- 

« dice of them, or any of them, contrary to the directions of 

« this act, they ſhall give, or cauſe to be given, to any perſon vide Salk. 357. 
« or perſons, doing, committing, or permitting the ſame, per- Where it was 
« ſonal notice, or notice in writing, to be left at his, her, or py 5 
« their uſual place or places of abode, ſpecifying the particu- par. 12. that the 


lars wherein ſuch nuiſances, defaults, obſtructions, or an- Juſtices ought to 
fix the particular 


. , Or days, and not 
« annoyances ſhall not be removes, and the ditches, drains, generally ap- 


« gutters, and water courſes aforeſaid effectually made, ſcour- — 

« ed, cleanſed, and opened, and ſuch trunks, tunnels, plats, day and ſuch a 

« and bridges, made and laid, and ſuch hedges properly cut ay. 

« and pruned, within twenty days after ſuch notice of the ſame 

© reſpectively given as aforeſaid, then the ſaid ſurveyors ſhall 

« remove ſuch nuiſances, obſtructions, or annoyances, and 

open, cleanſe, and ſcour ſuch ditches, gutters, and wa:er 

« courſes, and make or amend ſuch trunks, tunnels, plats, or 

« bridges, and cut and prune ſuch hedges, for the benefit and 

improvement of the ſaid highways; and the perſon or per- 

«* ſons ſo neglecting to make or open and cleanſe ſuch ditches, 

«* gutters, or water courſes, or to cut or prune ſuch hedges, 

* ducing the time aforeſaid, after ſuch notice given, ſhall for- 

* feit, for every foot in length, whiel, ſhall be ſo neglected, the 

* ſum of one penny; and the ſaid ſurveyors ſhall be reimbur- 

* ſed what charges and expences they ſhall be at in removing 

* ſuch nuiſances, obſtructions, or annoyances, and making or 

* opening, cleanſing and ſcouring, ſuch ditches, gutters, and 

water courſes, and in making or amending ſuch trunks, 

* tunnels, plats, or bridges, and in cutting and pruning ſuch 

* hedges reſpectively, by the perſon or perſons who ought to 

* have done the ſame, over and above the ſaid forfeiture ; and 

* incaſe ſuch perſon or perſons ſhall, upon demand, refuſe or 

* neglect to pay the ſaid ſurveyor his charges and expences 

* occaſioned thereby reſpectively, and alſo the ſaid forfeiture 

* of one penny per foot, then the ſaid ſurveyor ſhall apply to 

* any juſtice of the peace, and, upon making oath before him | 

2 of notice being given to the defaulter in manner aforeſaid, 

a and of the ſaid work being done by ſuch ſurveyor, and of the 

„ ©*pences attending the ſame, the ſaid ſurveyor ſhall be re- 

\ Paid by ſuch perſon or perſons all ſuch his ſaid charges as 
{hall be allowed to be reaſonable by the ſaid juſtice ; or, in 


de- 


* 
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d default of payment thereof on demand, the fame ſhall be 
<« levied'in ſuch manner as the penalties and fotfeitures here; 
6 jnflited are directed to be levied.” | 


+ Se. 39. And it is further enacted by the faid ſtatute, 
par. 23. That every ſurveyor ſhall give information upon 
<« oath to the ſaid juſtices, or any two or more of them, of all 
ſuch highways, and of all bridges, cauſeways, or pavement, 
upon ſuch highways, as are out of repair, and ought to be 
repaired by any perſon or perfons, bodies politick or corpo- 
rate, by reaſon of any grant, tenure, limitation, or appoint. 
ment, of any charitable gift, or otherwiſe howſoever; and 
the ſaid juſtices ſha]l limit a time for repairing the ſame, of 
which notice ſhall be given by the ſaid ſurveyor to the occu- 
pier or occupiers of the lands or tenements liable to the bur. 
then of ſuch repairs, or to ſuch other perſon or perſons, bo. 
dies politick or corporate, as are chargeable with the ſame; 
and if ſuch repairs ſhall not be effectually made within the 
time ſo limited, the faid juſtices ſhall, and are hereby requi. 
red to preſent ſuch highways, bridges, cauſeways, or pave. 
ments, ſo out of repair, together with the perſon or perſons, 
bodies politick or corporate, liable to repair the ſame, at 
the next general quarter ſeſſions of the peace for the limit 
wherein ſuch highway ſhall lie; and the juſtices at ſuch 
quarter ſeſſions may, if they ſee juſt cauſe, direct the pro- 

ſecution to be carried on at the general expence of ſuch li- 
mit, and to be paid out of the general rates within the 
ſame.” | | 


And it is further enacted by the ſaid ſtatute, par. 25. That 
<« the faid juſtices, at any ſpecial ſeſſions to be held by virtue 
c of this act, may, by writing under their hands and ſeals, or- 
e der and appoint thoſe highways (not being turnpike road), 
« which in their opinion do moſt want repair within their ju- 
& xiſdiction, to be firſt amended, and at what time; and in what 
« manner, the ſame ſhall be amended ; according to which or- 
« ger, if ſuch there. be, all and fingular the reſpective ſurveyors 
& of the ſaid highways are hereby required to proceed within 
<< their reſpective liberties,” | | 


+ And, for the better convenience of travellers where ſevcril 
highways meet, it is further enacted in par, 26.“ That the 
“ ſaid juſtices, at ſome ſpecial ſeſſions to be held for the pu. 
i poſes of this act, ſhall. iſſue their precept to the ſurveyor of 
© the highways for any pariſh, townſhip, or place, where ſe- 
d veral highways meet, and there is no proper or ſufficient di- 
te rection poſt, or ſtone, already fixed or erected, requiring him 


« forthwith to cauſe to be erected or fixed, in the moſt _ 
„ nien 


« 
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« nient place where ſuch ways meet, a ſtone or poſt, with in- 
« {criptions thereon, in large legible, letters, painted on each 
« fide thereof, containing the name or names of the next mar- 
« ket town or towns, or other conſiderable place or places, 


« to which the ſaid highways reſpectively lead; and alſo at the 


« ſeveral approaches or entrances to ſuch parts of any high- 
« ways as are ſubject to deep or dangerous floods, graduzted 
« ftones or poſts, denoting the depth of water in the deepeſt 
« part of the ſame, and likewiſe ſuch direction poſts, or ſtones, 
« 35 the ſaid juſtices ſhall judge to be neceſlary, for the guiding 
« of travellers in the beſt and ſafeſt tract through the ſaid floods 
« or waters; and the ſaid ſurveyor ſhall be reimburſed the ex- 
« pences of providing and erecting the ſame reſpeCtively out 
« of the monies which ſhall be received by him or them, pur- 
« ſyant to the directions of this act; and in caſe any ſurveyor 
« ſhall, by the ſpace of three months after ſuch precept to him 
directed and delivered, neglect or refuſe to cauſe ſuch ſtones 
« or poſts to be fixed, as aforeſaid, every ſuch offender ſhall 
« forfeit the ſum of twenty ſhillings.” 


+ Se. 40. And, for the better repairing, and keeping in repair, Materials where 
the ſaid highways, and providing of materials for that purpoſe, it aud — _ 
is enated, by par. 27. That it ſhall and may be lawful to and gat | 


taken. 


« for every ſurveyor, to be appointed as aforeſaid, to take and 
* carry away, or Cauſe to be taken and carried away, ſo much 
* of the rubbiſh or refuſe tones of any quarry or quarries, ly- 
ing and being within the pariſh, townſhip, or place, where 
© heſball be ſurveyor, (except ſuch as ſhall have been got by 
* the ſurveyor of any turnpike road), without the licence of 


* the owner or owners of ſuch quarries, as they ſhall judge ne- 


* cellary for the amendment of the ſaid highways, but not to 
* dig or get ſtone in ſuch quarry without leave of the owner 
* thereof ; and alſo that it ſhall and may be lawful for every 
* ſuch ſurveyor, for the uſe aforeſaid, in any waſte land or com- 
* mon ground, river or brook, within the pariſh, townſhip, or 
* place, for which he ſhall be ſurveyor, or within any other pa- 
* riſh, townſhip, or place, wherein gravel, ſand, chalk, ſtone, oc 
* other materials, are reſpectively likely to be found, (in caſe ſuf- 
* ficient cannot be conveniently had within the patiſh, town- 
* ſhip, or place, where the ſame are to be employed, and ſuffi- 
* cient ſhall be left for the uſe of the roads in ſuch other pa- 
© rilh, townſhip, or place), to ſearch for, dig, get, and carry 
* away the ſame, ſo that the ſaid ſurveyor doth not thereby di - 
k vert or interrupt the courſe of ſuch river or brook, or pre- 
: Judice or damage any building, highway, or ford, nor dig or 


bet the ſame out of any river or brook within the diſtance of 


one hundred feet above or below any bridge, nor within 
the like diſtance of any dam or wear; and likewiſe to gather 


tones lying upon any lands or grounds within the pariſh, 


„ townſhip, 
3 


397 
* 
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„ townſhip, or place, where ſuch highway ſhall be, for ſuch 
* ſervice and purpoſe, and to take and carry away ſo much of 
« the ſaid materials as by the diſcretion of the ſaid ſurveyor 
& ſhall be thought neceſſary to be employed in the amendment 
Without ma- of the ſaid highways, without making any ſatisfaction for the 
w_- latisfac- « ſaid materials; but ſatisfaction ſhall be made for all damages 
« done to the lands or grounds of any perſon or perſons, b 
carrying away the ſame, in the manner herein after direq. 
ed, for getting and carrying materials in incloſed lands or 
Put fatisfa&ion © grounds; but no ſuch ftones ſhall be gathered without the 
to be made for « conſent of the occupier of ſuch lands or grounds, or a licence 


— gp5 omg from a juſtice of peace for that purpoſe, after having ſum. 
away. cc moned ſuch occupier te come before him, and heard his rea- 
* ſons, if he ſhall appear and give any, for refuſing his con- 


66 ſent.“ : 


Not to extend to + Provided, by par. 28. That nothing in this act contain- 
1 — 4 ed, relative to the gathering or getting of ſtones, ſhall ex- 
called Beach. tend to any quantity of land, (being private property,) cover- 

« ed with ſtones throwa up by the ſea, commonly called 


« beach.” | 


I fufficient ma- Þ Sect. 41. And it is further enacted by the ſaid ſtatute, par. 29, 

terials cannot be © "That every ſuch ſurveyor, for the uſe aforeſaid, may ſearch 
— 9 cc for, dig, and get ſand, gravel, chalk, ſtone, or other mate- 
ſurveyor may © rials, if ſufficient cannot conveniently be had within ſuch 
take thee from „ wafte lands, common grounds, rivers, or brooks, in and 

ſed lands & through any of the ſeveral or. incloſed lands or grounds of 
grounds, „ any perſon or perſons whomſoever, within the pariſh, town- 
&« ſhip, or place, where the ſame ſhall be wonted, or by li- 

* cence from two juſtices of the peace, at a ſpecial ſeſſions, 

« within any other pariſh, townſhip, or place, _—_— or |y- 

ing near to the highway for which ſuch materials ſhall be te- 

« quired, if it ſhall appear to ſuch juſtices that ſufficient mate- 

e rials cannot be conveniently had in the pariſh, townſhip, or 

« place, where ſuch highways lie, or in the waſte lands or 

e common grounds, rivers or brooks, of ſuch adjacent pariſh, 

ce townſhip, or place, and that a ſufficient quantity of mate- 

« rials will be left for the uſe of the pariſh, townſhip, or place, 

« where the ſame ſhall be, (ſuch lands or grounds not being 

« a garden, yard, avenue to a houſe, lawn, park, paddock, ot 

& incloſed plantation), and to take and carry away ſo much of 

e the ſaid materials as by the diſcretion of the ſaid ſurveyor 

P « ſhall be thought neceſſary to be employed in the amendment 
Makciog fatif. © of the ſaid highways ; the faid ſurveyor making ſuch ſatisfac- 
faction to the “ tion for the damage to be done to ſuch lands or grounds by 
— &« the getting and carrying away the ſame, as ſhall be gre 


e upon between him and the owner, occupier, or other perſon | 


« intereſted in ſuch lands or ground reſpectively, in the pre- 
2 | ; 18 ſence, 
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« ſence, and with the approbation of two or more ſubſtantial 

« inhabitants of ſuch pariſh, townſhip, or place; and in 

« caſe they cannot agree, then ſuch ſatisfaction and re- Ia what manner 
« compence ſhall be ſettled and aſcertained by order of one or {at*iQion is w 
« more juſtice or juſtices of the peace of the limit where ſuch g 

« land or ground ſhall lie: and in ſuch places, where, from 

« the want of other materials, burnt clay may be ſubſtituted in cy _ be got 
« the place thereof, it ſhall and may be lawful for the ſurveyor terial for 

« to dig clay in ſuch places as he is hereby authoriſed to dig repairing the 

« chalk or gravel, and to dry the ſame upon the lands adjoin- Þighways- A 
ing, and to burn the ſame upon any waſte lands or common 

grounds, and to carry ſuch clay in ſuch manner as other ma- 

« terials are allowed to be carried by this act, upon making 

« ſuch ſatisfaction for the damages within the ſeveral incloſed 

lands or grounds where ſuch clay ſhall be placed or carried, 

« 2s herein directed with regard to other materials: provided, 

« that when the owner of any ſuch incloſed lands ſhall have 

« occaſion for any ſuch materials lying within the ſame for the 

« repair of any highway, or other roads or ways upon his 

« eſtate, or which he ſhall be under obligation to repair, and | _l 
« ſhall give notice to ſuch ſurveyor that he apprehends there 
« will not be ſufficient for thoſe purpoſes, and alſo for the uſe 
« of the publick highways; then, and in every ſuch caſe, the l 
« ſurveyor ſhall not be permitted to dig or take ſuch materials 1 
« without the conſent of ſuch owner, or an order. of two juſ- 

« tices of the peace, after having ſummoned and heard the ſaid | 
owner or OctTupier, or his ſteward or agent; which juſtices | 
« are hereby authoriſed to enquire into the nature and circum- 

« ſtances of the cafe, and to permit or reſtrain ſuch power, in 


« ſuch manner, and under ſuch directions, as to them ſhall . 
« ſeem juſt.” (17) | 


(17) In an order for this purpoſe, it is not neceſſary that the name of the ſurveyor ſhould be 
mentioned, nor that any certain number of days notice ſhould appear to have been given to the 
occupier of the lands, Which notice, it is ſefficient to ſtate, was left at his place of alede. And 
wtice to the occupier, and not to the owner, is enough. But is it neceſſary expreſsly to alledge, 
tnat maerials, Cc. were not to be found; and alſo, what materials cannot be found in the 
wales, and what may be found in the private ſoil; for they cannot dig and try for it in the 
private foil; nor can they dig all over the eſtate for all maerials, and the ſatisfaction ought to be 
awarded to the owner or occupier, or both, according to the caſe. 1 Burr. 382. . 


+ Set. 42. Alſo, it is enacted, par. 31.“ That if any ſur- If pits or holes , 
* veyor, or perſon employed by him, ſhall, by reaſon of the dang _ 
a ſearching for, digging, or getting any gravel, ſand, ſtunes, ch. ſurveyor | 

©14k, Clay, or other materials for repairing any highways, mou 3 
ge, or cauſe to be made, any pit or hole in any ſuch lands = 233 
bdounds, rivers or brooks, as aforeſaid, wherein ſuch ma- 


Als ſhall be found, ſuch ſurveyor, perſon or perfons, ſhall 


«OT mIRC TT 


Q_- 


with caule the ſame to be ſufficiently fenced off, and 
W wi wnce ſupported and repaired, during ſuch time as the 
- een 29.0 tail continue open, and ſhall, within three 


( days 
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4 days after ſuch pit or hole ſhall be opened or made, where 
“ no gravel, ſtones, or materials, ſhall be found, cauſe the 
„ ſame to be forthwith filled up, levelled, and covered with 
4c the turf or clod which was dug out of the ſame ; and where 
any ſuch materials ſhall be found, within fourteen days af. 
* ter having dug up ſufficient materials in ſuch pit or hole, 
« cauſe the ſame to be filled up, ſloped down, or fenced off, 
and ſo continued; and every ſurveyor ſhall, within twenty 
« days after he ſhall be appointed to that office, cauſe all the 
„ ſaid pits and holes which ſhall then be open, and not likely 
to be further uſeful, to be filled up or ſloped down, in man- 
ner aforeſaid ; and if they are likely to be further uſeful, he 
| <© ſhall ſecure the ſame by poſts and rails, or other fences, to 
Or forfeit 106. prevent accidents to perſons or cattle : and in caſe ſuch ſur- 
for every ne- «© yeyor, perſon or perſons, ſhall neglect to fill up, ſlope down, 
*. or fence off, ſuch pit or hole, in manner and within the time 
| <« aforeſaid, he or they ſhall forfeit the ſum of ten ſhillings 
And for every for every ſuch default: and in caſe ſuch ſurveyor, perſon or 
neglect after no- c perſons, ſhall neglect to fence off ſuch pit or hole, or to ſlope 
N % down the ſame, as herein before directed, for the ſpace of 
& fix days after he or they ſhall have received notice for either 
of thoſe purpoſes from any juſtice of the peace, or from 
A ſum not ex- the owner or occupier of ſuch ſeveral ground, river, or 
_cecding 101. brock, or any perſon having right of common within ſuch 
5 than «© common or waſte lands, as aforeſaid, and ſuch negleR and 
* notice ſhall be proved upon oath before one or more of the 
< ſaid juſtices of the peace, ſuch ſurveyor, perſon or perſons, 
„ ſhall forfeit and pay any ſum not exceeding ten pounds, not 
* leſs than forty ſhillings, for every ſuch neglect; to be de- 
<< termined and adjudged by ſuch juſtice or juſtices, and to be 
laid out and applied in the fencing off, filling up, or ſloping 
down, ſuch pit or hole, and toward the repair of the road, 
<« inthe pariſh, townſhip, or place, where the offence (hal 
te be committed, in ſuch manner as the ſaid juſtice or juſtices 
e ſhall direct and appoint ; which forfeiture, in caſe the ſam: 
be not forthwith paid, ſhall be levied as other forfeitures at 
herein after directed to be levied.” 


How materials f Provided by par. 32. ** That no ſtone, gravel, or materials, 

for another pa- c to be dug for the uſe of any other pariſh, townſhip, or place, 

rn ve 7- (e than that wherein the ſame are found, ſhall be removed df 
« carried from the place where they ſhall be ſo dug at an) 
<« other time than between the firſt day of April and the fick 
% day of November, or in the time of hard froſt in the winter 
“ ſeaſon.” 


Pamaging mills, + SF. 43. And it is further enacted, by par. 33. I — 
&c. « any perſon ſhall dig, or cauſe to be dug, —_—— 
« highways, contrary to the direction of this act, Wie — 


05. 56. 


« any bridge, mill, building, dam, highway, fotd, tines, 
« or tin-works, may be damaged or endangered every of= 
« fender th:rein ſhall forfeit, for evety ſuch offence, any ſum 
« not exceeding five pounds, nor leſs than twenty ſhillings, at 
«© the diſcretion of the court or juſtices, before whom com- 
« plaint thereof ſhall be made.“ | 


a feitures, penalties, ſums of money, and compoſitions, to be 
« received and taken by virtue of this act, within the year all money paid 
« for which he is appointed ſurveyor, and ſhall keep one or * 7*cciveds 
„more book or books, in which he ſhall fairly enter a juſt, 

« true, and fait account of all ſuch money as ſhall have come 

® to his hands, or to the hands of the ſaid aſſiſtant, and to 

« whom, and on what occaſion, he ſhall have paid or applied And atfo of att 
a the fame ; and ſhall alſo enter in ſuch book or books a liſt monty remaig- 
«4 or liſts of all ſuch ſums of money as ſhall then remain due "NO 

« and owing from any perſon or perſons, in reſpect of the pay- 

« ments, compoſitions, aſſeſſments, penalties, or forfeitures, 

c to be collected, received, or taken, for and in reſpe& of 

« the ſaid highways, by virtue of this act; and the ſaid ſur- 

4 yeyor ſhall alſo enter an account of all tools, materials, im- Alf of at} 


« bitants, at a veſtry, or other publick meeting, for the repair 

4 of the ſaid highways, at the publick expence of ſuch pa- % 
« riſh, townſhip, or place 4 and ſhall produce ſuch books, and And fhall pre- 
« the aſſeſſments made within that year unto the inhabitants —— = 
* to which they belong, at a veſtry or other publick meeting gry meeting. 
„to be held for that purpoſe, within fifteen days before the 

t {aid ſpecial ſefſions ſo to be held in the week next after Mi- 

* chacimas quarter ſeſſions, as aforeſaid, to the intent that the 

* ſad accounts, aſſeſſments, and liſts, may be inſpected by 

* the inhabitants; and every ſuch ſurveyoi fh 

books and aſſeſſments ſhall have been produced at ſuch meet- * a Juſtice 
ing, take the ſame to ſuch juſtice of the peace for the limit —— 2 
* wherein ſuch pariſh, townſhip, or place, doth lie, and on 

* ſuch day, and at ſuck hour, as ſhall be agreed upon at ſuch 

meeting, ſome day after the ſaid meeting of the inhabitants, 

* and before ſuch laſt-mentioned ſpecial ſeſſions, and then and 

there verify ſuch account, or any part thereof, upon oath, 2 be 
if required; and ſuch Juſtice may allow ſuch account, if he ed and — 
finds it juſt, or poſtpone it until ſuch ſpecial ſeſſions, if he or diſellowed, & 
* finds cauſe for ſo doing, in which caſe it may be ſettled and 2 + 


allowed at ſuch ſpecial ſeſſions (18) after the paris objected (13) The gene. 


ral quarte: ſeſ- 


Paying over the 
Therefore, Warte an order: for this purpoſe was made at the general 


even by the content of the ſpecial {con it was quaſhed for conſent cannot give 
ion to a court that bas only an appellate juriſalct.on. 4 Burr. 746, 
D d 


ts 


„„ hm th. Ah ad Prat 


ton have no original juriſdietion reſpecting the paſſing the ſurveyor's account, and 
darces to the ſuceeſſur. 
outer ſeſſion, 


led Juriſgi 


re HIGHWAYS, 107 


+ 8:2. 44. Alſo it is enacted by the ſaid ſtatute, par. 48. The furveyor's 


« That the ſurveyor ſhall collect the ſeveral aſſeſſments, for- e bh 


the accounts of 


« ylements, and other things provided, by order of the inha- materials, 


all, after the ſaid And afterwards 


— 2, 
# Yeo HOW” YL 
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Books, mote- 
rials, tools, &c. 
to be delivered 
to the ſucceeds 
ing ſurveyor. 
New ſurveyor 
authorifed to 
collect the ar- 
fears, &&. 
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to by ſuch juſtice ſhall have been explained and verified by 
proper evidence, to the ſatisfaction of the juſtices at ſuch 
ſpecial ſeſſions; and in cgſe any articles contained in ſuch 
accounts ſhall not be explained and proved to the ſatisfaction 
of ſuch juſtices, they may diſallow the ſame ; and when- 
ever the ſaid accounts ſhall be ſo ſettled and allowed, or 
“ diſallowed, as aforeſaid, all ſuch books and afſeſſments ſhall 
<< be tranſmitted to the churchwarden or overſeer of the poor 

for ſuch pariſh, towaſhip, or place, reſpeCtively, or, if the 
place be extraparo@lal, then to ſome principal inhabitant 
thereof, to be kept Mor the uſe of ſuch pariſh, townſhip, or 
« place; and the ſaid ſurveyor ſhall forthwith deliver a du- 
plicate of ſuch book and account, together with all ſums of 
% money as ſhall remain in his hands, and likewiſe all tools, 
materials, implements, and other things, as aforeſaid, to 
the ſucceeding ſurveyor for ſuch pariſh, townſhip, or place, 
in caſe any new ſurveyor ſhall be appointed, or retain the 
ſame in his hands, and account for them in his next ac- 


count, if he ſhall be continued ſurveyor for ſuch pariſh, 


The ſurveyor 
Fable to tortei. 
tires for neglect 
of duty. 


If ſurveyor dies, 
his executors, 
&c. ſhall ac- 
count in the 
tame manner, 
Fes tu be paid 
to the jultices 
clerks, 


townſhip, or place, in the ſucceeding year; and the ſuc- 
ceeding ſurveyor is hereby required to recover, collect, and 
„ receive, all ſuch ſums of money which ſhall be due and ow- 
ing as aforeſaid, by all ſuch ways and means, as fully and 
effectually, to all intents and purpoſes, as the preceding (ur- 
veyor could, might, or ought to have recovered, collected, 
or received the ſame: and in caſe ſuch ſufveyor ſhall ne- 
& plect to provide ſuch book or books, or to enter ſuch te- 
* ſpective accounts and liſts therein, or to deliver the (aid 
ce book or books, and ſuch duplicate thereof, and ſuch aſſeſ- 
„ men's, tools, materials, implements, and other things, in 
“ manner aforeſaid, he ſhall, for every ſuch offence, toric! 
& not exceeding five pounds, nor leſs than forty ſhillings; and 
„in caſe he ſhall make delault in the paying or accounting 
& for the money ſo remaining in his hands, within the time, 
« and according to the directions aforeſaid, he ſhall forſeit 
« double the value of the money which ſhall be adjudged b 
ce the ſaid juſtices to be in his hands; and in caſe any {uct 
« ſurveyor ſhall die before ſuch reſpective accounts and lifs 
„ ſhall be made out, or fuch monies, books, aſſeſſments, 
<« tools, materials, and implements, ſhall be ſo delivered and 
ie paid, the executors or adminiſtrators of ſuch ſurveyor par 
© make out, pay, and deliver the ſame, in like manner, af 

e under the like penalty, as ſuch ſurveyor is hereby require 


„„ and made ſubject and liable to; and every furveyo! ſha 


% and if any perſon or perſons ſhall receive any gteate 


<& pay to the juſtices clerks, for the appointment and charge, 
&« the ſum of one ſhilling ; for the bond ſixpence; and for ” 
« account ſo to be examined and taken, and for the oath ſo 


& to be adminiſtered, the ſum of one ſhilling, and no n_— 
r [Þ! 


«6 of 


& of fee for the buſineſs aforeſaid than herein before mention» 
« ed, he ſhall forfeit the ſum of ten pounds for every offence.” 


+ $2, 45. And it Is alſo enacted, by par. 50.“ That How materials 
« where a ſufficient quantity of ſtone, gravel, chalk, or _ 4 
« other materials, cannot be provided and carried by the la- ” 
« hourets and teams required by this act to perform ſtatute 
« duty, the ſurveyor ſhall contract for the getting and carry= 
« ing thereof, (in the preſence of the ſaid aſſiſtant, if any ſuch 
« ſhall be appointed), at a meeting to be held for that purpoſe, 

« of which ten days notice in writing ſhall be given, by fixing 
« the ſame upon the door of the church or chapel of the pa- 
« riſh, townſhip, ar place, or if there be no church or cha- 
« rel, at the moſt publick place there; which notice ſhall 
« ſpecify the work to be done, and the time and place for 
« letting thereof; and if any ſurveyor ſhall have any part, 
« ſhare, or intereſt, directly or indirectly, in any ſuch con» 
« tract, or in any other contract or bargain for work or mate - 
« rials to be made, done, or provided, upon, for, or on ac- 
count of any of the highways, roads, bridges, or other works 
« whatſoever, under his care or management, or ſhall, upon 
&« his own account, directly or indirectly, let to hire any 
« team, or ſell or diſpoſe of any timber, ſtone, or other ma- 
® terials, to be uſed or employed in making or repairing ſuch 
„ roads, bridges, or other works, as aforeſaid, (unleſs a li- 
„ cence, in writing, for the ſale of any ſuch materials, or to 
® let to hire any ſuch team, be firſt obtained from ſome juſ- 
« tice of the peace within that limit), he ſhall forfeit, for eve- 
ty ſuch offence, the ſum of ten pounds, and be for ever after 


© incapable of being employed as a ſurveyor with a ſalary, 
under the authority of this act,” 


t 46. And it is further enacted, by par. 51. That if any Penalty upon 
* ſurveyor of the highways, after his acceptance of the ſaid th ſurveyors 
* office, ſhall neglect his duty in any thing required of him b 
* thisaQt, for which no particular penalty is impoſed, he ſhall 
* forfeit, for every ſuch offence, any ſum not exceeding five 
pounds, nor leſs than ten ſhillings, at the diſcretion of the 
* juſtice or juſtices having juriſdiction therein.” * 


„ | And alſo, by par. 54. * That the juſtices of the peace of Jules of cities 
all cities, corporations, boroughs, and other places, are ” 2 ant in s 
* hereby required to put in execution every part of this act 5 
* within their reſpective juriſdictions,” | 
0 | . Where the ſut · 
t Se. 4. And it is recited, by par. 44. of the ſaid ſtatute, „d feed 


15 N money due to the 
t whereas, by ſeveral acts of parliament concerning wrnpike sade, 
Da... turnpike he ſnall pay is 

P to che ticaſutet. 


044 


a (19) Vide che 
end of this chap» 
ter. 


How the fame 
mall be applied. 


Kitch. 34, 35. 


2 R. Abr. 137, 
465. 


2 R. Abr. 137. 


1 U. 7. 5. 


Kitch. 34, 35 
2 H. 7. 5. 
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turnpike roads (19), a certain part of the duty called ſtatute 
duty is or may be directed to be performed wn ſuch roads 
and it may happen in ſome places, that the ſeveral perſons 
liable thereto may have compounded for the ſame. It is there. 
fore further enacted, ** That in all ſuch caſes, the ſurveyor of 
« highways, where ſuch compoſition ſhall have been made 
& ſhall pay to the treaſurer or ſurveyor of ſuch turnpike ads 
& a certain part of the compoſition money ſo received, to be 
„ proportioned according to the number of days duty which 
« ſuch perſon or perſons was or were liable to peiſorm on 


„ ſuch turnpike road; which money ſhall be laid out and ex. 


& pended on ſuch part of the ſaid turnpike road as lies within 
© the pariſh, rownſhip, or place, from which it was received, 
« and not elſewhere, and if ſuch ſurveyor of the highways 
«© ſhall refuſe or neglect to pay to the treaſurer or ſutveyor of 
cc ſuch turnpike road ſuch part of the ſaid compoſition money 
« fo received by him, within twenty days after-he ſhall have 
« received the ſame, upon demand made by ſuch treaſurer or 
&« ſurveyor, the ſame ſhall and may be levied on the goods and 
« chattels of ſuch ſurveyor, in ſuch manner as penalties and 
& forfeitures are by this act authoriſed to be levied.” 


As to the ſixth general Head of this Chapter, viz. What 
ſhall be ſaid to be a nuſance to the highway, 1 ſhall conſider: 
What ſhall be ſaid to be ſuch a nuſance at common law, 
and what by ſtatute. | 


Se. 48. As to the firſt point, there is no doubt but that 
all injuries whatſoever to any highway, as by digging a ditch, 
or making a hedge overthwart it, or laying logs of timber in 
it, or by doing any other act, which will render it Jeſs com- 
modious to the king's people, are publick nuſances at com- 
mon law. 


Seti. 49. Alfo it ſeemeth to be clear, That it is noexcuſe 
for one who layeth ſuch logs in the highway that he laid them 
only here and there, ſo that the people might have a paſſage 
by windings and turnings through the logs: yet it is ſaid to be 
no nuſance for the inhabitants of a town to unlade billets, &“. 
in the ſtreet before their houſes, by reaſon of the neceſſity af 
the caſe, unleſs they ſuffer them to continue there an unicaſon- 
able time, after they are unloaded. | 


$:4, 50. There is no doubt but that it is a nuſance 1 
common law to erect a new gate in a highway, as hath been 
more fully ſhewn in the precedent chapter. Allo it ſeemeth 
clear, That it is a like nuſance to ſuffer the ditches adjoining lo 
a highway to be foul, by reaſon whereof it is impaired, of 10 
ſuffer the boughs of trees growing near the highway to 0 


-” © SS 0 =” w 


As to the ſeventh general Head of this Chapter, viz. How 


00. 76. To HIGHWAYS. . i. 


over the road, in ſuch a manner as thereby to incommode the 


pallage. ' . ( 
Sed. 51. As to the ſecond point, viz. What ſhall be ſaid 

to be a nuſance to the highway by ſtatute ; not only all the 

above mentioned nuſances, whictrare ſuch at common law, 

are eſteemed alſo nuſances by ſtatute, but there is alſo one par- 

ticular nuſance which is made ſuch by ftatute, and doth not 

ſeem to be taken notice of by common law, and that is the 

drawing of a travelling carriage with more than fix horſes in 

length (a), the permitting whereof hath occaſioned. the car- (a) For the 

ning of ſuch exceſſive loads in ſuch carriage, that the weight gumter now 


thereof hath in many places rendered the roads unpaſſable. — — — 


fta, ſect. 65. 


ſuch nuſances are to be removed and puniſhed, 1 ſhall conſider 
the following particulars: Firſt, In what order hedges and 
ditches, adjoining to the highway, ought to be kept. Se- 
condly, How far all trees and buſhes are to be removed from 
the highway, Thirdly, In what manner all other annoyances 
obſtructing the highway are to be removed, Fourthly, How 
far all perſons are puniſhable for taking away things made uſe 
of for the benefit of the highway. Fifthly, How far they 
may be puniſhed for drawing a carriage with more than five 
horſes in length, 
$:2. 52. As to the firſt particular, viz. In what order —— 7. 8. 
hedges and ditches, adjoining to the highway, ought to be EP 
kept, It is ſaid, TYat he who hath lands next adjoining to 14 
2 highway, is bound of common right to ſcour his ditches ; m 144 
but it is ſaid, that he who hath lands next adjoining to ſuch 
lands, is not bound by the common law fo to do, without 
ſome ſpecial preſcription for that purpoſe ; and perhaps it is the 
better opinion, That he who hath trees next adjoining to the 
highway, and hanging over it to the annoyance of the people, 
à bound by the common law to lop the ſame: and it ſeems 
clear, That any perſon may juſtify the lopping ſuch trees, ſo 
far as to avoid the nuſance. 


t Se. 53. However it is enacted by 13 Geo. 3. c. 78. Trees hi 
par. 7, * That the poſleflors of the land next adjoining to we re 
* every highway ſhall cut, prune, and plaſh their hedges, and what wanner 
* alſo cut down or prune and lop the trees growing in or near be I 
« ſuch hedges or other fences, (except thole trees planted for . 

* ornament or ſhelter, as hereaſter mentioned) (5) in ſuch man- (5) Vid: isf 
* ner that the highways ſhall not be prejudiced by the ſhade beck. 38. 
* thereof reſpectively, and that the ſun and wind may not be 
* excluded from ſuch highway to the damage thereof, within 
* ten days after notice given by the ſurveyor for that purpoſe, 
ot the ſurveyor ſhall make complaint thereof to (ome juſtice 

Dd 3 mw 


+ QOeccuplers to 


On deſault, the 
ſuryoyor may 
prune, &c, at 
the coſt of the “ 
detaulter. cc 


make drains and ©* 
ditches, &c. 6 
6c 

44 

ce 

«6 

cc 

6c 

66 

6c 

40 


Where the old 
ditches, xc. 2 
are nottufficient, 66 
new ones are to 0 
be made. 
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of the limit, who ſhall ſummon the poſſeſſor of the MM 


lands to ſome ſpecial ſeſſions, to anſwer to the ſaid com. 
plaintz and if it ſhall appear to the juſtices, that ſuch poſ. 
ſeſſor had not complied with the requiſites of this ad, the 
ſaid juſtices, upon hearing the ſurveyor and thepoſſeſſor of 
ſuch land, or his agent, (or in default of his appearance, 
upon having due proof of the ſervice of ſuch ſummons), 


and conſidering the circumſtances of the caſe, may order 


ſuch hedges to be cut, plaſhed, and pruned, and ſuch trees 
to be cut down, or pruned in ſuch manner, as may beſt 
anſwer the purpoſes aforeſaid ; and if the poſſeſſor of ſuch 
lands ſhall not obey ſuch order within ten days after dus 
notice thereof, he ſhall forfeit two ſhillings for ey 

twenty-four feet in length of ſuch hedge which ſhall be fo 
neglected to be cut and plaſhed, and two ſhillings for every 
tree which ſhall be ſo neglected to be cut down or pruned, 
and lopped.“ : 


+ Cect. 54. And it is further enacted, © That the ſurveyor, 
in caſe of ſuch default, ſhall cut, prune, and plaſh ſuch 
hedges, and cut down or prune and lop ſuch trees, in the 
manner directed by ſuch order; and ſuch poſleſſor {hall be 
charged with, and- pay, over and above the faid penalties, 
the charges and expences of doing the ſame ; or, in defaul: 
thereof, ſuch charges and expences ſhall be levied, together 
with the ſaid forfeitures, upon his or her goods and chattels, 
by warrant from a juſtice of peace, in ſuch manner as is 
authoriſed for forfeitures incurred by virtue of this act.“ 


+ $e4, 55. And it is further enacted, par. 8. That 


ditches, drains, or watercourſes, of a ſufficient depth ang 
breadth, for the keeping all highways dry, and conveying 
the water from the ſame, ſhall be made, ſcoured, cltanlcc, 
and kept open, and ſufficient trunks, tunnels, plats, or 
bridges, ſhall be made and laid where any cartways, hoe, 
ways, or footways, lead out of the ſaid highways into 

lands or grounds adjoining thereto, by the occupier of ſuch 
lands or grounds; and every perſon who ſhall occupy any 
lands or grounds adjoining to, or lying near ſuch high 
through which the water hath uſed to paſs from the ſad 
highway, ſhall open, cleanſe, and ſcour, the ditches, Wi 
tercourſes, or drains, far ſuch water to pals without ob» 
ſtruction ; and that every perſon making default, after ten 
days notice by the ſurveyor, ſhall forfeit ten ſhillings.” 


+ Sei. 56. And it is further enacted, by par. 14. « That 
where the ditches, gutters, or watercouiſes, ſhall not be 
ſufficient to carry off the water which ſhall lie upon and 
annoy the highways, the ſurveyors, by the order of any! ” 
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« of the ſaid juſtices, ſhall make new ditches and drains in and * 


« through the lands and grounds adjoining or lying near to 
« ſuch highways, or in and through any other lands or 
« grounds, if it ſhall be neceſlary, for the more eaſy and ef- 
« fectually carrying off ſuch water from the ſaid highways, 
« and alſo to keep fuch ditches, gutters, or watercourſes, 
« ſcoured, cleanſed, and opened; and the ſurveyors, and 
« their workmen, are authoriſed to go upon the lands, for the 
« purpoſes aforeſaid.” 


+ 8.3. 57 


* 


407 


And it is further enacted, That the ſurveyors Surveyors to 


& ſhall make proper trunks, tunnels, plats, bridges, or arches, wake trunks, 


« gyer ſuch ditches, gutters, or watercourſes, for the conve- 
« nient uſe and enjoyment of the lands or grounds through 
« which the ſame ſhall be made, and keep the ſame in repair, 
« and make ſatisfaction to the owner or occupier of ſuch 
lands which are not waſte or common, for the damages 
« ſuſtained thereby; to be ſettled and paid in ſuch manner as 
& the damages for getting materials in ſeveral or incloſed 
« lands or grounds are hereafter directed to be ſettled and 
4 paid.“ 


Sell. 58. As to the ſecond particular, viz. How far all 
trees and buſhes are to be removed from the highway, it ap- 


Cs 


pears from the above mentioned (] ſtatute of Wincheſter, (a) Vide ſupra, 


Chapter 5. That no ſmall tree or buſh, whereby a man may Sect. 26, 


« Jurk to do hurt, ought to be ſuffered to ſtand within two 
* hundred foot of either ſide of a highway leading from one 
« market-town to another.” | i 


ect. 59. And it is farther enacted, by 13 Geo. 3. No tree, buſh, 


c. 7. par. 6. That no tree, buſh, or ſhrub,ſhall be per- 
*« mitted to ſtand or grow in any highways withinthe di- 


for ornament or ſhelter to the houſe, building or court yard 


Hof the owner thereof); or hereafter to be planted within the. 


«* diſtance aforeſaid 5 but the ſame ſhall be reſpectively 
cut down, grubbed up, and carried away by the owner or 
* occupier of the land or foil, where the ſame doth or ſhall 
« ſtand or grow, within ten days after notice to him, or his 
* ſteward or agent, given by the ſaid ſurveyors, or any of 
them, on pain of ten ſhillings,” 


or ſhrub, to 
grow within 15 
i feet of the cem- 
« ſtance of fifteen feet from the centre thereof (except tre, àc. 


Sell. 60. But it is alſo provided by the aid. ſtatute, Thaw af ion 
Par. 13, © That no perſon ſhall be compelled, nor any ſur- ting heag. and 
* veyor permitted to cut or prune any hedge, than between felliaguecs, e. 
* the Jaſt day of December and the laſt day of March; and 
* that nothing in this act contained ſhall oblige any perſon to 
fell any timber ——_— hedges, at any time whatſoever, 

d 4 


except 


x Jones 222+ 


Vide 4A fige 3. 
17 Ed, 3.9. b. 
2 Rol. Abr. 
137. B. 4. 

142, R. L. 
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& except where the highways ſhall be ordered to be enlarged 
5 or to cut down or grub up any oak trees growing within 
% ſuch highway, or in ſuch hedges, except in the months of 
« April, May, or June, or any aſh, elm, or other trees, in 
any other months thanin the months of December, Jas 
“ nuary, February, or March, 


$7. 61. As to the third particular, viz. In what manner 
all other annoyances obſtructing the highway are to be re. 
moved ; it ſeems clear, That by the common Jaw any one 
may abate a nuſance to a highway, and to remove the ma- 
terials, but not convert them to his own uſe, as hath more 
fully been ſhewn in the precedent Chapter. Alſo it ſeemeth, 
That an heir may be indicted for continuing an incroachment, 
or other nuſance to a highway, begun by his anceſtor, be- 


cauſe ſuch a continuance thereof amounts in the judgment of 


Penalty for nu- 
ſances obſtruct - 
ing highways, 


Tf not removed 
after notice, how 
to be diſpoſed of, 


jaw to a new nuſance, | 


+ Se, 62. But the common law, not having been thought 


to have provided ſufficiently againſt miſchiefs of that kind, it 


is enacted by the above mentioned ſtatute of 13 Geo, 3. e. 78, 
Par, 9. That if any perſon ſhall lay, in any highway, any 
ee ſtone, timber, ſtraw, dung, or other matter, or in making, 
„% ſcouring, or cleanſing, the ditches or watercourſes, ſhall 
„ permit the ſoil or earth dug out of ſuch ditches, drains, or 
© watercourſes, to remain in ſuch highway, in ſuch manner 


« as to obſtruct or prejudice the ſame, for the ſpace of five 


„ days after notice thereof by the ſurveyor, he ſhall forfeit 
6 ten ſhillings,” 


+ And it is further enacted, par. 10. That if any ſtone 
or timber, or any hay, ſtraw, ſtubble, or other matter, 
for the making of manure, or on any other pretence what- 
& ſoever, not tolerated by this act, ſhall be laid in any high 
« way, within the diſtance of fifteen feet from the centre 
te thereof, and ſhall not, within five days after notice by the 


R a 


% ſurveyor, or ſome perſon aggrieved thereby, be removed, 


Obftrudions to 
highways by 
carriages, & c. 


t the owner or poſſeſſor of the lands adjacent, or any other 
« perſon whomſoever, by order from — juſtice, may tc · 
„ move the ſaid ſtone, timber, hay, ſtraw, dung, or other 
„ matter, and have, take, and diſpoſe of the ſame, to his 
& and their own ule.” 


+ And. by, par. 11, for preventing obſtructions in the aid 
highways, “ That if any perſon ſhall wilfully ſet, place, of 
leave, any waggon, Cart, or other carriage, or any p!ovg 
« or inſtrument of huſbandry, in any of the ſaid highwa)% 
<« (except during the reaſonable time of loading or unloading, 


« and ſtanding as near the ſide of ſuch highway as poſſible A 


\ 
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« interrupt or hinder the free paſſage of any other carriage, 
« or of his majeſty's ſubjects, every perſon fo offending ſhall 
6 forfeit ten ſhillings.” 


4 $2. 63. And it is further recited by the above-mentioned 
ſtatute of 13 Geo. 3. c. 78. par. 64. That whereas incan- 
veniences have ariſen from making hedges or other fences, 
and from ploughing or breaking up the ſoil of lands ar 
rounds near the middle or centre of highways: for remedy 
thereof,” ir is therefore enacted, That if any perſon ſhall penalty of tn. 
« incroach, by making any hedge, ditch, or other fence, on croaching upan 
« any highway, not being turnpike road, within the diſtance Mekwayse 
« of fifteen feet fram the middle or centre thereof, or ſhall 
« plough, ha row, or break up the ſoil of any land or 
„ ground, or in ploughing or harrowing the adjacent lands 
« ſhall turn his plough in or upon any land or ground 
e within the diſtance of fifteen feet from the middle or centre 
« of any highway, where the breadth of ſuch highway is 
« formed and marked, or deſcribed with — and does 
« not exceed in breadth thirty feet, he ſhall forfeit for 
& ſhillings to ſuch perſon — ſhall make information pf A 
the ſame; and the ſurveyor may cauſe ſuch hedge, ditch, by ſurveyors 
« or fence to be taken down, or filled up, at the expence of 
« the perſon to whom the ſame ſhall belong: and any juſtice 
« of the limit, upon proof to him upon oath, may levy as 
« well the expences of taking down ſuch hedges, as the 


&« ſeveral penalties hereby impoſed, by diſtreſs and ſale of the 
« offender's goods and chattels.“ 


+ And by par, 63. of the ſaid ſtatute for preventing obſtrue- ,,, - do 
tions, which frequently happen by ſtopping of carriages on or ſuffered 8 | 
near publick bridges, it is further enacted, „That if any bridges where 
* perſon collecting any tolls payable for pafſing aver an oa iarkr5 
publick bridge with carriages or cattle of any kind ſhall 

* keep any victualling-houſe, alehouſe, or other place of 

* publick entertainment, or ſhall ſell, or permit to be ſold 

therein, any wine, beer, ale, cyder, ſpirituous liquors, or 

other ſtrong liquors, by retail, he, being convicted by one 

'* witneſs, or his own confeſſion, before any juſtice of the 


* x 


= * kJ * — * bs. tia * 


limit, ſhall forfeit five pounds.“ 
Sed. 64. As to the fourth particular, viz. How far all 
perſons are puniſhable for taking away things made uſe of 
" — _ = "ems it is recited by the above-men- Penalty for da 
tioned ſtatute of 13 Geo. 3. c. 78. par. 5 3. That whereas mint banks. 
r in ſome places it bath * c = reign, pol 


en and may be found neceſlary to cauleways, poits, 
h ſecure horſe cauſeways and foot cauſeways, by pots, blocks, locke, tc. 4e. 
or great ſtones, fixed in the ground, or by banks of earth 
cat up, or otherwiſe, from being broken up and ſpoiled 


2 wains, tarts, or carriages; and as ſeveral 
di 


poled perſons do or may wilfully or wantonly pull 
up, 


* my 


(20) The fame 
proviſions are 
made in reſpect 
to tutnpike roads 
by 13 Geo, 3. 
E. 84. y 


* 


Limitations of 

the number of 
horſes tor carri- 
ages with diffe- 

rent wheels, 


The 6 Anne 
C. 29s 
9 Anne c. 18. 
1 Geo. 1. c. 11. 
e . e. 72. 
ecited in the 
former edition 
repealed by the 


7 Geo. 3. c. 42+ 


„ no waggon having the ſole or bottom of the fellies of leli 


4 Burr. 2258, 
Stevens v, Duſ- 


ſey.· 


* ſelf, forfeit not exceeding five pounds, nor leſs than ten 
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up, cut down, and remove or damage the ſaid 

and great ſtones, ſo fixed, or to be fixed, as ks 
drive carriages upon ſuch banks and cauſeways, or againſt 
the ſides thereof, and alſo dig or caſt down the ſaid banks 
which are the ſecurities and defence of the ſaid cauſeways, 
whereby the cauſeways or banks are often ruined and de. 
ſtroyed; and ſuch evil-diſpoſed perſons do or may break 
damage, or throw down the ſtones, bricks, or wood, fixed 
upon the parapets or battlements of bridges, and do or may 
pull down, deſtroy, obliterate, or deface, any mile ſtone 
or poſt, graduated or direction poſt or ſtone, erected or to 
be erected upon any highway:” It is enacted, «© That every 
« perſon guilty of any ſuch offence, ſhall, upon complaint to 
« any juſtice where the ſame ſhall be proved to be done, by 
the oath of one witneſs, or upon view of the juſtice him- 


« ſhillings; and in default of payment, ſhall be committed 
„ to the houſe of correction of ſuch limit, to be whipped, 
e and kept to hard labour not exceeding one calendar month, 
“% nor leſs than ſeven days. (20) 


Se. 65. As to the fifth particular, viz. How far perſons 
may be puniſhed for drawing a carriage with more than hve 
horſes in length, it is enacted, by 13 Geo. 3. c. 78. par. 50. 
„That no waggon, having the ſole or bottom of the fellies 
of the wheels of the breadth of nine inches, ſhall go or be 
“ drawn with more than eight horſes; and that no cart, 
„having the ſole or bottom of the fellies of the breadth of 
« nine inches, ſhall be drawn with more than five horſes ; 
« and that no waggon, having the ſole or bottom of the 
&« fellies of the breadth of ſix inches, and rolling on each fide 
« a ſurface of nine inches, ſhall go or be drawn with more 
e than ſeven horſes; and that no ſuch waggon rolling a ſur- 
« face of fix inches only, ſhall go or be drawn with more 
& than ſix horſes; and that no cart, having the ſole or bot- 
4 tom of the fellies of the wheels of the breadth of ſix inches, 
de ſhall go or be drawn with more than four horſes ; and that 


&« breadth- than ſix inches, ſhall go or be drawn with more 
« than five horſes; and that no cart having the ſole or bot- 
% tom of the fellies of leſs breadth than fix inches, ſhall go 
« or be drawn with more than three horſes upon high- 
« ways, not being turnpike roads, under pain, that the 0w- 
« ner of ſuch waggon or cart reſpectively ſhall forfeit hve. 
« pounds, and the driver not being the owner, ten ſhillings, 
c for every horſe or beaſt which ſhall be ſo drawing above the 
« number hereby ſo reſpectively limited, to the ſole uſe and 
6 benefit of the informer ;—But carriages moving upon _ 


Ch. 76. To HIGHWAYS, 4 
« or rollers, of the breadth of ſixteen inches on each fide (a) Vide appen- 


« thereof, with flat ſurfaces, are hereby allowed to be drawn 27 


« with any number of horſes, or other cattle,” (a) — 4 
But it is ided, by par. 59, of the ſaid ſtatute, * That — tolls, 
6 - pot a ſhall be —— before a juſtice by in- — 
« formation, for any forfeiture incurred by the owner or dri- horſes how to be 
« yer of any carriage, having a greater number of horſes carried cn. 
4e therein than are allowed by this act, unleſs within three 
« days after the offence committed; and that no action ſhall 
« be commenced for any ſuch offence, unleſs within one 
« calendar month z and that neither ſuch information or 
6 adien, unleſs notice ſhall be given by the-informer to the 
« driver of every ſuch carriage, on the_day upon which the 
« offence ſhall be committed, of an intention to complain of 
& ſuch offence ; and if it ſhall appear to the juſtice, that the 
« offender lives ſo remote as to make it inconvement to 
u ſummon him to appear, the juſtice may leave the informer 
« to his remedy by action at law.“ 


1 And it is further provided, by par. 58, © That the general 
« quarter ſeſſions, to be held in the week after Michachnas, Judless at 


, . a= a ſeflions m 
« may licenſe an increaſe of horſes in carriages up any ſteep jicence — 


„ hill, or on any road not turnpike, over and above the ditional numbes 
number herein- before limited, if, upon- inquiry into the of horſes. 

e ſtate and condition of ſuch roads, they ſhall find any addi- 

tional number of horſes neceſſary; and, from time to time, 

* at any Michaelmas quarter ſeſſions, to revoke, alter, or vary 

the ſame, as they ſhall think fit.“ "2 


t And it is further provided, by par. 59. That if it ſhall juntces may fop 
appear upon the oaths of credible witneſſes, to the ſatiſ- proceedings for 
« faction of any juſtice, or of court of juſtice authoriſed to as ig. 
* enforce the execution of this act, that any carriage could acl bord. g 
not, by reaſon of deep ſnow or ice, be drawn by the num 

ber of horſes or beaſts allowed; ſuch juſtice, or court 

* reſpeQtively, are hereby required to ſtop all proceedings 

© for the recovery of any penalty incurred by drawing with vide Stevens 

® 2 greater number than are hereby allowed; provided that and Dufiy, 4 
* the regulations concerning the number of horſes, and Burr. 2260. 

* wheels of carriages, ſhall not be deemed or conſtrued to 


© extend to carriages, employed only in carrying any one C tes excepe 


4 l l ted out of this 
ſtone, block of marble, cable rope, or piece of metal, or act. 


f piece of timber, or to ſuch ammunition or artillery as ſhall 
de for his majeſty's ſervice; and that two oxe 


n or horned 
8 . * for all the purpoſes of this act, be conſidered as dad 
ne horſe.“ 


* 


+ And by ar. 60. 


enaRed, 66 for the better diſcovery of offenders, it is The owner's 
2 


hat the owner of every waggon, wain, cart, dme Kc. to 


be painted on 
* coach, ail carriages, 


Fd 
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& coach, poſt-chaiſe, or other carriage let to hire, ſha cauſe 


« 
(( 


to be painted, upon ſome conſpicuous part of his waggon, 
wain, or cart, and upon the pannels of the doors of all 


4 fuch coaches, poſt- chaiſes, or other carriages, before the 


«c 
Cc 
6 
«c 


8 2 


ſame ſhall be uſed upon any publick highway, his, chriſtian 
and ſurname, and the place of his abode, in large legible 


letters, and continue the ſame thereupon ſo long as ſuch 


waggon, cart, coach, poſt-chaiſe, or other carriage, ſhall 
be uſed upon any ſuch highway; and the owner of every 
common ſtage waggon or cart, employed in travelling ſtages 
from town to town, ſhall, aver and above his or ber chriſtian 
and ſurname, paint, or cauſe to be painted, on the part, 
and in the manner aforeſaid, the following words, © cou. 
MON STAGE WAGGON or CART, as the cafe may be, 
upon pain of forfeiting a ſum not exceeding five pounds, 
nor Jeſs than twenty ſhillings.” 


8.8. 66. And it is further recited by the faid ſtatute of 


Drivers of earri- 13 Geo, 3. c. 78. par. 61. That whereas many bad acci. 


ages puniſhable 


for miſbehaviour dents happen, and great miſchiefs are frequently done 
* negligence, upon the ſtreets and highways, by the negligence or wil. 
n o pre- ful miſbehaviour of perſons driving carriages thereon;” it 


vent accidents. 
| 10 18 
60 
( 
ec 
c 
<c 
40 
cc 
c 
40 
Cc 
c 
40 
ts 
c 
cc 
4 
40 


therefore further enacted, That if the driver of any cart, 
car, dray, or waggon, ſhall ride upon any ſuch carriage 
in any ſtreet or highway, not having ſome other perſon 

on foot, or on horſeback, to guide the ſame, (ſuch car- 
riages as are conducted by ſome perſon holding the reins 
of the horſe or horſes drawing the fame excepted); or if 
the driver of any carriage whatſoever on any part of any 
ſtreet or highway ſhall, by negligence, or wilful miſbeha- 
viour, cauſe any hurt or damage to any perſon or carriage 
paſſing or being upon ſuch ſtreet or highway, or ſhall quit 
the highway, and go on the other ſide the hedge or fence 
incloſing the ſame ; or wilfully be at ſuch diſtance from 
fuch carriage, whilſt it ſhall be paſſing upon ſuch high- 
way, that he cannot have the direction and government of 
the horſes or cattle drawing the ſame ; or ſhall, by negli 
gence or wilful miſbehaviour, prevent, hinder, or interrupt 
the free paſſage of any other carriage, or of his majeſt's 
ſubjects, on the ſaid highways; or if the driver of any empty 
or unloaded waggon, cart, or other carriage, ſhall refuſe or 
neglect to turn aſide and make way for any coach, chariot, 
chaiſe, loaded waggon, cart, or other loaded carriage ; 0 


if any perſon ſhall drive, or act as the driver, of any ſue 


coach, poſt-chaiſe, or other carriage let for hire, or Ws" 
gon, wain, or cart, not having the owner's name as before 
required, painted thereon, or ſhall refuſe to diſcover the 
true Chriſtian and ſurname of the owner of ſuch reſpeQive 
carriages; being convicted by his own confeſſion, the "eo : 


« a juſtice, or the oath of one witneſs, before any juſtice of 
« the limit, ſhall forfeit not exceeding ten ſhillings, in caſe 
« ſuch driver ſhall not be the owner of ſuch carriage; and in 
« caſe the offender be owner, then not exceeding twenty 
« ſhillings : and in either caſe, ſhall, in default of payment, 
« he committed to the houſe of correction, not exceeding one 
« month, unleſs the ſame ſhall be ſooner paid; and every 
« ſuch driver may, with or without any watrant, be appte- 
« hended by any perſon who ſhall ſee ſuch offence commit. 
« ted, and ſhall be immediately conveyed to a peace officer, 
jn order to be conveyed before ſome juſtice ; and if any 
« ſuch driver ſhall refuſe to diſcover his name, the juſtice be- 
« fore whom he ſhall be taken, or to whom any ſuch com- 


« plaint ſhall be made, may commit him to the houſe of - 


« correction not exceeding three months, or proceed againſt 


« him for the penalty aforeſaid, by a deſcription of his per- 


« ſont and the offence, and expreſſing in ſuch proceedings 
« that he refuſed to diſcover his name,” 


Sed. 67. As to the eighth general Head of this Chapter, 
viz. In what manner thoſe, who are charged with any offence 
relating to the highway, are to be proceeded againſt; It is 
enacted by the above-mentioned ſtatute of 13 Geo. 3. c. 78. 
par. 70.“ That the forms of proceedings in the ſchedule 
« ſhall be uſed, upon all occaſions, with ſuch additions of 
variations only as may be neceſſary to adapt them to the 
particular exigencies of the caſe; and that no objection 
« ſhall be made, or advantage taken, for want of form in 
any ſuch proceedings.“ W 


+ Ses. 68. And it is further enacted, by par. 71. * That 
* the juſtices ſhall, at every ſpecial ſeſſions to be held in the 
* week next after the Michaelmat general quarter ſeſſions, 
© ſhall procure and deliver a printed abſtract of the moſt 
material parts of this act to every ſurveyor to be then ap- 
pointed, as the charge hereby direfted to be given; who 
© ſhall ſeverally pay ſixpence for the ſame,” 5 


+ Se, 69. And it is further enacted by the ſame ſtatute, 
par. 73.“ That all penalties and forfeitures, and all coſts 
Wand charges, (the manner of levying and recovering of 
* which is not hereby otherwiſe particularly directed), ſhall 
* be levied by diſtreſs and ſale of the goods and chattels of 
: the offender, by warrant under the hand and ſeal of ſome 
, Juſtice for the limit where ſuch offence ſhall! happen,” or 
: ſuch order for payment of ſuch coſts or charges ſhall be 
0 made, rendering the overplus to the party after deducting 
K the charges of making the ſame; which warrant ſuch jul- 

us: is hereby impowered to grant, upon conviction by 

% confelhong 


The forms of 
proceeding. . 


Printed abftrats 
to be given to 
the ſurveyors. 


Forfeitures, ; 
coſts and charges 
may be levied by 
diſtrels, &. 
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&« confeſſion, or the oath of one witneſs, or upon order made 
«© as aforeſaid ; and when ſo levied, ſhall be paid, the one 
« half to the informer, and the other half to the ſu 
« where ſuch offence ſhall happen; to be applied townrgs 
« the repairs, unleſs otherwiſe directed by this act; but in 
« caſe the ſurveyor ſhall be the informer, then the whole 
« ſhall be employed towards the repair of ſuch highway: 
And in caſe ſuch diſtreſs eannot be found, and ſuch penal. 
« ties or coſts and charges, ſhall not be forthwith paid, ſuch 
« juſtice is hereby authoriſed, by warrant under his hand or 
« ſeal, to commit ſuch offender to the common gaol of 
tc houſe of correction of the limit where the offence ſhall be 
committed, or ſuch order as aforefaid ſhall be made, for 
« any time not exceeding three months, unleſs the faid pe- 
ic nalty, cofts, and charges, ſhall be ſooner paid; and if ſuch 
nos to proceed Offender ſhall live out of the juriſdiction of the juſtice, any 
when the often- © juſtice of the limit wherein ſuch perſon ſhall inhabit, upon 
der mac" « requeſt to him for that purpoſe made, and upon a true 
diction, copy of the conviction, and order for the payment of 
« ſuch coſts and charges, produced and proved by a eredi- 
ce ble witneſs upon oath, may, by warrant under his hand and 
<« ſeal, cauſe the penalty mentioned in ſueh conviction, and 
<« the coſts and charges mentioned in ſuch order, or ſo much 
« thereof as ſhall not have been paid, to be levied, by diſtreſs 
« and ſale of the goods and chattels of ſuch offender ; and if 
« no ſufficient diſtreſs can be had, commit ſuch offender 
« to the common goal, or houſe of correction of ſuch limit, 
« for the time, and in manner aforeſaid,” 


In what manner 
to be applied. 


T Provided by par. 74. That no warrant of diſtreſs, unſeſt 

2 9 „ otherwiſe directed by this act, ſhall be iſſued for levying 
ifloed, EO 9 any penalty, coſts or charges, until ſix days after the ofs 
« fender ſhall have been convicted, and an order made and 

« ſerved upon him or her for payment thereof,” 


+ $:8. 70. And it is further enacted, par, 77. That 
ConviAtions how ce no conviction ſhall be made unleſs upon confeſſion, or the 


CS &« oath of one witneſs, or the view of a juſtice in the caſes 


10 Modern 150. 4 before - mentioned; and that any inhabitant ſhall be deemed 
« competent witneſs,” 


+ Sed. 71. And it is farther enacted by the ſaid ſtatute, 

(21) Vide Ke- 13 Geo. 3. c. 78. ſ. 24 That every juſtice of aſus, 

lynge 34- « — of the counties palatine of Cheſter, Lancaſter, 20 
cc 


328 —aj urham, and of the great ſeſſions in Wales, ſha] have 


Sell. Caf, #79, „ authority by this ſtatute, upon his or their own view, 4 


* « every juſtice of the peace, either upon his own view, (21 
Strange 1209. c 1 h hi b ſurveyor 
Barn. K. B. 111, or upon information upon oath to him given by any 


445. « of the highways, to make preſentment, at their . 
Black. 467. « aſſizes or great ſeſſions, or in the open general wow r 
2 5 ſions, 


c. %6„. r HEGHWAYS. 


« ſions, of ſuch reſpective limit, of any highway, eauſe way, 
« or bridge, not well and ſufficiently repaired and amended, or 
« of any other default or offence committed and done contrary 

« to the proviſion and intent of this ſtatute ; and that all de- 
« fects in the repair thereof ſhall be preſented in ſuch juriſdic- 
« tion where the ſame do lie, and not elſewhere; and that 
« no ſuch preſentment, nor any indictment for any ſuch de- 
« fault or offence, ſhall be removed by certiorari, or other- 
« wiſe, out of ſuch juriſdiction, till ſuch indictment or pre- 
« ſentment be traverſed, and judgment thereupon given, (22) 

« except where the duty or obligation of repairing the ſaid 
« highways, cauſeways, or bridges, may come in queſtion; Juſtices of afſiee 
« and that every ſuch preſentment made by any ſuch juſtice of and of the peaceg 
« affize, counties palatine, great ſeſſions, or of the peace, ers — —— 
« upon his own view, or upon ſuch information having been ont ef icpals. 
given to ſuch juſtice of the peace, upon the oath of ſuch 

« ſurveyor of the highways, as aforeſaid, ſhall be as good, 

« and of the ſame force, ſtrength, and effect, in the law, as 
« if the ſame had been preſented and found by the oaths of 
« twelve men; and that for every ſuch default or offence ſo 
« preſented, as aforeſaid, the juſtices of aſſize, counties pa- 
« [atine, and great ſeſſions, at their reſpective courts, and 
« the juſtices of the peace, at their general quarter ſeſſions, 
« ſhall have authority to aſſeſs ſuch fines as to them ſhall be er) 1 ly 
thought meet: ſaving to every perſon and perſons that ſhall fettied that the 
* be affected by any ſuch preſentment, his, her, or their Jawful Juitices are com- 
« traverſe to the ſame preſentment (23), as well with reſpect BRIT —_— 
« to the fact of non- repair as to the duty or obligation of re- ceive a general 
« pairing the ſaid highways, as they might have had upon _ to 2 
* any indictment of the ſame, preſented and found by a grand 4 
jury; and the juſtices of the peace, at their general quar- out of repair, 

© ter ſeſſions, or the major part of them, may, if they ſee ary, a juſ- 
« juſt cauſe, direct the proſecutions upon ſuch preſentments un vie. 

* as ſhall be made at the quarter ſeſſions, as aforeſaid, to be Burr. 1532. 

* carried on at the general expence of ſuch limit, and to be +Modern 38. 


| 1 Show, 270. 
* paid out of the general rates within the ſame. 1 Black. 468. 


= 


(22) This clauſe is copied from a ſimilar clauſe in 22 Car. 2, c. 12. f. 4. and upon the authority of 
the King v. Farewell. 2 Strange 1209, which was an application for a cc-ti2rari to remove an inftid- 
ment upon that highway aft, it was reſolved Trin. 14 Geo, 3. that a certiorar?*pro rege lies upon 
1j Geo, 3. c. 78. f. 24. before traverſe of the indictment and judgment thereupopy : tor the King 
ches not traverſe, and therefore the words till ſuch inuicment be traverſed,” ſſew very plainly 
that this clauſe was not intended to take awav the writ of ce#tiorarrat the inftance of the Crown 
ul although a private perſon is the real proſecutor, yet in = caſe: that circumſtance makes no 
tlnftion ; tor it was calculated merely to prevent Jelay on the puit of defendants. Rex v. Inha- 
ditants of Bodenlam. Cowper 78. 


9. 72. Tt hath been holden in the expoſition of this Kelle. 34. 
clauſe, That the party againſt whom ſuch a preſent ment ſhall —— 237. 
be made, cannot take any traverſe to the want of repair of , Black. 467. 
ſuch highway; but it is agreed, That he may plead that ſome 


other 
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other perſon ought to repair the ſame, and traverſe his own 
obligation to do it. Neither can I ſee upon what reaſon the 
| former opinion is grounded, that he cannot traverſe the want 
of repair of ſuch highway; for ſince the ſtatute expreſsly 
ſaves to every perſon who ſhall be touched by any ſuch pre. 
ſentment, his lawful traverſe to the ſame, as he might have 
to an indictment of treſpaſs or forcible entry; and ſince it 
ſeems clear, That every defendant to any ſuch indictment may 
traverſe the whole matter alledged againſt him, as hath been 
ſhewn more at large, Chap. 64. Sect. 38. why may he not 
Bec Earth. 216, 5 well have the ſame benefit in the preſent caſe? And 
bez. though the record of a juſtice of peace acting by force of any 
Jus. 8. 64. f. 18. ſtatute, as a judge, be not traverſable; yet it ſeems hard by 
en. 7. ſuch a 3 rule, to make any record not traverſable, which 
t. 33s by the expreſs words of the ſtatute, which authotiſes the 
making of it, is allowed to be traverſable: it is true in- 
deed, That a preſentment in a court-leet is not traverſable, 
unleſs it touch the party's freehold : but I do not fee why ſuch 
a preſentment in purſuance of this {tatute ſhould have the like 
privilege ſince the ſtatute hath no mention of ſuch preſent. 
ments in courts-leet, but gives the like traverſe as is allowed 
by law upon any indictment of treſpaſs, &c. 


Aſfeffments may ÞF — And it is alſo enacted, 13 Geo. 3. c. 78. by pur, 
be levicd by diſ- 68. That if any perſon ſhall refuſe or neglect to pay any 
wer. « aſſeſſment within ten days after demand thereof made, the 
ic ſame ſhall be levied by any perſon authoriſed by warrant un- 
„ ger the hand and ſeal of one juſtice, having juriſdiction 
« therein, by diſtreſs and ſale of the goods and chattels of the 
« perſon ſo refuſing or negleCting, rendering the overplus, the 
« neceſſary charges of making ſuch diſtreſs and ſale being hilt 
* deducted; and in default of ſuch diftreſs, any ſuch juſtice 
% may commit the perſon to the common gaol, until he ſhall 
« have paid the ſum ſo aſſeſſed, and the coſts and charges oc - 
« caſioned by ſuch neglect or refuſal, 


+ And by par. 69. That the ſurveyor ſhall be deemed, 
« in all caſes, a competent witneſs, notwithſtanding his (s- 
« Jary may ariſe in part from the forfeitures and penalics 
« hereby inflicted,” 


+ Se. 74. And it is alſo enacted by par, 75. That 

—— _ © every proſecutor or informer may, at his election, ſue for, 
ceed, * cpr. „and recover any penalty of forty ſhillings or upwards, {the 
feiture above $* manner of recovery thereof not being particularly directed 
* « by this act), either in the manner herein- before directed, 
1c or by action at law, in any of his Majeſty's courts of te- 

„ cord, by action of debt, in which it ſhall be ſufficient 19 


« declare that the defendant is indebted, as deſcribed in ts 


Eb. 56. ro HIGHWAYS, 
« act, and the - plaintiff, if he recovers, ſhall have double 


n colts. 


,4 48, Provided, par. 75. That there ſhall not be 
1 how 420 one eee N. for the ſame offence; and that ten — gi 
« days notice in writing be given to the party offending pres tice. 
« yious to the commencement of ſuch action; and that the 
« ſame be brought and commenced within one calendar month 
« after the offence for which ſuch action is brought, ſhall 
« have been committed:”? 


+ $7. 76. And it is further enacted par. 79. * That 
« where any diſtreſs is levied, the diſtreſs itſelf ſhall not be 
« deemed unlawful, nor the party making the ſame a treſ- 
« paſſer, on account of any default or want of form in any 
10 even f ago ba. thereto, nor ſhall the party diſt aining 
« be deemed a treſpaſſer ab initio, on account of any irregu- 
te larity which ſhall be afterwards done by the party diſtrain- 
« ing, but the perſon aggrieved by ſuch irregularity, may 
« recover full ſatisfaction for the ſpecial damage in an action 
& on the caſe,” | 


$12 


— 


Special damage 
but diſtreſs not 
unlawful for 
want of forms 


+ Se. 77. And it is further enacted; par. 68. * That (4) A perfor 
« the court before whom any indictment or preſentment (24) 
„ ſhall be tried, may award coſts to the proſecutor, to be 
„ paid by the perſon fo indicted or preſented, if it ſhall appear 
% that the defence was frivolous; or to award coſts to the 
* perſon indicted or preſented, to be paid by the proſecutor; 
« if it ſhall appear that ſuch proſecution was vexatious.“ 


indi Qed for not 
repairing roads 
retiese tenurę, 
ſhall on ſupmit- 
tingz pay coſts to 
the projecutor, 
Rex v. Wing- 
held, 6 Geo. Jo 
1 Black, 602. 
t And it is furthef enacted, par. 66.“ That if the inha« 
* bitants ſhall agree, at a veſtry or publick meeting, to pro- 
* ſecite any perſon by lndictment, or to defend any indict- 
ment or preſentment preferred againſt any pariſh, town - 
* ſhip, or place, the ſurveyor may chatge in his account the 
* reaſonable expences incurred in carrying on or defendin; 
* ſuch reſpective proſecutions, after the ſame ſhall have been 
agreed to by ſuch inhabitants at a veſtry or publick meet- 
* ing, or allowed by a juſtice within the limit where ſuch 
* highway ſhall be; which expences ſhall be paid out of the 


" kaes, forfeitures, compoſitions, payments, and aſſeſſments.“, 


* And it is further enacted, par, 67. „ That in all caſes 
O Where a veſtry or publick meeting of the inhabitants is di- 
l rected by this act, there ſhall be publick notice given of 
: the day, hour, and place, of holding the ſaid meeting, at 
? the church or chapel of ſuch pariſh, townſhip, of place, 
| On the Sunday next preceding ſuch meeting, and alſo hos 
| fice thereof in writing, ſpecifying the purpoſe of ſuch meets 
og, bxed at the ſame time upon the door of ſuch church 
vi, I, E e * oc 
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e three days at leaſt before ſuch meeting.“ 


Forfeiture for 
oppofing the 
execution of the 
act. 


(25) Vide 1 
Black. 603. 


2 Strange 1209. 
2 Strange 944. 
See B. 2. C. 27. 
S. 37, 46, 47. 
Cowper 78. 


Queen v. Bramby 
Mic. 10 Ann. 
Strange 849, 
900, 944, 1209. 
Bar. K. B. 
111, 236, 445» 
Caſ. Temp. 
King &c. 99 · 
Seſſ. Caſes 
263, 329, 


(26) "ad if the proſecutor has enlarged the rule for ſhewing cauſe why the order ſhould 


c the common gaol or houſe of correction of the limit, to 


Or NUSANCES RELATING Bk. 7. 


& or chapel, and the ſame ſhall not be held till three days 
at leaſt after ſuch notice given; and if there be no church 
<< or chapel, the like notice of ſuch meeting ſhall be given 
<< in writing, and put up at the moſt publick place therein, 


+ And it is further enacted, par. 72. That in caſe any 
“ perſon ſhall reſiſt or make forcible oppoſition againſt any 
employed in the due execution of this act, or make any 
„ reſcue of the cattle or other goods diſtrained; or if any 
*« conſtable, headborough, or tithingman, ſhall refuſe or neg- 
< lect to execute or obey any warrant or precept granted by 
% any juſtice, purſuant to the directions of this act; being 
“ convicted by a juſtice, ſhall forfeit not exceeding ten 
« pounds, nor leſs than forty ſhillings; to be paid to the 
© ſurveyor (25) where the offence was committed, to be laid 
« out in the repair of the highways: and in caſe he do not 
« forthwith pay, or ſecure to be paid, the ſaid forfeiture after 
* ſuch conviction, ſuch juſtice may commit ſuch perſon to 


„ remain not exceeding three months, unleſs the ſaid for- 
« feiture ſhall be ſooner paid.“ 


$24, 78. It is enafted by the ſaid ſtatute of 13 Geo. 3. 
c. 78. ſ. 24. That all defects of repairs of cauleys, pave- 
% ments, highways or bridges, ſhall be preſented in the county 
« only where ſuch cauſeys, &e. lie, and not elſewhere ; and 
© that no ſuch preſentment, or indictment ſhall be removed 
ce by certiorari, or otherwiſe, out of the ſaid county, till ſuch 
« indictment or preſentment be traverſed, and judgment there- 
« upon given,” 


Sea. 79. And it is farther enacted by the {aid ſtatute, 
ſection 81. That all matters concerning highways, cauſe]s, 
« pavements, and bridges, mentioned in the ſaid act, ſhall be 
determined in. the county where the ſame do lie, and not 
<« elſewhere; and that no preſentment, indictment or order, 
% made by virtue of the ſaid act, ſhall be removed by certwurari 
«© out of the ſaid county into any other court.“ 


$2. 80. Yet it hath been reſolved,” That if the quarter 
ſeſſions, under pretence of the juriſdiction given them by 
theſe ſtatutes, take upon them to do a thing manifeſtly ex- 
ceeding their authority, as to make an order on ſurveyors 
the highways, to make up their accounts before a ſpecial {el- 
ſions, their proceedings may be removed by certiorart into 
the King's Bench, and there quaſhed; for the quarter-ſeſſions 
have no manner of power given them to intermeddle org, 
nally with ſuch accounts, but only by way of appeal. (26) 


not be 


quaſhed, ke cannot afterwards object to the iſſuing of the certiorari, 2 Burt. 745. 45 
- 4 
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+ $:2. 81. And it is further enated, par 78. * That any 


« juſtice may adminiſter an oath to any perſon for the better Oaths. 
« diſcovery and execution of the ſeveral matters or things 

« herein-before authoriſed or directed to be examined, en- 

« quired into, or performed by ſuch juſtice.” 


+ And it is further enacted, par. 62. © That any two 
« juſtices are hereby impowered, to hold any ſpecial ſeſ- Juices may 
« ſions, beſides that which is herein - before directed, for exe- gan, on nowce, 
« cuting the purpoſes of this act; and to adjourn the ſame 
« from time to time, as they ſhall thiak fit, cauſing notice 
« to be given of the time and place of holding ſuch ſpecial _ 
« ſeflions, and of the adjournments thereof, to the ſeveral 
« juſtices acting and reſiding within ſuch limits, by the high 
« conſtable, or other proper officer within the ſame.” » 
+ Sec. 82. As to the ninth general head of this chapter, 
viz, In what manner perſons proceeded againſt for any of 15 
the above r offences 2 defend themſelves; it is . 
enacted by the ſaid ſtatute, 13 Geo. 3. c. 78. par. 81. That 
4 any —— aggrieved 3 3 * the execution of 3 
« this act, and for which no particular method of relief hath quarter ſeſſions. 
deen appointed, may appeal to the general quarter ſeſſions, 
« ſuch appellant giving notice in writing of ſuch appeal, and 
of the matter thereof, to the perſon againſt whom ſuch 
complaint ſhall be made, within fix days after the cauſe of 
* ſuch complaint aroſe, and within four days after ſuch no- 
© tice, entering into recognizance before ſome juſtice within 
© ſuch limit, with one ſurety, conditioned to try ſuch appeal 
* at, and abide the order of, and pay ſuch coſts as ſhall be 
awarded by the quarter ſeſſion; and every perſon kaving 
received notice of ſuch appeal, ſhall return all proceedings 
© before them to the general quarter ſeſſions, on pain of five 
pounds; and the ſaid ſeſſion, upon due proof of ſuch notice 
* and recognizance, ſhall hear and finally determine ſuch 
„appeal in a ſummary way, and award coſts to the parties 
* appealing or appealed againſt, to be levied as before direc- 
ted; and the determination of ſuch quarter ſeſſion ſhall be 
* final and concluſive, and no proceedings ſhall be quaſhed , _.. F 
* vacated for want of form, or removed by certiarari, or —— — re 
_ wp other writ or proceſs whatſoever, (except as herein- want of form, 
ky fore mentioned), into any court of record at Meſiminſtor, —— — 
4 Provided that no ſuch appeal ſhall be made againſt any | 
4 Conviction for any penalty, unleſs the perſon convicted 
ſhall, at the time of ſuch conviction, if preſent, if not, 
g within ſix days after, give notice of his intention to appeal, 
i d at the ſame time enter into recognizance with ſuffi- 
dent ſureties to pay ſuch . in caſe ſuch conviction 
be affirmed; and upon his giving ſuch ſecurity, the 
Ee 2 „ further 


Limitation of 
actions, and 
mode of plead- 
ing. 


General iſſue. 


Treble coſts. 


Plaintiffs not to 
recover if tender 
of amends is 


made. 


before iſſue joined, may pay into couit ſuch ſum of money 


the commiſſioners of ſewers, &c.“ 


N. B. (27) This 
obſervation was 
applied to the 
for ner flatutes 


uponthis lubject. 


„three calendar months after the fact committed, and not 
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© further proceeding for ſuch penalty ſhall be ſuſpended * 
“e ſuch appeal ſhall be heard and determined.“ 


+ And it is further enacted, by par. 82. That every 
&« action or ſuit ſhall be commenced or , proſecuted within 


e afterwards ; and ſhall be brought within the county where 
“the fact was committed, and the defendant may plead the 
„general iſſue, and give this act, and the ſpecial matter, in 
“ evidence. And if brought after the time limited, or be 
“e laid in any other place than as aforementioned, the ju 
„ ſhall find for the defendant; or if the plaintiff ſhall become 
« nonſuit, or diſcontinue after the defendant ſhall have ap- 
„% peared, or if, upon demurrer, judgment ſhall be given 
„ againſt the plaintiff, the defendant ſhall recover treb] 
6 colls,” | 


+ But it is alſo provided by par. 80.“ That no plaintif 
&« ſhall recover for any irregularity, treſpaſs, or wrongful pro- 
ec ceedings, if tender of ſufficient amends ſhall be made before 
c ſuch action brought; and in caſe no ſuch tender ſhall have 
& been made, the defendant by leave of the court at any time 


« as he ſhall ſee fit. But nothing in this act contained ſhall 
« extend to the city of Briſtol, or to the pariſh of Whitechapel, 
« and Saint John, Wappmg, ror to abridge the powers of 


Se. 83. Alſo it ſeems to be implied in the conſtruction 
of theſe (27) as well as of all other penal ſtatutes, That no one 
ought to be convicted of any offence againſt them, without 
having notice of the accuſation made againſt him, and an 
opportunity of deſending himſelf, And therefore I ſhall take 
it for granted, that generally no one ought to be puniſhed 
for any of the above mentioned offences, without being called 
upon to anſwer for himſelf, and having liberty to traverſe the 
matters alledged againſt him ; it is true indeed, That it is ge- 
nerally holden, hat no traverſe can be taken againſt a pre- 
ſentment by a juſtice of peace of his own knowledge, as to 
the want of repair; yet this opinion ſeems juſtly queſtionadie 
for the reaſons alledged in the ſeventy-ſecond ſection of this 
chapter. | | 


Sec. 84. However it is certain, That in all other«a(c, 
whoever is indicted or preſented in any court, except a court- 
leet, for any offence relating to the highways, may travel 
the whole matter alledged againſt him in ſuch indictment et 
preſam ment. But it ſeemeth to be agreed, That he, whos 
preſented for ſuch an offence in a court-leet, can only Us 
verlc it lo far as it concerns his freehold, as by charging 7 

| 1 


_ —_ STO 
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with being bound to ſuch repairs in reſpect of the tenure of 8 — 7 * 

his lands, &c. for which purpoſe it is certain that he may re- Piach 336, 
move it by a certiorari into the King's Bench, and there tra- 

verſe it. Alſo there is no doubt, but that after conviction, or 

upon a demurrer or confeſſion, any one may take exceptions 

to any ſuch indictment or preſentment in any court for the Anderſon 234. 
want of legal form; but the court in diſcretion will very rarely; 2 N 
ſuffer a man to take ſuch exceptions before ſuch conviction or 2 Keble 715, 
conſeſſion, without a certificate and affidavit that the ways are 728. 


in good repair. 


$22. 85. Therefore, for the better underſtanding in what 
caſes it may be ſafe to demuc to, or confeſs an indictment or 
preſentment of this kind, I ſhall lay down the following rules 


concerning them. 2 


.. 86. Firſt, That it is (4) ſafeſt in every ſuch indict- fm . 
ment to ſhew both the place from which, and alſo the place (3) 2 K:ble 515, 
to which the way ſuppoſed to be out of repair doth lead, yet "m 3 
exceptions for want of ſuch certainty have ſometimes been (6) | ogy 0 
diſallowed ; however it ſeems certain, that there is no neceſſi- Vide 4 Burr, 
ty to ſhew (c) that a highway leads to a market town, becauſe 7399" 


L 83. 
every highway leads from town to town. wha ohjes- 


FO tion of this kind 
is diſallowed. 1 Brownl. 9. (e) Palmer 389. 2 Roll. 412. BRH. 316. 


Sei. 87. Secondly, That it is neceſſary (4) in every ſuch (4) 3 Keble 64. 
indictment expreſsly to ſhew in what place the nuſance com- (13 ge 
plained of was done, for which (e) cauſe an indictment for ſtop- OY 
ping a way at D, leading from D. to C. is not good ; for it is 
impoſſible that a way leading from D. ſhould be in D. and no 
other place is alledged. (28) 


(25) So alſo in a preſentment the highway muſt be alledged to lie in the pariſh, other wife 
e pariſh is not bound to repair. Cowp. 114, Stra. 181. But, in an indictment for a nu 
ſince, it is not necetlary to mention the rermini of a highway. Stra. 44. Alſo if there b 


two vills in a pariſh, it is not neceſſary in an indictment for a nuſance to ſhew in which vil; 
the nuſance lies. Sayer 119. 


$24. 88. Thirdly, That every ſuch indictment ought alſo e. Jac. 324+ 


certainly to ſhew what part of the highway the nuſance did ex- Latch 183. 
tend, as by ſhewing how many foot in length, and how m any 
foot in breadth it contained, or otherwiſe the defendant will 
neither know of the certainty of the charge, againſt which he 
is to make his defence, neither will the court be able from the 
record to judge of the greatneſs of the offence, in order to 2 K. Abr 3? 
alleſs a fine anſwerable thereunto ; and upon this ground it hath word 
been adjudged, That an indictment for ſtopping a certain pait 
the king's way at X. is naught, for the uncertainty thereof, 
Alſo it hath been reſolved, that the place wherein ſuch a nu- 


ſance is alledged, is not ſufficiently aſcertained in ſuch an ir- 


E e 3 dictment, 


422 | Oo NUSANCES xXELATING, &e. Bl. 1. 


2 R. Abr. 81. dictment, by ſhewing that it contained ſo many foot in length, 
and ſo many in breadth, by eſtimation. (29) 


(29) An inditment for a nufance in laying ſoil in a highway is not bad for want of the length 
and breadth of the nuſance being ſet out. Per Lee C. J. Trin. 27. Geo. 2. Sayer 98. Nor for 
= nuſance in digging two grips or ditches in a common footway. Sayer 167, Nor for a ny. 
ſance that a certain highway and bridge are in a ruinous condition. Sayer 301. 


$alkeld 359. Sect. 89. Fourthly, That every ſuch indictment muſt ſhey, 
— 2 That the way wherein a nuſance is alledged, is a way com- 
168, 169. mon to all the king's people; for which cauſe it hath been re. 
() C. Elia. 63. ſolved, That an inditment for a nuſance to (a) horſeway, 
er. without adding that it is a highway, is naught ; and upon the 
1 Yentris 208, ſame ground it ſeemeth alſo, That an indictment for a nu. 
r — ſance to a common footway to the church of D. for (4) all 
85 n Wore. 208. the pariſhioners of D. is not good; yet it (e) ſeems, I hat if 
3 Keble 28. thoſe laſt words, viz. ** For all pariſhioners of D.“ had been 


omitted, ſuch an indictment might be maintained, | 


Sec. go. Fifthly, That it is not ſafe in an indictment againſt 

a common perſon for not repairing a highway, which he ought 

to have done in reſpect of the tenure of certain lands, barely 

2 to ſay that he was bound to repair it ratione tenure terre, 
(4) 07 939 without adding (d) ſue. (30) Alſo it is ſaid, That in an indit- 
e ment againſt a (e) biſhop, &c. for not repairing a highway, in 
a6judged Paſch, reſpect of certain lands, it ought to be ſhewn in what capacity 
5 Geo. 1. the he ought to repair it, becauſe otherwiſe it cannot be known in 


Ki Cor- 8 , , X 
rack: Vide ent, What capacity the proceſs is to be awarded againſt him. 
231, according. : 

2" Keble — Raymond 192. (e) 3 Keble 58. (30) If a man be charged to repair ratione tenure, 
he may throw it upon the pariſh by the general iſſue. Stra. 184. And it kath been held, upon con- 
federa tion that ratione tenure is ſufficiegt without ſu. Strange 187. 


11 Modern 56. Secr. 91. Sixthly, That in every ſuch indictment the fat 
"nyt Ye alledged againſt the defendant muſt be expreſſed in ſuch proper 
terms, that it may clearly appear to the court to have been! 

nuſance ; and for this cauſe it hath been reſolved, T hat a pre- 

ſentment for diverting a highway is not good, becauſe a high- 

way cannot be diverted, but muſt always continue in the ſame 

place where it was, howſoever it be obſtructed, and a new W3/ 

. made in another place. | 


2 Roll, Abr. 79, Sed. 92. Seventhly, That an indictment againſt a man for 
21. ſtopping a highway in his own land is good, without laying 
the offence done vi & armis. Alſo it is ſaid, That ? 
preſentment that a highway in ſuch a place is decayed b) 
defaults of the inhabitants of ſuch a town, is good without 
naming any perſon in certainty, But it hath been adjudge6 
That an indictment againſt particular perſons muſt ſpecially 
charge them every one; for which cauſe it hath been reſolved, 
That an indictment againſt ſeveral for not repairing _ 
ſtreets, that they, & gorum utergue, did not repair hem, is 9% 


good. 
, Sed. 93 
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$:2. 93- Eighthly, That the defendants ought not to plead 2 Sid. 140. 


quod non dabent reparare, without ſhewing who ought. - WS _ — 
: 12 Modern 13. 
$-2. 94. That the defendants ſhall not be diſcharged by $1.4 458. 


ſubmitting to a fine, but a diſtringas ſhall go in infinitum till 6 Modern 163, 
they repair. | 


APPENDIX TRI FOURTEENTH, (8) ,.) Vie wats 
page 244+. 


Or TURNPIKE ROADS. 


HE turnpike roads of England are placed under the ma- ige Scotts Di- 
nagement and direction of certain bodies of truſtees, who ett of the high- 
are uſually named and appointed by the reſpective acts of parlia- way «ndturnpike 
ment which are occaſionally paſſed for the purpoſe of ma- nd acts paſin. 
king, repairing, and ſuſtaining the particular roads therein 

ſpecified, But the powers of theſe ſtatutes being con- 

fned to ſeparate and diſtinct objects, it-was thought expedient 

to paſs ſome general laws which ſhould apply in common to all 

truſtees and turnpike roads in general, throughout the king- 

dom. Theſe laws I ſhall endeavour to comprize under the 

following particulars : 


x. As to truſtees, 
2. As to weighing engines; theweight allowed; and tolls. 
3. As to carriages. 
4. As to exemptions from toll. 
5. As to ſtatute duty and repairs, 
b. As to materials for repairs. 
. As to nuſances. 
As toſubſcribers and mortgagees. 
9. As to officers in general. 
10. As to repairing altered roads. | 
11. How far the powers of the highway act may be adopted. 
12. As to the modes of proceeding. | . 


+ Se. 1. Firſt, As to truſtees, it is recited, that many 
miſchiefs have ariſen from mean perſons acting in that capa- 
city, in the execution of thoſe acts of parliament, as have in- 
cautiouſly omitted to direct that truſtees ſhall be poſſeſſed of 3 Jo 
property to a certain value: it is therefore enacted by the gene- — 66a 
ral turnpike act, x4 Geo. 3. c. 84. (1) ſ. 44. That no truſ- ts of parlia- 

tee ſhall be qualified for that office, unleſs he nnn 


been made fince, 
nd which hall 
bereafier be made for the —_— repairing any particular turnpike roads in tad. 4 


e + 40 own 


Truſtees, how 
to be qualified, 


Gr TURNPIKE ROADS, N 


„ own or his wife's right, be in the actual poſſeſſion Jr 


of the rents and profits of lands, tenements, or heredita- 
F ments of the clear yearly value of 401, or poſſeſſed of or 
, intitled to a perſonal eſtate worth $001, or ſhall be heir ap. 


parent to a landed eſtate of 8ol. a year; and unleſs (pgt 


No publican can 
he a truſteg:: 


What {hall he 


eviacnce of a 


truſtee. 


Their meetings 
regulated, 


„% being ſuch heir apparent) he ſhall take and ſubſcribe the 
6 oath in the act recited, before two or more of the truſtees 
% appointed by ſuch act; and if he ſhall preſume to act 28 2 


e truſtee, without being Pur qualified, he ſhall forfeit 59], 


* to any perſon who ſhall ſue for the ſame, who ſhall re. 
cover, without any other proof or evidence, that ſuch per. 
„ ſon hath acted as truſtee, except ſuch perſon, ſhall prove 
te that he is qualified in the manner above mentioned,” 


Sei. 2. And it is further enacted, par. 46. © That no 
« perſon who ſhall keep any victualling-houſe, ale-houſe, or 
„ other houſe of publick entertainment, or who ſhall ſel] any 
e wine, cyder, beer, ale, ſpiritous, or other ſtrong liquors 
de by retail, ſhall be capable of acting as a truſtee, or of 
© holding any place of truſt or profit under the truſtzes, or 
„of collecting the tolls. But no ſuch perſon ſhall be pre. 
* cluded from farming ſuch tolls, provided he employs a 

perſon to collect them, who ſhall not be under ſuch 

iweppgeitr,“ 


4 
' 


And it is further enacted, par. 64. That in all caſes 

where any action ſhall be brought againſt any truſtee, evi. 
* dence of acting as ſuch, together with the act of parlias 
ment by which he or they were appointed, or the order, or 
&« a copy of the order for the appointment or election, &, 
« ſhall be ſufficient proof his being truſtee,” 


'+ $28. 3. And it is further enacted by the faid ſtatute, par, 
49. amended and explained by 18 Geo. 3. c. 63, © Thit 
& in all caſes, where the truſtees appointed by any act of pars 
&« liament, ſhall not meet on the day appointed for their hilt 
« meeting by any ſuch act; or on any day appointed by 20. 
c journment ; or have not adjourned in the manner directed 
« by any ſuch act; or when the day appointed for the fit 
« meeting of the truſtees has elapſed before the paſſing of any 
$ ſuch act; any five or more of the truſtees appointed to . 
« ecute ſuch act, ſhall and may, in any or either of the caſes 
& aforeſaid, caufe notice under their hands to be affixed on 
„ all the turnpike gates, which ſhall be then erected on be 
e roads for which they are truſtees; or if no turnpike gate 
« ſhall be then erected; ſhall cauſe the like notice to be af;xed 
in ſome confpicuous place, in one of the market town 
ce the roads directed to be repaired, and alſo ſhall publiſh in 


. - 


* 
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« leaſt twenty days before the intended meeting appointing ths 
iu tryſtges to meet at the place where the laſt preceding meet- 
« ing was appointed to be held; or at the place directed fur 
« the firſt meeting of ſuch truſtees, if no preceding meeting 
ﬆ ſhall have been held, and the ſaid truſtees, when met in 
t purſuance of ſuch notice, ſhall and may carry ſuch act or 
acts into execution, in the ſame and as full and ample a 
* manner, as if no ſuch negle& or omiſſion had happened, 
1 or ſuch act had been paſſed previous to the time appointed 
« for the firſt meeting; and ſuch truſtees had met accords» 
U ingly.“ 


+ $:, 4. But it is provided by 13 Geo. . ei . f 50. In tet mann 
* That no meeting of ſuch truſtees ſhall be adjourned for any the meetings 

* longer time than three calendar months, from the day on | = be adjourge 
& which ſuch adjournment ſhall be made; and that no buſi- 

e neſs ſhall be done at any meeting before ten in the forenoon 

« and no adjaurnment ſhall be made to any hour later than 

„ two in the afternoon, on which ſuch meeting ſhall be ap- 

pointed to be held; and that every act agreed upon at ſuch 

„ meeting ſhall be ſigned, at the meeting, by a competent 

„ number of truſtees, or otherwiſe ſuch meeting, adjourn- 

ment, and act reſpectively, ſhall be void.“ 


+6:. 5. And it is further enacted, par. 51. “ That if the 17 they exceed 
* truſtees abuſe or exceed their power, by erecting, or con- their power in 
* tinuing any gate or turnpike, where they have not any — 2 
* power by virtue of any act, the juſtices of the limit where order the — 
* any ſuch gate or turnpike ſhall be erected or continued, in to be removed. 
their general quarter ſeſſions aſſembled, upon complaint of 
* ſuch abuſe or exceſs of power in ſuch truſtees, fhall in a 
* ſummary way hear and determine the ſame, and thereupon 
* to order the ſheriff of the county, who is hereby authoriſed 


and required to execute ſuch order to remove the ſame,” 


Seck. 6. And it is further enacted, par. 84. That where ey «aminiter 
amy oath is required to be taken by this act, the juſtices of any oaths. 
© limit, or the truſtees of any turnpike road, as the caſe may _ W. 
be, according to their ſeveral juriſdictions, are empowered Ante, p. — 


do adminiſter the ſame,” 


. 7. And whereas there are no powers given to the rufe my 
rulers to let or farm out the tolls ariſing upon turnpike roads, farm out the 
and in many caſes where the particular acts have given ſuch volle. 
power, they are not executed in the moſt beneficial manner 
ang ſuch roads; it is therefore enacted, par. 31. That any 
' ſryen truſtees, at a publick meeting, may let to farm the 
* tolls of the ſeveral gates erected upon their reſpective turn- 


© pike roads, viz, The truſtees ſhall eauſe notice to be given — ing 
| ar directions 


WW and reftrictions. 


The method by 
which they thall 
farm out the 
tolls, 


Penalty for ta- 
king more or 
leſs toll. 


Truſtees may 
reduce the toils 
at any publick 
meeting. 


*r to the place where the ſaid tolls are to be let, and alſo in 


© ſhall provide a glaſs, with ſo much ſand in it, as will run 


and fo for three times, unleſs ſome other bidding intervenes: 


them up at ſuch ſum as they ſhall chink fit.“ 


« as they ſhall think fit, and afterwards, at a meeting 3 


« ſeveral rates granted by the acts. But if the whole money 


Or TURNPIKE .ROADS, Bk. 1. 
« of the time and place for letting the ſame at leaſt one month 
before the day appointed for that purpoſe, by fixing the 
** ſame upon every toll-gate belonging to ſuch turnpike road 
and alſo upon the market croſs of the market town neareſt 


« ſome publik newſpaper circulated in that part of the coun. 
« try, and ſpecifying in every ſuch notice the ſum which the 
<< ſaid tolls produced in the preceding year, clear of the fa. 
6 ww for collecting the fame; and that they will let ſuch 

tolls by auction to the beſt bidder, on his producing (uf. - 
« ficient fureties for payment of the money monthly, or 
quarterly, as the truſtees ſhall require; and that they wil 
bo put up at the ſum which they were let for or produced in 
«© the preceding year, clear of the ſalary of the colleRor,” 


+828. 8. And it is further enacted, That the truſtees 


from one end of it to the other in one minute; which glaſ, 
& at the time of letting the ſaid tolls, ſhall be ſet upon a table, 
* and immediately after every bidding the glaſs ſhall be turned, 
aud as foon as the ſand is run out, it ſhall be turned again, 


and if no other perſon ſhall bid, until the ſand ſhall have 
run through the glaſs for three times, the laft bidder ſha 
„ be the farmer or renter of the ſaid tolls, and ſhall forthwith 
« enter into a proper agreement for the taking thereof, and 
„ paying the money at the times ſpecified in ſuch notice, or 
as ſhall be agreed upon between him and the ſaid truſtees. 
« And in cafe no bidder ſhall offer, the truſtees may appoint 
« a collector of ſuch tolls, or fix ſome future day for the let. 
„ ting thereof, as they ſhall judge moſt proper, upon giving 
& ſuch notices as 4foreſaid, and ſhall and may in that caſe put 


+ $28. 9. And it is further enacted, “ That if the farmer or 
4 renter of ſuch tolls ſhall take a greater or leſs toll, than is 
« authoriſed and directed by this, or the particular turnpike 
« act, he ſhall, for every offence, forfeit five pounds and 
« every other gate keeper ſhall forfeit 40 8. 


Sed. 10. And it is further enacted, par. 29. © That 
&« truſtees, or any ſeven or more, at a meeting for the pur- 
« poſe, of which one calendar month notice ſhall be given in 
cc writing, to be affixed on the turnpike gates, or circulate 
tc in ſome newſpaper, may leſſen or reduce all or any of 
« tolls on the roads, for which they are truſtees, for ſuch time 


« aforeſaid, may, if they ſhiall ſee occaſion, advance all of 
« any of the tolls ſo leſſened, to any ſum not exceeding 


66 borrowed 
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« horrowed on ſuch tolls is not —— — no ſuch altera- 
« tions ſhall be made, without the conſent of four fifths ot 
« the creditors, for ſuch fums as ſhall remain due on the re- 
4 ſpective tolls.” 


Sea. 11. And it is further enacted, par. 47. That the 
60 — or any five or more, at a publick meeting, may 282 
direct proſecutions by indictment againſt any offender for auſances. 

i« any nuſance done, committed, or continued in or upon any 

« turnpike road under their care reſpectively, at the expence 

« of the revenues belonging to ſuch roads, to be allowed by 

« the truſtees, or any five or more at ſome ſubſequent meet- 

« ing; provided ſuch offender ſhall confeſs, or the truſtees 

« can ſupport the proſecution by one witneſs who ſhall prove 

« the fact.” 


+ S.A. 12. And it is further enacted, par. 54. That any 
« two or more truſtees, upon the death of any toll-gatherer May appoiat a 
« or gate-keeper, may nominate and appoint another, until *9ll-keeyer. 
« the next meeting of the truſtees, who ſhall poſleſs all the 
« powers and privileges of his predeceſſor,” 


+ $28. 13. And it is further enacted, par. 62. That the 1 1 
« truſtees may agree with any perſon liable by tenure, inclo- — 4 
« ſure, or otherwiſe, to repair certain Lighways, which have w repair high- 
« become turnpike roads, for the repair thereof, in ſuch 
„ manner as they ſhall think fit; and may contribute ſo 
% much, on their parts, to the repair thereof, out of the tolls 
« ariſing from ſuch turnpike road: or out of the ſtatute duty 
„ belonging to the ſame, as they ſhall think juſt and reaſon- 


6 able.” : 


+ $2. 14. And it is further enacted, par. 66. © That th 5 

* truſtees of every turnpike road in England, ſhall put up and Sta bang op 
«* afterwards continue upon every toll-gate, within their reſ- — = 
« pective diſtricts, a table of all the tolls payable at every 

* ſuch gate, diſtinguiſhing each toll and the different ſorts 

Hof carriages for which they are to be paid; and alſo a table 

© of the weights allowed for each carriage, with the loading 

„thereof, in ſummer and winter. And the ſaid truſtees 

* ſhall from time to time exerciſe and inſpect every weigh- 

ing engine on their reſpective roads, to ſee that the ſame, 

wich their weight, are in ſuch good order as to weigh the 

* carriages and loading with accuracy.“ 


+ Se. 15. It is alſo enacted, par. 41. „That the truſtees Shall ere&t mile 
* ſhall order the ſurveyor to erect mile ſtones or poſts (2) —_— — 


; (2) The truſtees 
Le no ordered to erect direction poſls with proper inſcriptions thereon, where croſs roads meet, 


or where there are deep or dangerous floods, in the ſame manner and words as ſurveyors of bigh- 
WI), are to do by 13 Geo. 3. . 78. l. 26, zecited page 396. | 
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03 But it hath ** 


been adjudged &©6 
that toll-gates gg 
ſhould not be 
erected in 
the middle of cc 
great towns, ſo "£6 
as to obirut 
the neceſſary in- 
terconrfe,  - «© 
1 Burr. 377. 46 


ce 
Cc 
v6 
6c 
cc 
6c 
« 
=” 
40 


The burthen 
with wh ch car- 66 
Tiages a. e al- 60 
ed to paſs. 


& the nearer pair of the ſaid wheels be not more than ? 
e feet 2 inches, to be meaſured at the ground, and that 
„ the diftance from wheel to whcel of the other P" 


upon the turnpike roads under their care, with proper in. 


Sef. 16. Secondly as to weighing engines; the weight 
allowed, and additional toll. It is further enacted by the 
ſaid ſtatute, par. 1. That all truſtees appointed by any 
act of parliament for any turnpike road in England, 
or any fiye or more of them, at ſome publick meeting, 
if they ſhall think proper, at as many turnpike gates as they 
ſuch a diſtance as they ſhall think expedient, ſhall and may 


weighing of carts, waggons, or carriages, conveying of any 
goods or merchandrze whatever; and wo writing ſigned by 


* every ſuch carriage which ſhall paſs loaded through every 


But it is provided by ſect. 34. 
be erected on the ſide of any turnpike road, unleſs ordered 


or to be erected, acroſs or on the ſide of any turnpike roi, 


+8:4.17. And it is further enacted, by par. 1. © That the 


waggon or wain, having the axletrees thereof of {uw 
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ſcriptions and figures thereon, denoting the names ang 
diſtances of the principal towns and places on each reſ, 
pective road, and from time to time ſhall repair ſuch tones 
and poſts, and keep and continue legible the inſcriptions 
thereon reſpectively.” - p „ 10 


ſhall erect (3) for the receiving toll; or upon any part 
of the road within their reſpective juriſdictions, and at 


cauſe to be erected a erane, machine, or engine, proper for 


them, or any five or more of them, ſhall and may order 


ſuch gate or bar, to be weighed with the loading tnereof,” 
4+ ©* That no toll gate ſhall 


by the truſtees, at a meeting, of which 21 days publick 
notice ſhall have been given in writing affixed upon all the 
toll gates, erected on ſuch roads, and alſo in ſome publick 
news- paper circulated in that part of the country, ſpecify 
ing the place where ſuch ſide gate is propoſed to be eretted, 
and unleſs nine truſtees at leaſt (being a majority of tho 
preſent) ſhall ſign the ſaid order at ſuch meeting; and thy 
no perſon ſhall be liable to pay toll at any toll gate erect, 


or be ſubject to any penalty for any carriage, hoſe or beak, 
which ſhall only craſs ſuch road, and ſhall not pals above 
100 yards thereon, except over ſome bridge erected at a con- 
ſiderable expence by the truſtees of ſuch turnpike road.” 


truſtees ſhall take, over and above the tolls, a certain ſum ſer 
every 112 lb. which every ſuch waggon or cart, toge't! 
with the loading ſhall weigh over and above the followi"; 


weights: To every four-wheel carriage, having fellies of 
16 inches, 8 tons in ſummer, and 7 in winter. Lo et! 


different lengths that the diſtance from wheel to wheel 


6« -c167e\ 


bs 


« thereof be ſuch, that the fore and hind wheels of ſuch wag- 

« gons and wains ſhall roll only one ſingle ſurface or path of 
« 16 inches wide at the leaſt, on each fide of the ſaid waggons 

« or wains, and having the fellies thereof of the breadth of 

« inches from ſide to fide at the bottom or ſole thereof, 6 tons 
« 10 hundred in ſummer, and 6 tons in winter. Toevery wag - 

gon or four-wheeled carriage, having the ſole or bottom of 
« the fellies of the wheels of the breadth of g inches, 6 tons in 
« ſummer, and 5 tons 10 hundred in winter, — To every cart, 
« having the fellies of the ſame dimenſions, 3 tons in ſummet, 
« and 2 tons 15 hundred in winter, — To every waggon, having 
« the ſole or bottom of the fellies of the wheels of the breadth 
4 of 6 inches, 4 tons 5 hundred ick ſummer, and 3 tons 15 hun- 
« gred in winter. And to every ſuch waggon ſo conſtructed 

« 28 to roll and actually rolling a ſurface of 11 inches, by the 

« wheels thereof, 5 tons 10 hundred in ſummer, and 5 tons in 

« winter,To every cart, having fellies of the wheels of the 

« fame dimenſions, 2 tons 12 hundred in ſummer, and 2 tons 

« 7 hundred in winter,—To every waggon, having the ſole or 

« bottom of the fellies of the wheels of leſs breadth than inches, 

3 tons 10 hundred in ſummer, and 3 tons in winter. And 

« io every cart, having the fellies of the wheels of the ſame di- 

« menſions, 1 ton 10 hundred in ſummer, and 1 ton 7 hun- 

« dred in winter. And for the ſeveral purpoſes aforeſaid, it ſhall 

« bedeemed ſummer from the 1 May to 31 October both inclu« 

« ſive, and winter from 1 Nov. to3o April, both incluſive,” 


: + Sed. 18. And by 14 Geo. 2.0. Ii» © All truſtees or any n. itionat 
hve or mote of them are impowered to take and receive «1:9 be paid for 

over and above the tolls already granted, the following ſums extra weights 

of money: For every 1121b. which any waggon, cart, or 

« carriage, together with the loading, ſhall weigh at any 

* weighing engine, over and above the weights allowed as 

above, viz,—For the 1ſt, and 2 ct. 3 d. each. For every 

ct. ſuch over weight above 2 ct. and notexceeding 5 cwt, 

* 6d4.—For every cwt. of ſuch over weight above 5 cwt. and 

not exceeding 10 cwt. 25. 6d. ; for every cwt. of ſuch 

* over weight above 10 cwt. and not exceeding 15 cwt. 53.— 

For every cwt, of ſuch over weight above 15 cwt. 205. 

The money ariſing from ſuch additional tolls to be applied 

* to the roads where they are collected. But the truſtees 

„within 10 miles of London, Weſtminſter, and Southwark, are 

* empowered at their general or quarterly meetings to lower 


the additional tolls hereby directed to be taken as aforeſaid, 
* as to them ſhall ſeem fit.” 


t Se. 19. And it is further enacted by 13 Geo. 3. 


C. 84. | 
9. That any truſtee, creditor, clerk, treaſurer, or ſur Trutlers, dr. 


„„ 
* a : y perſonal 
on ſuſpicion of fraud, may Cauſe any carriage liable to be cauſe YE 


weighed which ſhall have paſſed through any toll-gate where do return to 


the w-ighin 
ſuch engines 6 


©. 
3 
* 
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« fach weighing engine ſhall be erected, and ſhall not hays 
<<. paſſed above 300 yards beyond ſuch toll-gate, to return to 
& ſuch weighing engine, and be then weighed with the load. 
« ing which paſſed through ſuch gate in the preſence of the 
« faid truſtees, creditor, clerk, treaſurer, or ſurveyor, upon 
dc requiring the driver thereof to drive back to ſuch weighing 
« engine, and upon tendering him 15. for ſo doing, which 
< ſhall be returned to the perſon paying the ſame, if the weight 
& ſhall be found exceſſive. | 


+ Sec. 20. And it is further enacted by 13 Geo. 3. e. f,. 
ſ. 2. That every toll- gate keeper, where ſuch engine ſhall be 
<< erected, ſhall weigh all ſuch carriages as he ſhall ſuſpe& to 
& be loaden with greater weights, and receive the additional 
& tolls, upon pain of forfeiting 51.” 


Truſtees ſhall And it is further enacted by par. 4. That the truſtees 
ow places for ce ſhall cauſe the ſurveyors to make convenient places for 
>" turning ſuch carriages where ſuch weighing engine ſhall be 

tc erected, within 300 yards of ſuch toll-gate, on each fide 

« thereof, if the ground will admit of the ſame, And a lift 
The names of « of the names of all the truſtees, creditors, the clerk, trea- 
223 cen) 35+ 6 ſurer, and ſurveyor, ſhall be put up in the houſe where 
in the houſe. © ſuch weighing engine ſhall be placed, to be inſpected by 

« the owner or driver of every ſuch carriage: and if the 
Driver refuſing ©* driver refuſe to return, he ſhall forfeit 40s. and any peace 
ER « officer or other perſon being preſent upon ſuch refuſal, 
. % may drive ſuch carriage back, in order to be weighed as 


« aforeſaid.” 


Carriages ex- + S222. 21. But it is enacted by 14 Geo. 3. c. 82. © That 

empted from be- cc no waggon, cart, or carriage employed in huſbandry, or 

og weighed, 46 carrying only manure or lime for the improvement of land; 
&« as hay, ſtraw, fedder, or corn unthreſhed, (excepting hay 
&« or ſtraw carried for ſale), ſhall be weighed at any weighing 
engine.“ 


+ Se. 22. And it is provided by 13 Geo. 3. c. 84. .. 


Juſtices upon 


| complaint made, © That 28 at general quarter ſeſſions, upon complaint 


Bs ice or two creditors, or two truſtees, that ſuch 
—_ a, ® turnpike road is much damaged by exceſſive weights, 
ted where they (e that no engine hath been erected upon the ſame, may ſun- 
think proper. 4c mon the clerk, ſurveyor, and treaſurer of ſuch turnpike 

&« road, to their next general quarter ſeſſions, to ſhew cauſe 
« why the ſame ſhould not be-ercted at or near ſuch gates, 
4 upon ſuch turnpike roads as ſhall be deſcribed in ſuch ſum- 
« mons; and if at ſuch ſubſequent ſeſſions the ſaid clerk, 
* ſurveyor, and treaſurer, ſome or one of them, ſhall not 
ce appear, or appearing, ſhall not ſhew ſufficient cauſe again 
ts the erecting thereof, the (aid juſtices, at ſuch quarter te 


may order «c by any ju 
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« ay order one or. more weighing engine at ſuch 
« _ of which order ſhall be forthwith delivered to 
6 7 clerk of ſuch road; and the truſtees, at their next meet- 
« ing, after their clerk ſhall have been ſerved with ſuch 
« copy of the order, may contract with proper perſons for 
« the making and erecting the ſame; and the treaſurer ſhall 
« pay the expences thereof, out of the money which ſhall 
« then be, or next come into his hands flom the tolls ariſing 
« upon ſuch turnpike road.“ 


+ Sell. 23. It is alſo provided by ſaid ſtatute, par. 8.“ That pere too er 
« when turnpike roads meet at or near the ſame place, the more — | 
« truſtees reſpectively ſhall fix upon ſome convenient place — — 
to erect a weighing engine upon, which will accommodate „eighing engine 
« all ſuch roads, and proportion the expences thereof, and to accommodate 
« forfeitures at ſuch engine, amongſt all ſuch turnpike Wen. 
roads.“ 5 


+ Ses. 24. And it is further enacted, par. 9. ** That the Tretters not to 


« truſtees or their leſſee ſhall not make compoſition for tolls, _ = * 


« in reſpect of any carriage, or horſes, or beaſts of draught, unleſs wagons, 
« drawing the ſame, unleſs they have the fellies of the wheels den hang the 


; fellies of wheels 
« of the breadth of ſix inches, or more.” of ſix inches 


broad, 

ect. 25. And it is further enacted, par. 10. That if 1— 
« any perſon ſhall unload goods from any carriage, (except unloading goods 
* ſuch carriages as are before excepted), before the ſame ſha]l before coming 
come to any turnpike gate or weighing engine, or ſhall ro Fug 
* load upon ſuch carriage, (except as aforeſaid), after the ſame gine. 
* ſhall have paſſed any ſuch turnpike or weighing engine, any 
* goods, taken from any horſe, or other carriage, belonging 
* to, or hired, or borrowed by the ſame waggoner or carrier, 
* in order to avoid the payment of the additional duties, as 
* aforeſaid; and if any perſon ſhall ſo unload, in order to 
* carry conſiderable quantities of goods through any turnpike 
* gate, in one and the ſame day, and thereby pay leſs toll at 
* ſuch turnpike gate than would have been paid if ſuch goods 
had not been ſo unloaden, on conviRion before one juſtice, 
upon the oath of one witneſs, he ſhall forfeit five pounds. 
And each and every driver, not being the owner, who 
8 ſhall ſo offend, on conviction, as aforeſaid, ſhall be com- 
* mitted to the houſe of correction for one month.“ 


.3 Se. 26. And it is further enacted by par. 11. That Penalty for 
2 if the owner of any carriage, or the driver travelling on ER * 
; any turnpike road, where -any toll gate or weighing engine — N 
* erected, ſhall drive or turn out of the ſame into any other 

roꝛd, in order to avoid being weighed, or paying toll, and 


% ſhall 


? 
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& ſhall afterwards proceed with ſuch carriage into, and on the 
„ ſame turnpike road, every ſuch owner or driver, convicted 
& as aforeſaid, ſhall forfeit, if he be the owner, any ſum no 
« exceeding 5 l. nor Jeſs than 205. ; and if he be the driver 
& and not the owner, not exceeding 505. nor leſs than 3 


* 


10 


(4) N. B. By 
ſect. 67. of this 
act, two oxen or 
neat cattle are to 
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drawn with any (c 
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on 


for every ſuch offence,” 


+ Seti. 27. Thirdly, As to carriages, It is enacted, by 
13 Geo. 3. c. 84. / 13. That no four wheeled carriage, 
having the bottom of the fellies nine inches broad, ſhal 


be drawn on any turnpike road with more than eight horſes, 
(4) Nor any two wheeled carriage, having wheels of the 
breadth aforeſaid, with more than 5 horſes. And the 
horſes ſhall draw in pairs, (except an odd horſe in any 
team, and except where the number of horſes ſhall not ex- 
ceed 4). And alfo, that no four wheeled carriage, (5) ha. 
ving the bottom of the fellies, of the breadth of b Inches, 
ſhall be drawn in any turnpike road with more than 
horſes; and that no two wheeled carriage, having wheel 
of the breadth laſt mentioned, ſhall be drawh with more 
than 4 horſes; and no four wheeled carriage, having {| 
lies leſs than 6 inches, with more than 4 horſes; and ng 
two wheeled carriage, having fellies leſs than 6 inches, 
with more than three horſes; and the owner ſhall forfeit 
51. and the driver, not being the owner, 205. for eyery ol. 
tence, to any perſon who ſhall ſue for the ſame,” 


+ Se. 28. Provided, by par. 14. That all carriage 
moving upon rollers of 16 inches on each fide thereof, with 
flat ſurfaces, may be drawn with any number of horſes, of 
other cattle,” | 


6 81. J. 5. all ſuch carriages ſhall only pay half the tolls directed by this act. 
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laid within thres 
days after the 


* g cc 
ofiencc is com- 
mitted. (t 
cc 
«0 
(0 
6 
6 
cc 
6b 
Penalty for ta- 
king oit horſes, “ 
Wc. c& 


+ Sec. 29. Provided always, by par. 15. © That no pro. 
ſecution thall be commenced before a juſtice by informi- 
tion, for any forfeiture incurred by the owner or driver hi- 
ving a greater number of horſes, unleſs ſuch information be 
laid within three days after the offence committed; ande 
action, unleſs commenced within one calendar month; 2nd 
neither ſuch information or action, unleſs notice be given 97 
the informer to the driver on the day the offence ſhall be 
committed, of an intention to complain of ſuch offence 
and if the offender lives ſo remote as to make it inconie' 
nient to ſummon him, the juſtice may diſmiſs the com, 
plaint, and leave the informer to his remedy by action # 
law.“ | 5 


1 Sea. 30. And it is further enacted, par. 17. Tins 
any perfon ſhall take off any horſe, or other bert 


draught, from any carriage, or ſhall alter the alan 
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« wheels before the ſame ſhall come to any of the turnpikes, 
« with intent to avoid any toll forfeiture or penalty for draw- 
« ing with a greater number of horſes, or peaſts of draught, 
« than is hereby allowed on conviction before one juſtice, 
« upon the oath of one witneſs, ſhall forfeit 51.” 


+ Set, 31. And it is further enacted, par. 18.“ That if — may al- 
« it ſhall appear to the truſtees, or any ſeven of them, at any of ber of horte, . 
« their publick meetings, by the oath of one witneſs, experi- they think fit, 
© enced in levelling, that any part of the riſe of any hill ſhall v2 M's ring 
« he more than 4 inches in a yard, they may allow ſuch may — 
« number of horſes as they ſhall judge neceſſary, not exceed - to be ſpecified in 
« ing 10, for waggons with 9 inch wheels, nor 6, for carts 2 4 
« with q inch wheels, and not exceeding 7, for waggons : 

« with 6 inch wheels, nor 5, for carts with 6 inch wheels; 

« and not exceeding 5, for waggons with wheels of leſs 

« hreadth than 6 inches, nor 4, for carts with wheels of leſs 2 

« hreadth than 6 inches. And in caſe it ſhall appear to the ſaid _ 5 
« truſtees, in manner aforeſaid, that the whole riſe of any hill any court of 
« taken together ſhall be more than 4 inches in a yard upon —_—_ may floz 
« an average, the faid iruſtees, or any ſeven of them, may „ 
« allow ſuch number of horſes as they ſhall think fit to be uſed ties, i it appen:3 
« in ſuch waggons and carts reſpectively, for the gurpoſe only oy 2 eee 
« of drawing the ſame up ſuch hill or hills, as aforeſaid; the 8 s = 
& length and extent of ſuch hill or hills to be ſpecified in ſuch were neceſſ y 
© order of allowance, and the termination at each end thereof 1 P 
to be marked by a poſt or ſtone, to be erected at ſuch reſpec- 14 Geo. z.c.-2. 
« tive boundaries; and the ſaid order of allowance thall be ſ. 59- recited 
« certified by the ſaid truſtees, or their clerk, to the next ge- #4!" 

« neral quarter ſeſſions, of the limit within which ſuch hill or 

« hills ſhall reſpectively be fi:uated : and if the facts ſhall be 

proved upon the oath of one witneſs to the ſatisfaction of 

« the bench, the ſaid order ſhall te confirmed and filed, or 

* otherwiſe vacated and quaſhed: and from and after ſuch 

* confirmation and filing, no perſon ſhall be liable to any pe- 

* nalty or forfeiture for uſing ſuch number of horſes as ſhall 

„de ſo allowed in drawing any waggon or cart up ſuch hill 

or hills reſpectively ; and the ſaid juſtices, at any ſubſequent 

quarter ſeſſions of the peace, may reconſider the ſaid order 


g : allowance, and to diſcharge the ſame, if they think 
$59 


1 Set. 32. And it is further enacted, par. 20. That no 
a carriage, having the bottom of the fellies of leſs breadth than 
* 9 inches, ſhall paſs upon any turnpike road drawn by horſes 
f in pairs, other than, and except ſuzh carriages, having the 
tellies of 6 inches, as ſhall be authoriſed to be drawn in 

any other manner by the order of truſtees, within their di- 


00 8 ay at a publick meeting, conliſting of ſeven t uſtees 
ol, I. 


«6 or 
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in writing upon every toll gate within ſuch diſtrict, and 


n 


Fof the manner 
in which they 
are to be marked 
vide ante, P» 
412, 


Waggons, Ke. 


moving on rol- 
lers, of the 
breadth of 16 
inches on each 
ſide, with flat 
ſarfaces, to paſs 
toll free for one 
year, and then 
after paying one 
half of the toll. 


by 
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© or more, which order the ſaid truſtees may revoke at any 
“ ſubſequent meeting, and afterwards make a new one fixe4 


except carriages drawn by two horſes only.“ ; 


+ Sec. 33. And it is alſo enacted, par. 50. “ That the 
« juſtices of the peace for Wales, at their general quarter ſeſ. 
4 ſions, to be held in the week after Michaelmas, may licenſe 
« an increaſe of the number of horſes to be employed in dray- 
<« ing carriages on turnpike roads within their reſpective juriſ. 
& dictions, over and above the number herein before limited, 
„if the ſtate of the roads make ſuch an increaſe neceſſary, 
which order they may ,revoke, alter or vary at any ſubſe. 
% quent Michaelmas ſeſſion.““ | 


+ Seft. 34. And it is further enacted, par. 21. That in 
ce caſe any perſon ſhall drive any carriage not being marked 
te according to the directions of this act, or drawn by more 
cc than the number of horſes, or beaſts of draught, hereby 
< reſpectively authoriſed, any conſtable, tythingman, ſurveyor, 
« or other perſon, may apprehend and take ſuch perſon before 
e a juſtice where the offence ſhall be; and, on conviction by 
4 confeſſion, or the oath of one witneſs, ſhall forfeit not ex- 
« ceeding#s /. nor lefs than 103.“ 


+ Sec. 35. And it is further enacted, par. 2, © That 
ce the truſtees appointed by any act of parliament for repaiting 
<« particular roads, or any five or more, within their reſpec- 
« tive diſtrits, at the firſt meeting after this act, do miti- 
de gate, leſſen, and reduce the high and extraordinary toll 
& impoſed by ſuch certain particular acts, to an equality wit: 
“ the tolls and duties impoſed by this act reſpectively.” 


+ Se. 36. Fourthly. As to exemptions from tolls: © It's 
© enacted, by 13 Geo. 3. c. 84. ſ. 26. and by 14 Geo. 3 
« c. $2. ſ. 5. That all carriages, moving upon rollers, of the 
c breadth of 16 inches on each fide, with flat furis- 
& ces, ſhall paſs upon any turnpike road, through any tol- 
« gate or bar, toll-free, upon paying only ſo much of the 
<< tolls and duties as ſhall not exceed one-half of the full tol 
« or duty payable by this or any turnpike act, for all wap: 
« gons, wains, or Carts, having the fellics of the wheels of 
ce the breadth or gauge of 6 inches from ſide 10 ſide, or fat 
« the horſes or beaſts of draught drawing the ſame, and 
« not rolling a ſurface of 16 inches on each fide ; 40 
« that no more than half toll ſhall be paid in reſpect of weg. 
e gons having the fellies of the wheels thereof of the breadid 
« of ꝙ inches, and rolling a ſurface of 16 inches on each ſule, 


199. 
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27, Provided alſo, by 13 Geo. 3. c. 84. par- 27. Carriages to 
« mw 1. re therein contained ſhall extend to any 1 
« marine, coach, landau, berlin, chariot, chaiſe, chair, calaſh, 
« or hearſe, or to the carriage of ſuch ammunition or artillery 
« 28 ſhall be for his majeſty's ſervice, or to any cart or carri- 
« age drawn by one horſe, or two oxen, and no more; or to "OY | 3 
« any carriage, having the ſole or bottom of the fellies of the bole nn 
« wheels thereof of the breadth of ꝙ inches, which ſhall be la- | 
gen with one block of ſtone, one piece of marble, one cable 
« rope, one piece of metal, or one piece of timber.” 


Sec. 38. Provided alſo, by par. 28. « That if any per- . 
« * fhal take the benefit of any exemptions, under any act eg 


ſons fraudulent- 
« for the repair of any turnpike road, in any fraudulent or |y taking the 


« colluſiye manner whatſoever, he ſhall forfeit not exceeding — 


a exemption, is 
60 50. nor leſs than 405. for every ſuch offence,” not to exceed 50. 


+ Sell. 39. And it is enacted by 18 Geo. 3. c. 63. That Baggage waggons 

« no toll ſhall be taken for any horſes belonging to officers exempted. 

« or ſoldiers upon their march, or upon duty, or for any hor- 

« ſes, cattle, or carriages employed in carrying their arms or 

« baggage, or any ſick, wounded, or diſabled officers or ſol- 

« diers; and no carriages ſo employed ſhall be weighed, or 

« the owner or driver liable to any forfeiture bor carrying 

greater weight than allowed by law.” ,_ 


1 Sell. 40. And it is further enacted by ſaid ſtatute 13 No exemption 
Geo. 3. c. 84. 1. 24. That no perſon ſhall take exemption from toll by for- 
« from toll, in reſpect of any carriage, or horſe drawing 77 20500 a. 
« the ſame, and carrying any particular kind of goods, un- perſon, — 
« leſs ſuch carriages have the ſole of the bottom of the fel- where carriages 
« lies of the breadth of 6 inches, or upwards, (other than _— — 
« and except carts and carriages employed in carrying corn, 

« or grain in the ſtraw, hay, ſtraw, fodder, dung, lime for 2 rrp ey 
« the improvement of land, or other manure, or any imple- — excepted, 
« ments of huſbandry only); but that the uſual toll, toge- 
« ther with the additional tolls hereby required to be taken 
« for carriages having the bottom of the fellies of leſs breadth 
« than 6 inches, as aforeſaid, and for and in reſpect of hor- 
« ſes or beaſts of draught, drawing the ſame, (except as 
« before excepted), ſhall be paid as if no exemption, or leſs 


« toll, had been allowed, and as fully as all other carriages, 
« and horſes drawing the ſame.” 


£ ? Sell. 41. Provided, par. 25. © That no perſon be al- No benefit to 
CN to take the benefit of any ſuch exemptions, or to be taken of 
« = the privilege herein-before given of compounding in ee 
4 "elpect of any carriage having ihe fellies of the wheels lie flat. 
thereof of the breadth of 6 inches, or upwards, unleſs the 

fellies and the tire of ſuch fellies ſhall lie flat.— And by 16 


Ff2 „Geo. 


ss 


430 Or TURNPIKE ROADS. Bk, 


The mail 


ted from toll, © which ſhall be employed in conveying from one part of this 


« Geo. 3. c. 39. ſ. 2. the fellies or tire whereof ſhall not 
„ deviate more than one inch from a flat ſurface ſhall he 
„taken to be flat, according to the intent and meaning of 
. | . 


+ Sec. 42. And it is further enacted by 13 Geo. 3. c. 84 
ſ. 60. That no toll ſhall be collected for carriages ſolely 
employed in carrying materials for the repair of any — 
* pike road or public highway, or for going to or returning 
* from ſuch employment.” 


+ Sef2. 43. And it is further enacted by 25 Geo. 3. c. 57, 
coaches exemp». © That all carriages of what deſcription ſoever, or horſes 


„ kingdom to another, the mail or packet which ſhall be 
* made up under the authority and direction of the poſt-ma{- 
e ter general, or his deputies, ſhall be exempted, freed, and 
« diſcharged from the payment of any tolls whatſoever, that 
„ ſhall or may be demanded for the paſſage of carriages or 
“ horſes through any turnpike, toll-gate, or bar, at which 
any toll is collected by any act or acts of parliament nos 


All ſtatute duty 
to be performed 
in the pariſh, &c. 


* . cc 
where it ariſes. 


cc 
cc 
60 
6 * 
cc 
If more turn». © 
pike roads than („ 
are in the ſame 
pariſh, and the 
ſtatute-duty re- 


quired to them & 
exceeds three 


* 
* 


days, the juſtices 
may adjuſt the 6 
proportions. 40 


ted by par. 61. That no ſurveyor ſhall gather any ſtones lol 


40 


* inecloſed lands or grounds of any perſon, without the con- 
<< ſent of the occupiers of ſuch lands or grounds, ot 


(e 


by 13 Geo. 3. c. 84. f. 32. That ſurveyors ſhall caule the 


« ſuch pariſh, townſhip, or place, the ſaid juſtices previou!) 


in force; and all turnpike keepers or toll collectors are 
hereby directed and required to permit ſuch carriages aud 
horſes to paſs through all and every turnpike, toll-gate, or 
bar, without dewanding any toll or duty for ſo doing.“ 


+ Sec. 44. Fiſthly. As to ſtatute duty, it is enactel 


ſtatute-duty required by the reſpective turnpike acts, and 
the compoſitions ariſing from the ſame, to be performed, 
laid out, and expended, upon the turnpike road lying within 
the pariſh, townſhip, or place, from which ſuch duty ihal 
be required, and not elſewhere, and ſhall forfeit 40s. ſu 
every miſapplication thereof; and that where there at 
two or more turnpike roads under ſeveral acts of parlia- 
ment within the ſame pariſh, townſhip, or place, and the 
ſtatute-duty ſhall exceed three days duty in the whole; 
two juſtices ſhall at ſome ſpecial ſeſſions, adjuſt the ftatute- 
duty betwixt ſuch turnpike roads and the other highways 1 


ſummoning the clerks and ſurveyors of ſuch turnpike roads, 
and likewiſe the ſurveyors of the highways, who are heredy 
reſpectively required to aitend fuch ſummons.” 


+ Sea. 45. Sixthly. As to materials for repairs, it is ente. 


the uſe of the highways, upon or from the common fields of 


a licence 


from a juſtice of the limit where ſuch lands or grouncs - 
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« for that purpoſe after having ſummoned ſuch occupier to 
; — — 4 him and heard his reaſons, if he ſhall appear 
« and give any for refuſing his conſent.” 


46, And it is provided par. 65. * That fatis- 
a Fin For be made hes truſtees of turnpike roads for 
« all ſuch materials as are got in ſeveral or incloſed lands (6) 
« or grounds in the fame manner as ſatisfaction is to be made 
« reſpecting materials for the highways by virtue of 13 Geo. 


« 2. c. 78.1. 29. 


. 47. And by par. 36. © The ſurveyor of turnpike 
& roz./'s with the approbation of the truſtees, may, under the 
« like circumſtances contract for the getting and carrying ma- 
« teriels and ſha!) be liable to the ſame penalties for having any 
« ſhare in ſuch contract, as the ſurveyor of highways may do 
« by 13 Geo. 3. e. 78. ſ. 50, recited at large in the preceding 
« chapte-, page 4 ection 45 


Sed. 48. Seventhly. As to nuſances it is enacted by par. 
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(6) Vide the 
caſe of Rex v. 
Manning. 1 
Burrow 377 W 
383. 

Vide the clauſe 
at length. Aate 
P+ 398. ſect. 41. 


Truſtees may 


„% Phat if the ſurveyor or other perſon having the care of rect proſecu- 
IANA | 


% any turnpike road, ſhall knowingly ſuffer to be or remain, 
« for four days in any part thereof, within ten feet on 
* either fide of the middle of ſuch road any poſt, heaps 
« of ſtones, rubbiſh or earth, ſet up or raiſed on or above the 
& furface of th ſaid road, by which the paſſage thereof ſhall or 
may be obſtre ted, impeded, confined or {traitened, (other 
than and excep: poſts, blocks, ſtones, or banks of earth fix- 


tion fur u- 
ſances. 


N. B. For 


ed in che ground, or raiſed for ſecuring horſe or foot roads or nuſances by 


* paſſuges for water, and all direction poſts and ſtones) ſuch 
« ſurveyor or other perſon ſhall forfeit 4.05.” 


perſons making 
increach ments 

witkin zo teet 
of the centre of 


the cab, or ploughing within 15 feet thereof, by which they incur the penalty of 40. The ſame 
claule is enacted by the 38th ſeclion of this act as is enacted by the Cath ſection of the highway 


a for which vide Ante p. 409. ſection 63. 


+ See. 49. Eighthly. As to ſubſcribers and mortgagees, it Subſcribers and 
1s enacted by par. 35. That if any perſon ſhall agree to ad- "gets: 


vance any ſum of money, to be employed in the making 
* or repairing any turnpike road, or highway intended to be 
* made turnpike, and ſhall ſubſcribe his, her, or their name 
Vor names to any writing for that purpoſe ; every ſuch 
* perſon ſhall be liable to pay every ſum or ſums of money 
* ſo ſubſcribed, according to the purport of ſuch writing ; 
* 2nd in default of payment thereof within twenty-one 
days after the ſame ſhall become payable, according to 
* the purport of ſuch writing; and ſhall be demanded by 
the perſon to whom the ſame is made. payable by ſuch 
© wriving; or if no perſon be named therein for that 
„ purpoſe by the treaſurer, every ſuch treaſurer or other 


f 3 s perſon 
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ce perſon may ſue for and recover the ſame in any of his ma- 
6 jeſty's courts of record by action of debt, 6c,” | 


+ Sec. 50. And it is further enacted by the ſaid fat. par, 
 Morteagees Pall 52. That every mortgagee that hath taken or been in pol 
. * ſeſſion of any toll, gate, or bar ſet up or erected on an 
ceive for tolls, Cc turnpike road, or of any lands or tenements, the rents and 
profits whereof are appropriated to the repair of any part of 
& any turnpike road ſhall within 14 days after he, ſhe, or they 
& ſhall have received notice in writing from the truſtees cf 
«* ſuch turnpike road or any 5 of them, render upon oath to 
be adminiſtered and taken by and before one juſtice or any 
&* one truſtee an exact account in writing, to ſuch truſtees, or 
<« to any perſon appointed by them or any 5 of them to be 
named in ſuch notice, of all monies received by ſuch mort. 
ce gagee or by any other perſon for their uſe and benefit or by 
their authority, at ſuch toll, gate or bar or otherwiſe, and of 
„ what they have expended in keeping or repairing the ſame; 
« and in caſe they ſhall neglect to render ſuch account when 
e required, in the manner herein directed, they ſhall ſeverally 
& forfeit and pay to the ſaid truſtees, 10/. to be recovered by 
© the ſaid truſtees, or any 5 or more of them, or by the trea- 
ce ſurer or clerk to the ſaid rruſtees in a ſummary manner be- 
fore one juſtice to be applied to the uſe of the reſpective 
% road whereupon ſuch toll, gate or bar ſhall be placed. 


an for + Se2. 51. And it is further enacted by par. 53. That if 

kolding over, © any ſuch mortgagee, ſhall keep poſſeſſion of any toll, gate or 
“ bar, or receive the tolls and duty thereof or of any ſuch rents 
C or profits as aforeſaid after ſuch martgagee ſhall have received 
& the full ſum of money due on his mortgage and the intereſt 
& thereof with coſts, ſuch mortgagee ſhall forfeit to the truſ- 
&« tees double the ſum of money he ſhall have received over and 

e above the ſum due as aforeſaid, with treble coſts of ſuit; 
c to be recovered by the ſaid truſtees, or by the treaſurer or 
„ clerk to ſuch 8 by action of debt, Sc. in any of his 
« majeſty's courts of record; and applied as above men- 
„ tioned,” ; 


1 $22. 52. Ninthly. As to officers in general, it is enac- 
. : ted, par. 54. That if any toll-gatherer or gate-keeper, 
diſcharged, re. „ who ſhall be diſcharged by the truſtees, ſhall refuſe to de- 
kues to deliver 4c liver up the poſſeſſion of the houſe, c. within two days at- 
1 << ter notice of his diſcharge; or if the wife or family of any 
the juſtices may, a4 ſuch, who ſhall die, ſhall refuſe within 4 days after ſuct 
By warrant; „ new appointment ſhall be made, as aforeſaid ; any juſtice 
removedy with 46 by warrant ſhall order the conſtable,” or other peace officer, 
* <« to remove the perſons, together with their goods, out of 
« ſuch houſe, and to put the new-appointed officer into the 


0 40 — thereof.“ 94. 
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+ eg. 53. And it is further enacted, par. 55. That 
« the gate-keeper ot toll gatherer, and every ſurveyor ſhall, 
« when required, by notice, in writing, from any 5 of the 
« truſtces, render upon oath, before one juſtice or truſtee a 
« true account in writing, of all monies received on account 
« of ſach turnpike road, not before accounted for, under the 
« penalty of 51. to be recovered in a ſummary manner before 
« any one juſtice, and applied to the uſe of the reſpective 
« road on which ſuch toll-gate ſhall be placed.“ | 


+ Sell. 54. And be it further enacted, par. 56. That 
« nogate-keeper or other perſon renting the tolls and reſiding 
« in any toll-houſe, ſhall be removeable by any juſtices, in 
« purſuance of any laws for the regulation of the poor, unleſs 
« he become chargeable to the pariſh ; and that no ſuch gate- 
« keeper, or perſon as aforeſaid, ſhall thereby gain a ſettle- 
« ment; and that no tolls nor any toll-houſe, nor any perſon in 
« reſpect of ſuch tolls or toll-houſe ſhall be aſſeſſed to the poors 
« rate, or any other publick or parochial levy whatſoever,” 


w-- 
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Gate-keepers 
and ſurveyors to 
account upon 
oath, when re- 
quired by the 
truſtees, or for- 
feit 51, 


No gate-keeper 


to be remuved as 
a pauper, un- 
leſs actually 
chargeable, &c. 
nor ſhall gain 

a ſettlement, nor 
be aſſeſſed, &. 


+ $22. 55, And it is further enacted, par, 575, That if Gate-keepers 


« any toll-gatherer or gate-keeper ſhall ſuffer any carriage 
« topaſs through any toll gate or bar with any greater num- 
« ber of horſes, or beaſts of draught, or with any carriage 
« conſtructed or drawn in any other manner than is before 
directed, or without ſuch names and deſcriptions painted 
„ thereon as are hereby directed, and ſhall not within one 
« week proceed for the recovery of the forfeiture or penalty 
in the manner directed by this act, he ſhall forfeit 40 5.“ 


+ $2. 56. And it is further enacted, by par. 45. *© That 
© all officers, appointed by any act for the repair of turnpike 
toads, their executors or adminiſtrators, ſhall, within 10 
days after notice in writing by the truſtees, or any 5 or 
more of them deliver up all books, accounts, papers, or 
* writings whatſoever, relative to the execution of ſuch reſ- 
« pective offices on pain of forfeiting 20 /. 


t Se, 57. And it is further enacted, par. 66. & That 
* every treaſurer and ſurveyor ſhall, within one month after 
© his appointment, give a bond to che truſtees, with ſurety, in 
* ſuch penalty as the ſaid truſtees ſhall direct, for the paying 
and accounting for all money in his hands, or which he 
* ſhall afterwards receive, as treaſurer or ſurveyor, according 
© to the directions of the ſeveral acts of parliament reſpecting 
© ſuch turnpike road, which bond ſhall be wrote upon paper 
© Without any ſtamp thereupon.” —But by 23 Geo. 3. e. 18. 
{. 15. this exemption from ſtamps is repealed. | 


f 4 f + $:2, 


permitting hor - 
ſes, or carriages 
otherwiſe than 
allowed by the 
act, or without 
proper inſcrip - 
tions, & c. for- 
feit 408. 


Clerks, treaſur- 
ers, &c. to dee 
liver up their 
accounts. 


Treaſurers and 
ſurveyors ſhall 
give bond with 
lurety to the 
truſtees, fur the 
money in their 
hands, 


| 
| 
f 
j 
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Vide ſect. 72. 


N. B. Upon 
what evidence 
convictions are 
to be made, and 
who are good 
witneſſes. 
a ſimilar clauſe 
13 Geo. 3. 1.77. 


& 78. 
P. 414. 


Perfons liable to 
repair old high» 
ways turned or 
ſtopped up, ſhall 
be liable to e- 
pair a part of the 
new highway 
equal to the bur. 
then oi the old 


Ons. 


Or TURNPIKE ROADS. Rk, 


+ $-72. 58. It is alſo enacted, p. 73.“ That every conſtable 
A headborough, or tythingman, refuſing or neglecting to out 
© this act into execution, or to account for and dellver an 
& forfeiture or penalty, according to the directions of this act 
% and every ſurveyor, toll gatherer, and all other perſons Ag 
“ ployed for the repairing roads, as ſhall receive falaries or re. 
% wards, who ſhall wilfully negle& for one weck after the of. 
te fence committed to lay ſuch information upon oath betore 
na juſtice for the limit wherein ſuch offence was committed, 
„ ſhall, upon due information upon oath before one jukice, 


-* forfeit 10/7.” 


+ Seck. 59. And it is further provided, par. 74. © That 
% any juſtice may act in the execution of this act, notwith- 


* ſtanding he may be a creditor cr a truſtee for repairing or 


* amending the roads on which any offence contrary to this 
„act was committed.“ | 


+ Sea. 60. And it is further enacted, par, 75. That who- 
« ever ſhall reſiſt or make forcible oppoſition to any perſon 
ce employed in the due execution of this act, or any particular 
e act made for amending any particular highway, or ſhall aſ- 
« ſuit any collector in the execution of his office, or ſhall paſs 
4 through any turnpike gate, rail, or chain, or other fence, 
« ſet up by authority of parliament, without paying the toll 
appointed to be paid at ſuch gate or other fence, or make 
« reſcue of cattle, or any other goods diſtrained by virtue of 


e this act. or if any conſtable, headborough, or tythingman, 


& ſhall refuſe or neglect to execute any warrant granted by 


any juſtice, purſuant to the direCtions of this act, he ſhall, 


„ on conviction as above, forfeit not exceeding 10 /. nor lels 
* than 40 5s. in the manner directed by 13 Geo, 3. c. 78. 
60 ſ. / > Zh 1 


+ Seft. 61. Tenthly, As to the repair of altered turn- 
pike roads, it is recited by the ſaid ſtatute, par 63.“ And 
« waereas parts of highways or turnpike roads have been, or 
„ may be, diverted and turned by legal authority, to make 
ei the ſame nearer or more commodious to the publick; and 
% doubts have ariſen, whether the inhabitants, or any particu- 
„lar perſon, is liable to repair the old highway or road, ſo 
« deviated from by ſtatute duty, tenure, or otherwiſe, ought 
e to repair, or contribute to the repair of the whole, or ſome, 
% and what part or proportion of ſuch new highway or road. 
« For obviating which doubts, and preventing diſputes about 
the ſame, be it enacted, par. 63. That the inhabitants of 
every pariſh, townſhip, or place, and perſons liable as afore- 
« ſaid, to the repair of any ſuch old highway or road, ſhall re- 
„ ſpectively be and continue in the ſame manner liable to the 

repair 
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j new highway or road, or ſo mugh thereof as 

male _ to the nb oy expence which he ſhall be 

— i foreſaid, ; and that if And if the par- 

« exonerated, by turning the ſame, as aforeſai 33 an — — 

« the parties cannot agree, the ſame ſhall be viewed by two it hall be viewed 

« juſtices, and ſettled, adjuſted, and determined by them ; and — —— by 

« a and after ſuch determination of the juſtices, the inha- 4 

« hitants, or the perſon liable to repair, ſhall bear all charges A groſ or am⸗ 

« and expences of indictments and proſecutions for not repair- d d if 8 

« ing the ſame: and if it ſhall be found more convenient to parties agree 

« fix a groſs ſum, or an annual ſum, to be paid by any ſuch thereto, 

« inhabitants or perſon, inſtead of fixing the part or propor- 

« tion of ſuch new highway or road, to be repaired by him, 

« the ſaid juſtices may, with the conſent of ſuch perſon, and of 

« the inhabitants intereſted therein, obtained at a veſtry or 

« publick meeting held for that purpoſe, and alſo of the truſ- 

« tees at a publick meeting, if it be turnpike road, order and 

direct the ſame accordingly ; which order ſhall be, and for 

« ever after continue, binding to all perſons whomſoever. 0 


+ Se. 62. And it is further enacted, par. 33. * That Where turnpike 
« when the inhabitants ſhall be indicted or preſented for not 3 l Wives 
« repairing any highway, being turnpike road, and the court 


ö , may proportiun 
« ſhall impoſe a fine, the ſame ſhall be proportioned, with the the fine and cots 


« coſts and charges, between the inhabitants of the pariſh, ne th — 
« townſhip, or place, and the truſtees of ſuch turnpike road; truees. 
« and the court ſhall order the treaſurer to pay the ſum ſo pro- 


« portioned, if it ſhall appear that the ſame may be paid Without endan- 
« without endangering the ſecurity of the creditors who have Sung the ſecn. 


* „ Tity of the ccedi- 
4 adyanced their money upon the tolls to be railed thereupon. tors. 


Sed. 63. Eleventhly, How far the powers of the high- when the 
way act may be adopted, it is recited by the ſaid ſtatute, par. 28 for ow 
72. * That whereas the powers given by ſeveral turnpike 5e 
* acts are ineffectual for the purpoſes of digging, providing, turoing : 


turning turnpike 
* and carrying materials, for the uſe of the turnpike roads roads, making 


* therein deſcribed, and alſo for the purpoſes of enlarging, di- ji" Pruning 


| f hedges and trees, 
* verting, and turning ſuch turnpike roads, and ſtopping up, and calling forth 
* ſelling, and diſpoſing of the old roads ſo to be diverted and *Þ* tatute duty, 


a . are incfteQual. 
turned; and alſo for the making, opening, and cleanſing o . 


8 a T And where more 
* ditches and drains, and the cutting and pruning of hedges ample powers for 


* and trees; and alſo for the calling forth and compelling the 5 
© performance of the ſtatute duty which ſhall belong to ſuch 


highw:y act. 
* turnike roads: and whereas more ample powers have been The ſurveyor of 


* given in the acts for highways in general, (which highways 3 


« - . with the appro- 
comprehend and include turnpike roads); be it therefore bation of the 
* enatted, That the ſurveyors ſhall, with the approbation of *'*#ccs, may 


R execute and m 

k the truſtees of every turnpike road, apply any part of the eue — as 

i . . , 

n tolls and ſtatute duty in the execution of all act or acts of powers upon and 
parli 


ament, for the amendment and preſervation of the high- 8 15 


„ Ways, 


5 67 Tukwyice Ron mi, 


- roads, upon the © ways, and ſhall execute the ſame upon turnpike roads te. 


r ſpectively, for the ſeveral purpoſes aforeſaid.” 


the highway act. | | 

+ $22. 64. Twelfthly, As to the modes of proceeding, it is 

. enacted, by par. 72. in the words of the highway act, ſes, 50, 

(1) Ante, p.413. (1) © That the forms of proceeding contained in the ſchedule 

| „ ſhall be uſed, and no objection or advantage ſhall be taken 

c for want of form. And by par. 74. the evidence upon which 

| «© convictions are to be made is the. ſame as by the highway 

(2) Ante, p.414. act, ſect. 77, and 78. (20 — And by par. 7. the manner in 

ſect. 76, «© which penaltics and forfeitures are to be levied and recover. 

« ed by diſtreſs, is the ſame preciſely as the highway act, ſe&, 7j 

(3) Ante, p. 413, 6 (3)—By par. 77. the time for iſſuing the warrant is the 

422 14. © ſame as, by the highway act, ſect. 74. (4) By par. 78. and 

8 . 79. the application of the forfeitures are to be applied to the 

<« turnpike roads, and how forfeitures under 405. may be re- 

te covered, isthe ſame as, by the highway act, ſect. 75.excepting 

<« that the turnpike act gives full coſts, and the highway ac 

(5) Ante, p.415. „ double coſts, &c. (5) — The ſame notice to be given, as, by 

(6) Anteyp.4r7, © the highway ad, ſect, 76, (6)—By par. 80. the party grievet 

ſet. 75. « may recover ſatisfaction, as, by highway act, ſect. 79. 

dig. ect. 76. (7)—By par. 81. tender of amends; the ſame as ſect. 80. 
(7) Ibid. ſect. 76 / * n 

($)Ani, pate, ** (8)—By par. 82. and 83. the appeal: the ſame as, by high- 

ſect. 82. « way act, ſe. 81. (9) - By par 85. the limitation, mode of 

(9) Ante, p.420. « pleading, and coſts che ſame as, by highway act, ſed. 82.” 


Informations for + Se. 65. And it is further enacted by the aid ſtatute 

penalties, in or- 13 Geo. 3. c. 84. par. 48. That whereas fraudulent contri- 

ger to favour the vances may be praiſed by offenders, their friends, and 

offender, are a 2 | 

deemed fraidu. others, to evade the juſt recovery of forfeitures and pena|- 

lent and void. ties, by ſetting up colourable proſecutions, be it enacted, 
-«« That juſtices, where any information or conviction ſhall be 
& ſet up by way of defence, or to defeat any information or 
« proceeding on any forfeiture or penalty, inflided as afore- 
« ſaid, to examine into the real merits; and if it ſhall appear 
« that the ſame was done to favour the offender, ſuch infer- 
« mation or conviction ſhall be deemed to be fraudulent, and 
&« null and void; and every ſuch juſtice or juſtices ſhall deter. 
“ mine and convict, as if no information or conviction 


been made, proſecuted, or obtained.“ 


— 
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CHAPTER THE SEVENTY-SEVENTH. 
Ox NUSANCES RELATING To BRIDGES. 


ND now I am in the ſecond place to conſider nuſances 37 the great 
relating to bridges in particular; for the better under- charter 9 H. 3. 
ſtanding whereof I ſhall examine: How publick * are to © 1. No town 


be repaired by the common law. And how by the ſtatute. 1 


eg to make 
bridges nor banks, but ſuch as of old time and of right have been accuſtomed. See alſe 2 Iaſt. 701. 


1 Burr. 267. 


1 * 


As to the firſt point, I ſhall conſider, Firſt, In what man- 
ner, and by whom ſuch bridges are to be repaired by common 
law. Secondly, In what manner perſons bound to ſuch re- 
pairs are to be proceeded againſt. 


$:2. 1. As to the firſt of theſe particulars it ſeemeth to 
be clear, That thoſe who are bound to repair ſuch bridges, es . 
muſt make them of ſuch heighth and ſtrength, as ſhall be (= hf at 
anſwerable to the courſe of the water, whether it continue in 4 
the old channel, or make a new one; and that they are not 
puniſhable as treſpaſſers for entring on any adjoining land, 
for ſuch purpoſe, or for laying thereon the materials requiſite 
for ſuch repairs. Alſo it ſeemeth to be clearly (a) ſettled, (a) 2 Inſt. 701. 
That of common right the charge of repairing all common G. . 
bridges, lies upon the county wherein tney are, unleſs part 6 Moder? « "hs 
thereof be within a franchiſe; in which caſe it is ſaid, That Salk. 358, 359« 


ſo much as is within the franchiſe, ſhall be repaired by thoſe 
of the franchiſe. | 


Sf. 2. Alſo it ſeemeth to be (5) certain, That ſuch charge (4) 2 tac. 7co. 
may be caſt upon a corporation aggregate, either in reſpe& 701- 
of a ſpecial tenure of certain lands, or in reſpe& of a ſpecial — * 
preſcription, and that it may be caſt upon any other perſons Far. 54 — 
(1) by reaſon of ſuch a ſpecial tenure as hath been ſhewn 
more at large under the ſecond general head of the prece- 
dent chapter, But it is (c) ſaid, That a man ſhall npt be ee n 
bound to repair a new bridge built by himſelf, for the common 6 Modern 307, / 


Salkeld 359. 
C. Car. 365. 2 Black. 685. Burr, 2594 


110 Therefore a tenant at will of a houſe which adjoins to a common bridge, although he is not 
— d as detween landlord and tenant to repair the hcuſe, yet if it become dangerouſly ruinous to 
p neceflary intercourſe of the bridge, as tenant at will only, he is bound, by reaſon of bis poſſeſſion, 
Fepair it, fo far as to prevent the public being prejudiced. Lord Raym. $56, wp 
8 2 


- 
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good: but that the county ſhall be bound to repair it, if f 

become of publick convenience, (2) | 
(z) Therefore where a particular difrict rebuilt a foot-bxidge over a more convenient part of the 
ſtream, and converted it into a bridge fer horſes, carts, and carriages z as the diſtrict was not bound 
by cuſtom to build or repair ſuch a bridge, but a foot-bridge only, and as they built a quite ditterent 


bridge, in a different place, which proved ot common publick utility to the county, the Court were 
vuanimous, that the county, and not the diſtrict, were bound tv repair it. Burr, 2594. Black. &,, 


Sect. 3. As to the ſecond particular, viz. In what man- 
ner perſons bound to ſuch repairs, are to be proceeded againſt; 
fa) 1 Jon. 273. it ſeemeth to be clear, (a) That any particular inhabitant or 
Yopham 102. inhabitants of a county, or tenant or tenants of land Charged 
+ . to the repairs of ſuch a bridge, may be made deſendants to 
x2 Modern 198, an indictment for not repairing it, and. be liable to pay the 
. whole fine aſſeſſed by the court for the default of ſuch repairs, 
5 85, and ſhall be put to their remedy at law for a contribution 
$52, 1169, from thoſe who are bound to bear a proportionable ſhare in 
— — 6. the charge, for the neceſſity of the caſe requires the greatek 
F.N B. 225. expedition in Caſes of this nature. ' 
Regiſter 268. 8 | 
2 Inſt. 700. Hard. 1321. 


(5) 2 Lev. 112. Self. 4. Alſo it hath been (5) reſolved, That it is got 

4 ſuficient for the defendants to an indid ment for not repairing 

$ $4-dcrn 120. à bridge, to excuſe themſelves by ſhewing either that they are 

63 _— not bound to repair the whole, or any part of the bridge, with- 

82. E 29. Out ſhewing what other perſon is bound to repair the ſame; 

; and it is ſaid that in ſuch caſe the whole charge ſhall be laid 
upon ſuch defendants,.by reaſon of their ill plea. 


ect. 5, It is ſaid, That where ſuch defendants plead, 
See x Sid. 140. that A. B. ought to repair the bridge mentioned in the jndid- 
| ment, and take a traverſe to the charge againſt themſelves, 
the attorney general in this fpecial caſe may take a traverſe 
upon a traverſe, and inſiſt that the defendants are bound to the 
repairs, and traverſe the charge alledged againſt A. Z. and 
that an iſſue ought to be taken on ſuch ſecond traverle ; and 
that the attorney general may afterwards ſurmiſe, that tte 
defendants are bound to repair it, and that the whole mate! 
ſhall be tried by an indifferent jury, &c. (3) | 

f a) But the inditment ought to ſhew what fort of bridge it is, whether for carts and carri2gts 
or for horſes, or fogi-men .anly. Ld. Raym. 1175, And if the duty to repair ariſes by realen 


of the tenure of certain lands, the invtitment mutt ſhew where thoſe lands lie. 2 Hale 181. 484 
for the torm of an indictment, vide 1 Burn 281. | 


6 Modern 307. Set. 6. It ſeems that no inhabitant of a county ought to 

—— juror for the trial of an iſſue, whether the county be 
bound to ſuch repairs or not, but it is ſaid that he may be! 
good witneſs. (4) 


—_— oy 


2 Levinz 112. 


* 


4 
{4) The ſame objection may lie againſt the juftices where _ are all intereſted, In which af 


at by 1 Ant, an inhabitant 8) 
Hill. 


the trial alt be in the next county, Vide Burrow 859, Sco. 
bc « witnels, Vide poſt. ſect. 20. : 5 
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Sen. 7. As to the ſecond point, viz. In what manner ſuch 


bridges are to be repaired by ſtatute. It is enacted by 22 Hen. 


8. c. 5. © That the juſtices of peace in every ſhire of this 
« realm, franchiſe, city, or borough, or four of them at the 
« leaſt. whereof one to be of the quorum, may inquire, hear, 


* 


_., nl 
2 Inſt, 701, 70a. 
6 Modern 255. 
A remedy to 
repair decayed 
bridges. a 
13 Coke 33. 


« and determine, in their general ſeſſions, of all manner of P-pham 192 


« annoyances of bridges broken in the highways, to the da- 


« mage of the king's liege people, and to make ſuch proceſs 
and pains upon every preſentment afore them, for the refor- 
« mation of the ſame, againſt ſuch as owen to be. charged for 
« the making or amending of ſuch bridges, as the king's 


* 


& juſtices of his bench uſe commonly to do; or as it ſhall ' 


« ſeem by their diſcretions to be neceſſary and convenient for 
« the ſpeedy amendment of ſuch bridges.” - 


Sen. 8. And it is farther enacted, par, 2 and 3. That 
« where it cannot be known and proved what hundred, 
riding, wapentake, city, borough, town or pariſh, nor what 
« perſon certain, or body politick, ought of right to make 
« ſuch bridges decayed, by reaſon whereof ſuch decayed 
« bridges, for lack of knowledge of ſuch as owen to make 
« them, for the moſt part lie Jong without any amendment, 
« to the great annoyance of the king's ſubjects; in every 
« {ach caſe the ſaid bridges, if they be without city or town- 
corporate ſhall be made by the inhabitants of the ſhire or 
„riding, within which the ſaid bridge decayed ſhall happen 
„to be: and if it be within any city or town- corporate, then 
« by the inhabitants of every ſuch city or town-corporate 
wherein ſuch bridges ſhall be. And if part of any ſuch 
© bridges ſo decayed happen to be in one ſhire, riding, city 
« or town corporate, and the other part thereof in another 
« ſhire, riding, city or town-corporate, or if part be within 
* the limits of any city or town- corporate, and part without, 
© or part within one riding, and part within another, that 
& then in every ſuch caſe the inhabitants of the ſhires, ridings, 
6 cities or towns-Corporate, ſhall be charged and chargeable 
« toamend, make and repair ſuch part and portion of ſuch 
& bridges ſo decayed, as ſhall lie and be within the limits of 
the ſhire, riding, city or town-corporate, wherein they be 
© inhabited at the time of the ſame decays.” 


Juſtices may 
proceed againſt 
defaulters, 


Se. 9. And it is farther enacted, par. 4. * That in every Juſtices may tax 


* ſuch caſe where it cannot be known and proved what per- 
„ ſons, lands, tenements, 


and repair ſuch bridges, that for ſpeedy reformation and 
© amending of ſuch bridges, the juſtices of the peace within 
| the ſhires or ridings, wherein ſuch decayed bridges bein 
- On of cities and towns-corporate, and if it be within 
£ enies or towns-corporate, then the juſtices of peace within 
every ſuch city or town corporate, or four of the ſaid juſti- 


ces 


the inhabitants. 


f . Vide 1 Keble 
and bodies politick owen to make 422. 
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Vide infra. 
12 Geo. 2. 
Which ſeems 
to make this 
part of the act 
uſeleſs. 


Two collectors 
to be made. 


Sed vide infra. 1 
Ann. C. 18. &c. 


(5) The office 
of ſurveyors, for 
the ſake of con- 


veniency, is 


uſually annexed 


by the juſtices 


to the office of 
the high conſta- 


bles. 
280. 


1 Burn 
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4 ces at the leaſt, whereof one to be of the quorum, within 
< the limits of their ſeveral commiſſions and authorities, ma 
call before them the conſtables of every town and pariſh, 
„ being within the ſhire, riding, city or town-corporate, as 
„well within liberty as without, wherein ſuch bridges or 


any parcel thereof ſhall happen to be, or elſe two of the 


„ moſt honeſt inhabitants within every ſuch town or pariſh 
<« in the ſaid ſhire, riding, city or town-corporate, by the 
c diſcretion of the ſaid juſtices of peace, &c. And at and 
« upon the appearance of ſuch conſtables or inhabitants the 
&« ſaid juſtices of peace, &c. with the aſſent of the ſaid con- 
<< ſtables or inhabitants, may tax, and ſet every inhabitant in 
any ſuch city, town or pariſh, within the limits of their 
„ commiſſions and authorities, to ſuch reaſonable aid and ſum 
of money, as they ſhall think by their diſcretions convenient 
<« and ſufficient for the repairing, re-edifving, and amending 
© of ſuch bridges, and after ſuch taxation made, the (aid 
<< juſtices ſhall cauſe the names and ſums of every particular 
“ perſon ſo by them taxed, to be written in a roll indented; 
4 and ſhall alſo have power and authority to make two col- 
4 lectors of every hundred, for collection of all ſuch ſums of 
% money by them ſet and taxed, which collectors receiving 
© the one part of the ſaid roll indented, under the ſeals of 
the ſaid juſtices, ſhall have power and authority to collect 


and receive all the particular ſums of money therein con- 


© tained, and to diſtrain every ſuch inhabitant as ſhall be 
« taxed, and refuſe payment thereof, in his lands, goods and 
« chattels, and to ſell ſuch diſtreſs, and of the ſale thereof 
6 retain and perceive all the money taxed, and the reſidue, 
(if the diſtreſs be better) to deliver ta the owner thereof: 
and that the ſame juſtices, or four of them, within the limits 
« of their commiſſions and authorities, may alſo name and ap- 
& point two ſurveyors (5) which ſhall ſee every ſuch decayed 
& bridge repaired and amended from time to time as often as 
<« need ſhall require, to whoſe hands the ſaid collectors {hal 
« pay the ſaid ſums of money, taxed and by them received, 
« and that the collectors and ſurveyors, and every of them, and 
« their executors and adminiſtrators, and the executors and 
« adminiſtrators of them, and every of them, from time to 
cc time, ſhall make a true declaration and account to the juſtices 
<« of peace of the ſhire, riding, city, or town corporate, wherein 
« they ſhall be appointed collectors or ſurveyors, or to four 
« of the ſame juſtices, whereof one to be of the quorum, of 
te the receipts, payments and expences of the ſaid fums of mo- 
« ney: and if they or any of them refuſe that to do, that then 
« the ſame juſtices of peace, or four of them, from time 10 
cc time by their diſcretions, ſhall have power and authority to 


“ make proceſs againſt the ſaid collectors and OD oy 


„ 
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« every of them, their executors and adminiſtrators, and the 
« executors and adminiſtrators of every of them, by attach - 
« ments under their ſeals, returnable at the general ſeſſions 
« of peace: and if they appear, then to compel them to ac- 
« count, as is aforeſaid ; or elſe if they, or any of them, re- 
« fuſe that to do, then to commit ſuch of them as ſhall refuſe 
« to ward, there to remain without bail or mainpriſe, till the 
« {aid declaration and account be truly made,” 


9,9, 10. And it is farther enacted, par. 5. That where 1 
« any bridge or bridges lying in one ſhire or riding, and ſuch make 3 
te perſons inhabitants, bodies politick, lands or tenements, into every ſhire. 
« which owen to be charged with the making and amending 
« of ſuch bridges, lien and abiden in another ſhire or riding, 
« or where ſuch bridges been within any city or town corpo- 
' « rate, and the perſons inhabitants, bodies politick, lands or 
« tenements, that owen to make or repair any ſuch bridges 
« lien and been out of the ſaid cities and towns corporate, in 
« every ſuch caſe the juſtices of peace of the ſhire, city, or 
« town corporate, within which ſuch decayed bridges, or any 
« part thereof, ſhall happen to be, ſhall have power to enquire, 
« hear and determine all ſuch annoyances, being within the 
« limits of their commiſſions and authorities. And if the an- 
« noyance be preſented, then to make proceſs into every ſhire 
« within this realm, againſt ſuch as owen to make. or amend 
« any ſuch bridges ſo preſented before them to be decayed, to 
« the annoyance and let of the paſſage of the king's ſubjects, 
« and to do further in every behalf in every ſuch caſe, as they 
might do by authority of the ſaid act, in caſe that the per- 
« ſons, Sc. which owen to be charged to the amending or 
« making of ſuch bridges, &c. were in the ſame ſhire, Sc. 
« where ſuch annoyance ſhall happen to be. And that all which the the- 
« ſheriffs, and bailiffs of liberties and franchiſes, ſhall truly riffs ſhall ſerves 
« ſerve and execute proceſs as ſhall come to their hands from 
« the ſaid juſtices of peace, afore whom any preſentment ſhall 
« be had for any ſuch annoyance, according to the tenor and 
effect of the ſaid proceſs to them directed, c. on pain to 


« Make ſuch fine as ſhall be ſet on them by the diſcretion of the 
« laid juſtices,” 


$2. 11. But it is provided, par. 6. * That nothing in «: 
. * Ci P 

: the faid act contained ſhall be prejudicial to the liberties of — vg 
| the five ports, or members of the ſame.” And for reſorma- 

lion of annoyance of bridges within the ſaid ports and members, 


g - s farther enacted, par. 7. ** That the warden, mayors, and 
6 vailiffs elected, and jurats of the ſame ports, and every of 
x — have power and authority to enquire, hear, and de- 

ermin 


e all manner of common annoyances of bridges within 
ils ſame ports and members, and to make ſuch proceſs, pains, 


3 T taxations, 


% 


Allowance to 
collectors. 


Of roads at the 
ends of bridges. 
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i taxations, and all other things within the ſame ports ayy 
«© members, as the juſtices of the peace may do in other ſhire 
vor places out of the ſame ports, by virtue of the ſaid act ig 
{© every behalf.“ | 1 SI 


Set. 12. And it is farther enacted, par. 8. * That the (aid 
<< juſtices, Se. may allow ſuch reaſonable coſts and charges t 
« the ſaid ſurveyors and collectors, as by their diſcretion {all © 
« be thought convenient,” 


| \ 
Sef. 13. And it is farther enacted, par. 9. That ſuch 
part and portion of the highways in every part of this realm, 
as well within franchiſe as without, as lie next adjoining to 
any ends of any bridges within this realm, diſtant from any 
« of the ſaid ends by the ſpace of 300 foot, be made, repaired, 
and amended, as often as need ſhall require; and that the 
„ juſtices of peace in every ſhire of this realm, franchiſe, city, 
or borough, or four of them at the leaſt, whereof one to be 
« of the quorum, within the limits of their commiſſions and 
% authotities, may enquire, hear, and determine in their gene. 


ral ſeſſions, all manner of annoyances of and in ſuch high- 


2 Inſt. 701. 
Salk. 359. 

6 Mad. 2555 
256. 


« ways, ſo being and lying next adjoining to any ends of 
ce bridges within this realm, diſtant from any one of the ends 


of ſuch bridges 300 foot, and to do in every thing concern 


ing the making, repairing, and amending ſuch highways, Ee. 
« in as large and ample manner as they might and may do to 


% and for the making, repairing, and amending of bridges, by 
virtue of the ſaid act,” 


+ Se. 14. In the conſtruction of this ſtatute the following 
opinions have been holden: Firſt, That no private bridges 
are within the purview thereof, but only ſuch as are common in 
the highways, where all the king's liege people have or mi 


| have paſſage. 


2 Inſt. 701, 702. 


Se. 15. Secondly, That unleſs the juſtices of the peice 
of a county, or town, c. be four in number, and one d 
them of the quorum, they have no manner of juriſdiction dj 
virtue of this ſtatute ; but it is ſaid, That the juſtices of tht 
peace of the county, in which ſuch town, being not a count) 
of itſelf, and wanting ſuch a number of juſtices, ſhall lie, Ma), 
by virtue of the firſt clauſe of the ſtatute, determine all 20. 
noyances of bridges within ſuch town, &c. if it be knonn 
what perſons in certain are bound to repair the ſame: but if it 
be not known, it ſeems that ſuch annoyances ate left to the 1 
medy of the common law, becauſe the clauſe, which in ſuc 


caſe authoriſes the juſtices of the peace to tax all the m_ 
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ſeems expreſsly to confine the power of taxing the inha- . 
_—_ 1 to their own juſtice, Cc. | 


$-2, 16. Thirdly, That all houſholders dwelling in any 
county or town, &c. whether they occupy any lands or not; 
and alſo all perſons who have lands in their own poſſeſſion or 
manurance, whether they dwell in the ſame county, c or 
not; and alſo all bodies politick, either reſiding in, or having 
lands in their own hands in a county, Cc. are liable to be tax- 
ed as inhabitants, within the meaning of the ſtatute, 


2 Inſt. 703, 


Sed. 17. Fourthly, That the taxation to be made in pur- 
ſuance of the ſtatute ought to be aſſeſſed diſtinctly on each inha- 
bitant, and not on a whole hundred, pariſh, or town in ge- 
neral. | | 


2 Inſt. 704, 
Vide 1 Keb. 91. 


deck. 18. Fifthly, That all privileges of exemptions and 2 lad. 104. 
diſcharges from contribution to the repairs of decayed bridges, | 
whether ſuch exemptions were originally derived from charter 
or act of parliament, or any other foundation whatſoever, are 
taken away by the expreſs words of the ſtatute, . That the juſ- 


« tices, &c, ſhall tax and ſet every inhabitant,” 


$2. 19. It hath been queſtioned whether a borough, which 1 Keble 68. 
hath no bridge within its own limits, be not liable to contribute 
to the repairs of a county bridge, | 


+ Se. 20. And to prevent more money being raiſed than vide the next 
is neceliary, and to direct the application of what is raiſed, it is — maagne 
enacted, by 1 Anne, ft, 1. c. 18, © That the juſtices in ſeſ- ede be 
e ſions ſhall have full power, upon due preſent nent to them paid out of the 
* made that any bridge within their reſpective juriſdictions uni rate, 
is out of repair, and which by them hath uſually been or 
« ought to have been repaired, to aſſeſs every town, pariſh, or Moore 104. 
place within their reſpective commiſſions in the uſual pro- 2 Hale 131, 

% portions toward the repair of bridges, to be levied and col- 


; e 1:&ted by the conſtables or by ſuch other perſon or perſons, 
a © 28 the ſaid juſtices in ſeſſions ſhall direct, and paid by the 
7 * ſaid collectors to the high conſtables of every hundred in 6 
/ days alter they ſhall have received the ſame, and the high 
J 


* conſtables ſhall in 10 days after the receipt thereof pay the 
ſame to ſuch perſon as the ſaſd juſtices thall, in ſeſſions, ap- 
point to be treaſurers of the ſame (allowing the ſaid per- 
* ſons not exceeding 3 d. in the pound) to be employed and 
* accounted for according to the orders and directions of the 
* ſaid juſtices for and towards the amending of ſuch decayed 
* bridges and the highways at the end of ſuch bridges as need 
* ſhall require, which aſſeſſments ſhall be levied by diſtreis 
® within 10 days after demand, and every conſtable or other 


Vo. I. G 6 pet ſon 
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<< perfon who ſhall neglect to aſſeſs, colleR, or pay the m 
e as aforeſaid, ſhall forfeit 408. and every treaſurer that tha 
e pay any money but by the order of the juſtices as aforeſaid 
« ſhall forfeit 5 J and all fines, iſſues, penalties or forfeitures 
upon any preſentment or indictment for not repairing, &c. 
e ſhall be paid into the hands of the treaſurer for the purpoſe; 
« aforeſaid, and not into the exchequer. And all queſtions 
« concerning the repairs aforeſaid, ſhall be determined in the 
ſame county wherein they lie, and no preſentment or indid. 
10 A certiorari * ment ſhall = removed by GE Mops of the county 
ies upon an or- 66. into any other court, except the right of repairing by pri 
_ — vate perſons (or by 5 & 6 Will. & Mary, 8 11. the re 
private bridge, between pariſhes came in queſtion) and on which queſtion 
eee „inhabitants are admiſſable witneſſes. The general iſſue 
bur they ought „may be pleaded and this act and the 22 Hen. 8. may be 
to return the act given, with any ſpecial matter in evidence, and the plaintif 


upon which 44 ſhall be liable to pay double coſts,” 


their order is 


founded. Dalt. | 
504. And it has been determined that this act of Queen Ann extends only to bridges where the 


county is charged to repairs and that where a private perſon or pariſh is charged the 5 and 6 
Will. 3. c. 21. hath allowed the granting a certiorari. Strange goo, 


The expence of f Se. 21. It is alſo enaQed, by 12 Geo. 2. c. 29. f. 13. 
repuring Þ1i02*s for the more eaſy aſſeſſing, levying and collecting the couny 
a county rate, d rates, That no part of the money to be raiſed and collecled 
© in purſuance of this act ſhall be applied to the repairs of any 
„bridges, &c. until preſentments be made by the reſpedive 
grand juries, at the aſſize, great ſeſſions, general gaol deli- 
% very, or general or quarter- ſeſſions of the peace, held for 
1 | „* the county or place of the inſufficiency, inconveniency, 0 
{if «© want of reparation of their bridges, &c. &c.“ 


Juſtices may + Sef. 22. Alſo, it is further enacted, par. 14. That 
— —— e when any public bridges, ramparts, banks or cepts or other 
„works are required to be repaired at the expence of aly 

© county or place, the juſtices of the peace at their gran! 

or quarter ſeſſions reſpectively, or the greater part of them 

e then and there aſſembled, if they think proper and coure- 

c nient, aſter preſentment to be made as aforeſaid of the want 

„ of reparation of ſuch bridges, ramparts, banks or cept, 

„ may contract and agree with any perſon or perſons for re- 

c building, repairing and amending the ſame, and all othe! 

« works which are to be repaired and done by aſſeſſment u 

ce the reſpective counties or places, for any term or terms ot 

„years not exceeding ſeven years at a certain annual ſum, 

« payment or allowance for the ſame; ſuch contractor d 


Lag 


* contractors giving ſufficient ſecurity for the due perform * 
1 c ance thereof to the clerk of the peace or other officer of ti uf 
| place reſpectively; and ſuch juſtices at their reſpeclire or { 
« general or quarter ſeſſions ſhall give public notice of their wh 


6 intentien 


3 
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« intention of contracting as aforeſaid ; and ſuch contracts 

« ſhall be made at the moſt reaſonable price propoſed ; and 

« all contracts when agreed to, and all orders relating thereto 
« ſhall be entered in a book to be kept by the clerk of the 
« peace or other officer reſpectively for that purpoſe, and kept 
« among the records of the place, to be from time to time in- 
« ſpected by any of the ſaid juſtices within the limits of their 
« commiſſions and by any perſon or perſons employed con- 
« cerning the ſame without fee or reward.“ 


+ Se. 23. It is alſo further enacted, by 14 Geo. 2. c. 33. Juſtices may 
« That the juſtices of the peace of any county or place, at — — — 
« their general ſeſſions or general quarter ſeſſions aſſembled or Tebuilh 
« the major part of them, ſhall have power to purchaſe of, or | 
« agree, or contract with any perſon or perſons, bodies poli- | 
« tick or corporate for any price or parcel of land adjoining 
« or near to any county bridge within the limits of their re- 
« pective commiſſions, for the more commodious enlarging, 
« or convenient rebuildipg of the ſame ; which pieces or 
« parcel of land ſhall not exceed one acre in the whole for 
« any ſuch bridge and ſhall fram time to time be paid for by - 
* the reſpective county treaſurers out of any monies raiſed or 
« to be raiſed by virtue of 12 Geo. 2. c. 29 ; ſuch treaſurers 
being thereunto authoriſed by orders under the hands and 
« ſeals of the juſtices at ſꝛſſions or the major part of them; 
« which lands ſo purchaſed ſhall be conveyed as the ſaid juſ- 
« tices in ſeſſions ſhall appoint, in truſt, for the uſes and pur- 
« poſes of enlarging or rebuilding ſuch bridges reſpectively.“ 


CHAPTER THE SEVENTY-EIGHTH., 
Or NUSANCES xzLaTinG To PUBLIC HOUSES. 


F OR the better underſtanding of nuſances relating to 
public houſes, I ſhall conſider: In what manner they 


ue prevented and reſtrained by the common law, and in what 
manner by ſtatute, 


den. 1. As to the firſt point it ſeems to be agreed, That 
the keeper of an inn may, by the common law, be indicted 
nd fined, as being guilty of a publick nuſance (a) if he uſual- (a) Palm. 474. 
2 harbour thieves, or perſons of ſeandalous reputation, or (5) 7 2 1 6 
uffer frequent diſorders in his houſe, or take exorbitant prices, C. Car. Prog 
or ſet (e) up a new inn in a place, where there is no manner Dalton c. 7. 


need of one, to the hindrance of other ancient and well (*/ S. 146. 
G2 „ goyerned 


Ll 


} 
! 
l 
j* 
i 
l 
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(a) 2 Hale 174. 
Dalt. c. 7. 
Palm. 374. 

2 Roll. 345 


(5) Palm. 374. 
2 Roll. 345 
(c) 10 H. 7. 8. 


309 H. 6. 18. 19 


9 Coke 87. 

id) Dy. 158. 

B. Ac. ſur. caſ. 
76. 92. 

(e) H. ,. 146. 
r. 
(f) 5 FE. 4. 2. 
(z) palm. 374. 
2 Roll. 345, 346. 
3 Co. Caley's 


caſe. Blackerby 169. Cro. Eliz. 622. Brownlow z 54. Keilw. 50. 
1 Selk. 388. Moor 877. 


1. 2. 
Shower 268. 


(b) 2 Roll. A. 
84. 85. 


[:) 2 Rol. A. 84. Ok 


Salk. 45 
2 Roll. 345. 


Palm. 367, 374. 


2 Keb. 506. 

1 Bull. 109. 
Salk. 45. 
Blackerby 170. 
God bolt 345, 
Hutton 100. 
Cro. Jac, 528. 


Dalton 56. 133. 
204. Vide 455. 


ſect. 12. 


* 


1 Burrow 22. 


Vide F. N. B. 
172. 

Regiſter 184. 
Rat. 686, 


tion wholly unfit for ſuch a pui poſe. 


upon his tendering him a reaſonable (c) price for the ſame, 


Or NUSANCES xzLavino. Bb, 


governed inns, or (a) keep it in a place in reſpect of its ſitua. 


Sect. 2. Andd it ſeems alſo to be clear, That if one who 
keeps a common inn, refuſe either to receive a traveller 28 
gueſt into his houſe, or to find him victuals, or (5) lodging, 


he is not only liable to render (d) damages for the injury in 
an action on the caſe at the ſuit of the party grieved, but may 
alſo be (e) indicted and fined, at the ſuit of the king. Alf it 
is ſaid, That he may be compelled by the conſtable (f) of th 
town to receive and entertain ſuch a perſon as his gueſt, an) 
that it is no way (g) material whether he have any ſign be. 
fore his door or not, if he make it his common buſineſs to en. 


tertain paſlengers. 


11 and 12 Will. 3. c. 15. 
12 Mod. 255. Clayt. 97. Godbolt 346. Carth. 1 


Se. 3. It ſeems to have been always clearly (+) agreed, 
T hat he who has an inn by preſcription, may lawfully enlarge 
it upon the ſame land which has been uſed with it, either dy 
erecting new buildings thereon, or turning ſtables into cham- 
bers of entertainment, and that he ſhall have the ſame privi- 
lege in ſuch new parts of his houſe as in any of the old. 


ect. 4. Alſo it ſeems to be (i) ſettled at this day, That 
any perſon may lawfully ſet up a new inn, unleſs it be incon- 
venient to the publick in ſome of the reſpeas taken notice of 
in the firſt 1ection, and that he has no need of any licence 
from the king for this purpoſe, for the keeping of an inn is no 
franchiſe, but a lawful trade, open to every ſubject. Bu: if an 
inn degenerate into an ale-houſe, by ſuffering diſorderly up- 
pling, it ſhall be deemed as ſuch, 


But it is ſaid by Dalton, that inn keepers ought to hare 
licence and be bound by recognizance for keeping good order 
as ale-houſe kecpers are. WY > 


And by the commiſſion of the peace, two juſtices, one whe!t- 

of ſhall be of the quorum, may inquire of innholders, and « 

all and ſingular other perſons, who thall offend in the abuſe d 

weights and meaſures, or in the ſale of victuals, againſt th: 
form of the ordinances in that behalf made. 


Seck. 5. As to the ſecond point, viz. In what manner 7 
ſances of this kind are prevented and reſtrained by ſtatute, | 
is enacted by 12 Edw. 2. c. 6. © That no officer in ous 
ein borougi, that by reaſon of his office ought to kt? * 
« ſizes of wines and victuals, fo long as he is attendait * 


10 th 
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« that office, ſhall not merchandize for wines nor victuals, 
e neither in groſs nor by retail; and if any be convict of 
« ſuch offence, the merchandize ſhall be forfeited to the king, 
„ and the thi:d part thereof delivered to the party that ſued 


4 for the ſame, Se., 5 3 | 


$9, 6. And it is farther enafted by 6 Rich. 2. c. 9. Repealed by - 

« That no victualler ſhall have, exerciſe, or occupy any ju- Rich. 2. c. 
« dicial office in any town, but only where no other perſon 
« ſyfficient may be found to have the ſame office, In which 
« caſe-yet the ſame judge, for the time that he ſhall continue 
« in the ſaid office, ſhall utterly omit and abſtain himſelf and 
« his from the exerciſe of victualling, upon pain of forfeit- 
« ing his victuals ſo fold.” 


Sell. 7. And it is farther enacted by 3 Hen, 8. c. 8. 

“ That as often as any victualler choſen to bear any office * 
« within any city, borough, or town- corporate, which for the | 
« time that he ſhall ſtand and be in ſuch office ſhould have the 
« aſſeſſing and correction for ſelling of victuals, that then two 
« (diſcreet and honeſt perſons of the ſame city, borough, or 
« town-corporate, not being victuallers, nor any of them 
« heing a victualler, ſhall be choſen by the commonalty of the 
« ſame city, borough, or town-corporate, in like form as 
the ſaid afficer ſhall be choſen : which two perſons, with 
« the ſaid officer, ſhall be ſworn truly to ſeſs and ſet the prices 
and aſſizes of victual there, for the time that any ſuch vic. 
„ tualler ſhall abide in the ſame office: And that then it ſhall 
be lawful to all and every of the ſaid officers, after the ſame 
victuals be ſet and ſeſſed by the ſame officer, and the ſaid 
two perſons, or one of the ſame two perſons, the other be- 
ing abſent, to merchant and ſell wines, and all other vie- 
* tual in groſs, and at retail, during the time that he ſhall be 
* in any ſuch office, without any thing therefore to forfeit : 
The ſaid ſtatute, act, and ordinance of 12 Edw, 2. or any 
* other act or acts, ordinance, or ſtatuic to the contrary made 
in any wiſe notwithſtanding.” 


deck. 8. Alſo it is enacted by 21 Jac. 1, e. 21. * That all vie c Jac 
* hoſtlers or inn-holders ſhall ſell their horſe-bread, and their 609. 610. 
* hay, oats, beans, peaſe, provender, and alſo all kind of vic. * Koll. 225,226. 
n tual, both for man and beaſt, for reaſonable gain, having 
' reſpect to the prices for which they ſhall be ſold in the mar- 
* kets adjoining, without taking any thing for litter,” 


: And it is farther enacted by the ſaid ſtatute, “ That Carthcy I 70s 

. 3 hoſtler and innkeeper dwelling in any town or village, Skin. 29 8 
ing a thoroughfare, and no city, town- corpo ate, or mar- n 
et town, wherein any common baker, having been an ap- ny” ing _ 

prentice to the trade for ſeven years, is dwelling, may make | 


83 a « within 


«K 


* 
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** within his houſe horſe-bread ſufficient, lawful, and of due 


aſſize, according to the price of grain or corn; any thi 
in the faid ſtatute contained to the contrary notwithſtand. 
« ing.” 


And it is farther enacted, That if the horſe- bread, 

« which any of the ſaid hoſtlers or innholders ſhall make, be 

not ſufficient, lawful, and of due aſſize, according to the 

ce price of grain and corn, as aboveſaid ; or that i any of 

«< them ſhall offend in any thing contrary to this ad, the jul. 

e tices of aſſize, juſtices of oyer and terminer, juſtices of 

| « peace, in every ſhire, liberty or franchiſe within this 

* 4 realm, ſheriffs in their turns, and ſtewards in their leets, 

® may inquire, hear, and determine the ſaid offences of the 

© ſaid hoſtlers and innholders, who ſhall be fined for the fir 

- & offence, according to the quantity. of the offence, and for 

„ the ſecond offence ſhall be impriſoned for one month, and 
„ for the third ſhall ſtand upon the pillory, Ic.“ 


Refore . Seat. 9. And it is enacted by 5 and 6 Edw. 6. c. 2; 
tute it was law- ( That the juſtices of peace within every ſhire, city, borough, 
ful 5 any ge © town- corporate, franchiſe, or liberty within this realm, or 
honfe without two of them at the leaſt, whereof one to be of the gurun, 
licence, for it ** fhall have full power and authority within every ſhire, city, 
was a mean* of «© Sc. to remove, diſcharge, and put away common felling of 
ivelihood which . ly 

any one was free ale and beer in common ale-houſes and tippling-houſes.“ 


to follow, But Es . | 
if it was diſorderly kept it was indictable as a nuſance. Salk. 45. 


Dalton c. 9. Sed. 10. And it ſeems to have been the general opinion in 


. 100. the conſtruction of this clauſe, that an alehouſe keeper ſup- 
Id. Ray, 1303. preſſed in purſuance of it, cannot be afterwards licenſed again 


1405» but in open ſeſſions. 


Salk Sec. 11. And it is further enacted by the ſaid ſtatute of 
"i 5 and 6 Edw. 6. c. 25. ſ. 1.6 and 26 Geo. 2. c. 31.“ That 
„ none ſhall be admitted or ſuffered to keep any common 
& alehouſe or tippling-houſe, except in fairs, but ſuch as ſhall 
be allowed in the open ſeſſions, or by two juſtices of peace, 
« whereof one to be of the guorum. (1) 


(1) The clauſe excepting fairs, in the ſeveral acts, ariſes from the neceſſity of the thing, reſpefling 
the accommodation of perſons reſorting thither. But thoſe who ſhall brew ſuch ale or beer to be 
Sold by them in fairs, muſt take care to give notice to the gaugers that the ſame may be ſurveyed; 
for though they are exempted from taking licence, they muſt nevertheleſs pay the daties of excile. 
And this indulgence ſeemeth to be intended only in the place where the common fair is held; 
not in any private houſe, which may be within the limits of the town where ſuch fair ſhall be kept, 
| viyecially where there are licenſed ale-houſes ſufficient, 1 Burn. 25, 


4+ $40, 
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+ $-. 12. But it is recited by 2 Geo. 2. c. 28. f. 11. The manner 
That many inconveniences have ariſen from perſons being ond tiene of 
licenſed to keep inns and common alehouſes (1) by juſtices 3 
of the peace, who living remote from the places of abode 
of ſuch perſons, may not be truly informed as to the occa- 
fon or want of ſuch inns or common alehouſes or the cha- 
ders of the perſons applying for licence to keep the ſame; 
it is therefore enacted by the 26 Geo. 2. c. 31. ſ. 4. That 
« no licences for the purpoſes aforeſaid, ſhall be granted but 12 Mod. 254. 
« on the firſt day of September yearly, or within twenty 3838. 3 
« days after ; and that ſuch licence ſhall be made for one year 
« only to commence on the twenty-ninth day of the ſaid Wl 
« September ; and that the day and place for granting ſuch ger * 
« licences ſhall be appointed by two or more of the juſtices ien: 
« acting for the diviſion (2) (where the perſon to be licenſed beinglegally 
« dwells) by a warrant under their hands and ſeals at leait ten ray 4 
« days before ſuch meeting, directed to the high conſtable or 22. f. 6. 9 Ann 
« high conſtables of the ſaid diviſion dae, him or them 23. © Geo, 
« to order his or their reſpective petty conſtables or other we * 
peace officers to give notice to the ſeveral innkeepers and ſ. 20. 

« glehouſe keepers within their reſpective conſtablewicks of 
te the day and place of ſuch meeting; and all licences here- 
« after granted at any other time or place ſhall be null and 
void to all intents and purpoſes whatſoever. —But by ſect. 
« 16, this act ſhall not extend to alter the time or times 
« of granting ſuch licences for keeping of common inns or 


© ale-houſes in any city or town- corporate. (3) 


1) Houſes for the accommodation of perſons who reſort to the ſeveral watering places in the 
zugdom, where their reſpective owners, their gueſts lodge, board, dreſs their viduals, ſupply 
dem with ale, beer and other liquors and entertain their horſes at 8 d. a day, but fell to no other 
perſons are not inns nor alg-houſes within this act. 


(2) But it is not neceſſary to ſet forth ſpecially in the licence that it was granted at a general 
meeting of the juſtices holden for the diviſion z and therefore a conviction for keeping an ale-houſe 
vithout ſuch licence, is not good upon the evidence of the licence only but there muſt be other 
evideace, 2 Seſſ. Ca. 133, Andrews 81. 


(3) In cities and town2-corporate ſuch certificate is ſuppoſed not to be neceſſary by reaſon of the 
[opinquity of the perſons to be licenſed, 1 Burr. 27. 


| Scl. 13. And it is alſo enacted by the ſaid ſtatute, 1,qc., autho- 
That upon granting licences by juſtices of the peace to any riſed to grant li- 
' perſon to keep an alehouſe, inn, victualling houſe, or to gane upon * 
* ſell ale, beer, and other liquors by retail, every ſuch perſon fate — 
* ſhall enter into a recognizance to the king in the ſum of 10 J. zance. 
_ with two ſufficient ſureties each in the ſum of 51. or one 
© lufficient ſurety in the ſum of 10/7. under the uſual condi- 
non for maintenance of good order and rule within the 
* ſame; and in caſe the perſon applying for ſuch licence ſhall 
be hindered through ſickneſs or infirmity or any other rea- 
ſonable cauſe to be allowed by the ſaid juſtices, to attend in 
G 4 « perſon 
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| & perſon at the meeting of the ſame juſtices for granting the 
« ſaid licences that it ſhall be lawful for them to grant 
e ſuch licence upon two ſufficient ſureties entering into ſuch 
e recognizance each in the penalty of 107. for performance 
<« of the condition of the ſaid recognizance. (4) 


(4) The court of King's Bench has no power to review the reaſons upon which juſtices of th; 
peace form their judgments in granting licences, by way of appeal from ſueb judgment - 
over-ruling the diſcretion intruſted to them. But if it clearly appears that the juſtices have been 
partially, maliciouſly, or corruptly influenced in the exerciſe of this diſcretion and have conſe. 
quently azuſed the truſt repoſted in them; they are liable to proſecution by indictment or infor. 
mation or even poſſibly by action if the malice be very groſs and injurious. But, if their ind : 
ment be wrong, and their heart and intentions be pure, Gd forbid, that they ſhould be puniſhed, 

Lord Mansfield. Burrow 556. But on the contrary, if juſtices have acted from bad ms. 


= 2 fide, in granting licences, the circumſtance of their being intruſted with an abſolute 


di ſe orms the ſtrongeſt caſe for the interpoſition of the eourt. Burrows 1716. 1786. 4 
mand, therefore will not lie to compel the juſtices to grant a licence. 1 Burnard K. B. 40% 
1 Burrows 556. But the court, on affidavits importing a charge of corruption will call upon then 
to ſhew the reaſons whereby they guided their diſcretions and will grant a rule to ſhew cauſe why 
they mould not grant the licence, and if they do not ſhew ſufficient cauſe the court will grant 
information. And for inſtances of granting and refuling informations. Vide Strange $81, 
Burrows 653. 1317. a 
0 


(5) The guſtices $277, 14. And it is farther enacted, by 5 and 6 Edw. 6, 
* c. 25. ſ. 3. © That the juſtices of peace of every ſhire, 
either informa- “ city, borough, &c. may at their quarter-ſeffions by pre- 
tion or cone. © ſentment, information, or otherwiſe by their diſcretion, in. 
Fon or Pes. «© quite of all ſuch perſons as ſhall be allowed to keep any 
v. ction is only “ ale-houſe or tippling-houſe, and that be bound by recogni- 
1 “ Zance, as is aboveſaid, if any of them have done any a& 
: ded Go, „ whereby. they have forfeited the ſame recognizance ; And 
which ought to © the ſaid juſtices ſhall upon every ſuch preſentment or infor- 
"hs, raked „ mation, award proceſs againſt every ſuch perſon ſo preſent- 
1303. 1495 „ed or complained upon before them, to ſhew why be ſhould 
Vide Strange «©. not forfeit his recognizance, and may alſo hear and deter- 
637+ conti2* ce mine the ſame by all ſuch ways and means, as by their dil 


e crction ſhall be thought good.” (5) 
+ $:2.15. And it is further enacted by 26 Geo. 2. c. 31. 
Jo Tices may . 


u 7. That any juſtice of the peace of any county, riding, 
cences unleſs ** city, liberty, or town-corporate wherein ſuch licence ſhall 
eee © be granted, upon complaint or information that ſuch !i- 
tions of there. © cenſed perſon hath done or committed any act, offence of 
cognizance have © miſdemeanor, whereby in the judgment of the ſame juſtice 
been fulfilled: 4 ſuch recognizance may be forfeited, or the condition theresl 
(e) If the juſ- © broken may by ſummons (6) under his hand and ſeal require 
tice convicts © ſuch perſon ſo complained of, or informed againſt to a- 
On. 9 N ce pear at the next general or quarter- ſeſſions of the peace {ct 
ble to an infor. * the faid county, riding, City, liberty or town-corporite 
mation forthe © then and there to anſwer to the matter of ſuch complaint ot 


miſdemeanors ; — NF g aden who 
.. information; and alſo may bind the perſon or p 


L. R. 1207, „ ſhall make ſuch complaint or information or any other * 
Seil. Cal's 353. on or perſons in a recognizance to appear at ſuch geber 
L. Ray. 130. or quarter- ſeſſion and give evidence againſt ſuch perſcn '? 

by” „ complaine 


L. Ray . 1405. 


A * 
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« complained of or informed againſt ; and the juſtices of the 
ii peace in their general or quarter- ſeſſions ſhall have power to 
« direct the jury which ſhall attend at ſuch ſeſſions for the 
« trial of traverſes or ſome other jury of twelve honeſt and 
« ſubſtantial men to be then and there impannelled by the 
« ſheriff, without fee or reward, to inquire of the miſde- 
« meanor charged in the ſaid complaint or information; and 
« if ſuch jury ſhall find that the perſon ſo complained of or in- 
« formed againſt hath done any act whereby the condition of 
« his recognizance is broken, ſuch act being ſpecified in ſuch 
« complaint or information, it ſhall be lawful for the court of 
« ſeſhon to adjudge ſuch perſon guilty of the breach of ſuch 
« recognizance (7) which verdict and adjudication ſhall be 
« final to all intents and purpoſes, and thereupon the ſaid juſ- 
« tices ſhall order the recognizance entered into by ſuch of- 
« fender to be eſtreated into the court of exchequer to be le- 
« yied for his majeſty's uſe ; and that the ſaid perſon the con- 
dition of whoſe recognizance ſhall be ſo adjudged to be 
« broken and forfeited, ſhall from and after ſuch adjudica- 
« tion be utterly diſabled to ſell any ale, beer, cyder, perry, 
« ſpirituous liquors or ſtrong waters for the ſpace of three 
« years, and any licence granted to ſuch perſon during ſuch 
« term ſhall be void and of none effect But the juſtices may 
« adjourn the hearing and trial to the then next general or 
« quarter-ſefſions where the ſame ſhall be finally determined.“ 


457 


) There are two modes of ſuppreſſing a licenſed ale-houſe : Firſt, by proceeding on a breach 
of the condition of the recognizaace z (but the party having another trade or being a bailiff can be 
no cauſe in ſuch caſe.) Secondly, by inditment, and then there muſt be ſuch diſorders proved, as 
will ame unt to a nuſance. Salk. 45. for, except for diſorder, the juſtices cannot ſuppreſs a licenſed 
ale houſe, Salk, 471, But where an ale-houſe is ſuppreſſed by indictment as a common nuſance z 


i; is as to the perſon, not the houſe, for that may be licenſed to a better man. Hutt 100. 


And by par. 11, If any perſon ſhall be diſabled by con- 
* viction to ſell ale, beer, cyder or perry; he ſhall by the 
* ſame conviction be diſabled to ſell any ſpirituous liquors, 
* any licence before obtained for that purpoſe notwithſtand- 
ing, and every licence granted to him for ſelling ale, beer, 
* cyder, perry or ſpirituous liquors ſhall be void, and if he 


* ſhall ſell during ſuch diſability he ſhall be puniſhed, or for 


* ſelling without licence, and a certificate from the clerk of 


the peace (which he ſhall grant without fee) of ſuch convic- 
tion ſhall be legal evidence.” 


9:2, 16. And it is farther enacted, by 5 and 6 Edw. 6. 
C25. f. 4. © That if any perſon, other than ſuch as ſhall be 
k allowed by the ſaid juſtices, ſhall obſtinately, and upon his 
„ den authority, take upon him to keep a common ale- 

houſe, or tippling-houſe, or ſhall contrary to the com- 


«© mandment 
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„ mandment of the ſaid juſtices, or two of them, uſe com 

<<. monly ſelling of ale and beer, except in fairs; that then * 

&« ſaid juſtices, or two of them, whereof one to be of the 
4 guorum, {hall for every ſuch offence commit every ſuch 
« perſon ſo offending, to the common gaol within the 
* ſaid ſhire, city, borough, &c. there to remain without 
bail or mainprize by the ſpace of three days ; and before 
<« his deliverance the ſaid juſtices ſhall take his recognizance 
* with two ſureties, That he ſhall not keep any common 
* alehouſe, tippling-houſe, or uſe commonly ſelling of ale 
or beer, as by the diſcretion of the ſaid juſtices ſhall ſeem 

" „ convenient.“ 

The exciſeman's f Sef?. 17. And it is farther enacted by 26 Geo. 2. c. 31. 
book to be proof ſ. g. That where any juſtice of the peace ſhall ſuſpe& that 
2 any alehouſe-keeper, victualler, or retailer, ſells ale, beer, 
keeper,  ©& cyder, or perry, without ſuch licence, it ſhall and may be 
% lawful for ſuch juſtice to call ſuch ſuſpected perſon before 

„him, and alſo any exciſe-officer or gauger to produce before 

* ſuch juſtice his ſtock book, or other account which ſuch 

< officer keeps, of the charge or ſurvey of ſuch ſuſpected per- 
« ſon in reſpect of any of the liquors aforeſaid ; and likewiſe 
© to examine ſuch exciſe-officer or gauger upon oath touch- 
„ ing the manner in which ſuch officer ſurveys or charges 

© ſuch ſuſpected perſon in reſpect of any liquors aforeſaid, or 

„% how or in what manner ſuch ſuſpected perſon actually pays 

the duties for any of the ſaid liquors; and if it ſhall appear 
pe * by ſuch ſtock book or other account, or by the examination 
of the ſaid officer or gauger, that ſuch perſon ſo ſuſpeCted 

of ſelling any of the liquors aforeſaid, is ſurveyed as a vic- 
& tualler or retailer, and is charged with the ſame duties that 
* victuallers and retailers are uſually charged with, and pay 
% for any of the liquors aforeſaid, and is not intitled to the 
s allowance or abatement given to common brewers, then 
& and in ſuch caſe ſuch ſuſpected perſon ſhall be deemed an 
« alchouſe-keeper, victualler, retailer, or ſeller of any of the 
« liquors aforeſaid, to all intents and purpoſes, as if the ſame 

„ had been proved by two witneſſes.“ 


— - a ** _ 2 2 PIN —_ FR mY 3 


1 + Sea. 18. And it is farther enacted, par. 10. © That if 

— — AN any perſon ſhall make information before any one juſtice, 
tuſpeRed not to © and ſhew probable cauſe that he ſuſpects that any perſon 
>< licenſed, 44 ſells ale, beer, or other liquors, without a licence from tuo 
« juſtices, it ſhall be lawful for ſuch juſtice to call ſuch ſul- 

te pected perſon before him, and alſo to ſummon any other 

« perſon as evidence, to prove the charge againſt ſuch ſuſ- 

e pected perſon; and if ſuch perſon fo ſummoned ſhall refutc 

« to appear, or when appearing ſhall refuſe to be examine 


« upon oath, and give evidence as aforeſaid, 18 
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« perſons ſhall forfeit the ſum of 10 J. to be levied by diſ- 
« treſs, Ec. for the uſe of the poor where the offender ſhall - 


« live.” (8) 


8) The juſtices may ſappreſs an unlicenſed alehouſe at diſcretion, for on the denial of a licence 
no appeal lies. And on the commitment of the owner of ſuch unlicenſed houſe, the want of a 
Ficeace can only come in queſtion, and not the reaſon why it was denied. Salk. 46. 


Selb. 19. And it is farther enaRted, by 3 Car. 1. c. 3- 3 Modern 275. 
« That if any perſon ſhall upon his own authority, not being Sat. Sas 
« thereunto lawfully licenſed, take upon him to keep a com- e 
« mon alehouſe or tippling-houſe, or uſe commonly ſelling of, ; 
« ale, or beer, cyder, or perry, except in fairs, every ſuch (9) . — 

. 4 r ection 
« perſon ſhall for every ſuch offence forfeit twenty ſhillings which was reci- 
« to the uſe of the poor of the pariſh where ſuch offence ſhall ted inthe former 


abe committed; the ſame offence being viewed by any dag ene preferi- 
« mayor, bailiff, or juſtice of peace, or other head officer which the pe- 


« within the ſeveral limits, or confeſſed by the party ſo of- nalty ſhould bs 
u fending, or proved by the oath of two witneſſes, to be — you 
« taken before any mayor, bailiff, or other head officer, or to be virtually 
« any juſtice of peace, being within the limits of their com- reed by f 


Geo. 3. To 46. 
« miſſion.” (9) | which preſcribes 


: . F | the amount and 
the manner of levying the penalties for this offence, I have omitted to inſert it. Vide infra, 
(ef. 39. page 464. 


+ $28. 20. And it is farther enacted by 26 Geo. 2. c. 21. Theclerk of the 
. 4. * That the ſaid recognizance, with the condition thereof, Fete un 


« fairly written or printed, ſhall forthwith, or at the next = yk 


« general or quarter. ſeſſions of the peace at fartheſt, after ſeſſions. 
« granting ſuch licences, be ſent or returned to the clerks of 
* the peace, or perſons acting as ſuch, for every county, 
riding, city, liberty, or town-corporate in England, wherein 
* ſuch licences ſhall be granted, under the hands of the juſ- 
* tices of peace, before whom ſuch recognizances were taken, 
* to be by the ſaid clerks of the peace, or ſuch other perſon 
* acting as ſuch, duly entered or filed amongſt the records 
* of the ſeſſions of the peace; and for every ſuch licence 
* granted without taking ſuch recognizance, and for every 
* ſuch recognizance taken, and not ſent or returned as 
* atoreſaid, every juſtice of the peace ſigning ſuch licence, 
p ſhall forfeit 31. 6s. 8 d. and by ſect. 6. the forfeiture for 

granting licences without taking recognizances, ſhall be 
together with coſts to him who ſhall ſue.” 


Sec. 21. And it is alſo 


further enacted, by par. 8. 3 , 
„That the clerks of the peace „ 


ſhall keep a regiſter or calen- hall deliver an 


: Gar of all the recognizances ſo ſent or returned, and ſhall fc to the 
: (liver to the juſtices at their general meetings in Septem- 
"7, every year, for granting licences in each diviſion, 

a true copy of ſuch regiſter or calendar; and 


4e that 


juſtices at their 
yearly meetings. 


* or place, 
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« tices clerk, taking ſuch recognizances to the clerk of the 
« peace, as a fee for recording, and for making and deliver 


« that for every recognizance there ſhall be paid to the ju 


ing copies as aforeſaid, one ſhilling, and no more, by th 
e perſon licenſed, over and above the fees Payable to the d 


Conviction of 
unlicenſed per- 
fons to be re- 
turned, &c. 


The manner of 
obtaining a 
licence for a 
houfe not Ticen- 
ſed before. 


1 Burr. 557; 
558. 


4 juſtices clerks.“ 


+ Sect. 22. And it is further enacted by par. 13. * That 
c every conviction of any offender for ſelling ale, beer, ot 
„ other liquors without ſuch licence, or after being diſabled 
eto ſell as aforeſaid, ſhall be certified by the juſtice of peace 
« making the ſame, to the next general or quarter ſeſſions to 
« be filed and entered among the records of the ſaid ſeſſion: 
« and there ſhall be added that the ſame is the firſt, ſecond « 
ce taird conviction. —Provided always, that the offender who 
« ſhall be puniſhed by virtue of this act, ſhall not be pu- 
4 niſhed for the ſame offence by virtue of any former 20 
« and 2 converſo, Nor ſhall this act extend to the two "ty 
« yerſitics.” | 


+ Sefl. 23- And it is further enacted by the above-men” 
tioned ſtatute 26 Geo. 2. c. 31. par. 2. for the better pre” 
venting diſorders in alehoules, ** That no licence ſhall be 
granted to any perſon (except in cities and towns corpo- 
„ rate, ſ. 16.) not licenſcd the year preceding, unleſs ſuch 
« perſon produce at the general meeting of the juſtices in 
“% September, a certificate under the hands of the parſon, 
% yicar, or Curate, and the major part of the churchwardens 
« and overfecrs, or elſe of three or four reputable and ſub- 


« ſtantial houſcholders and inhabitants of the pariſh or place 


5 


« where ſuch alehouſe is to be, ſetting forth that ſuch perſon 
* js of good fame, and of ſober life and converſation; and 
« jt ſhall be mentioned in ſuch licence that ſuch certificate 
« was produced, otherwiſe ſuch licence ſhall be null aud 
% void. (10) 


10) In citiez and towns corporate ſuch ceatificate is ſuppoſed not to be neceſſary, by reaſon of 
the propinquity of the perſon to be licenſed. 1 Burn 27, Yet it is diſcretionary in the juſtice 
whom they will licenſe, and a mandamus will not he to compel the juilices, becauſe the tc 
why it was denied reſide with themſelves. Str. 881. | 


How in caſes of 
death the licen- 
ces may be made 
good. 


(11) By 29 Geo. 
2+ C. 1. fo 23 . 
the neceſſity of 
this certificate 
is diſpenſed 
with in the re- 
pre ſentatives of 
the party dying · 


+ $22. 24. And it is further enacted by ſaid ſtatute, par. 3 
« That if any licenſed perſon ſhall die, or remove from 41 
<« alechouſe, it ſhall be lawful for the perſon ſucceeding to 
« ſuch houſe, to keep on the ſaid alehouſe during the reſdue 
« of the term of ſuch licence, on condition that within thirt? 
« days after ſuch death or removal, ſuch perſon obtain ſuch 
« certificateas aforeſaid, (11) to be ſigned by ſome neighdou'- 
« ing juſtice, in order to its being. produced at the nt 


„general meeting in September; and if ſuch certificate be 
- * 3 
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« not ſo obtained and ſigned within the ſaid thirty days, then 
« immediately from and after the expiration thereof, ſuch vide infra, 
0 . ſhall be null and void; and no licence ſhall entitle ſect. 35. 
4 00 perſon to keep an alehouſe in any other place than 

« — in which it was firſt kept by virtue of ſuch licence; 

« and ſuch licence with regard to all other places, ſhall be 

« null and void.” 
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+ Set. 24. And it is further enaQed by 26 Geo. 2. c. 13. No juſtice whe 


g deals in malt 
11.“ That no juſtice of the peace being a common brewer 5. . ge 
« of ale or beer, innkeeper or diſtiller, or a ſeller of or dealer liquors, ſhall 
« in ale or ſpirituous liquors, or intereſted in any of tne ſaid interfere in 

in ale OT ip a f granting licen- 
« trades, or being a victualler or malſter, ſhall be capable, ces. 
« or have any power to grant licences for ſelling ale or beer, 


« or any other liquors, but the ſame ſhall be void.” 


+ SA. 26. And by 4 Jac. 1. c. 4. If any perſon ſhall — 
« ſell or deliver any beer or ale to any perſon that ſhall then Iicenled houſe. 
« ſell beer or ale, as a common tippler, or alehouſe keeper, x 
« the ſame perſon not having a licence to ſell ale or beer, 

« (except it be for the uſe of his houſehold only) ; he ſhall 
« forfeit for every barrel 6s. 8 d. and ſo proportionally for 
« other quantities ; half to the poor, and half to him that 
& ſhall ſue in ſeſſions by action of debt, information, in- 
« ditment, or preſentment. 


+ Se, 27. It is enacted by 2 Geo. 2. c. 28. ſect. 10. 


Sellers of ſpiri- 
That no perſon or perſons whatſoever ſhall ſell brandy or tuous liquors to 


* other diſtilled liquors by retail, to be drank in his, her, or Þ*licented inthe 
© their houſe or houſes, but ſuch perſons only as ſhall be —— 
« thereunto licenſed, in the ſame manner, and liable to the 

« ſame laws, as common alehouſe keepers.” 


+ Se. 28. And by the 10 Geo. 2. c. 17. ſect. 10, 11+ ns 


allo muſt be li- 
No perſon or perſons ſhall be enabled to ſell made wines, to cenſed. 


„be drunk in his, Her, or their houſe or houſes, unleſs firſt Jr the ſtamp- 


[IR duties on win 
* licenſed by two juſtices of the county, or place where the licences, vide 
* ſame are fold; and no ſuch licence ſhall be granted but to 9 Anne, c. 24, 


* perſons who ſhall keep publick victualling houſes, inns, Fa ry, 
* coffechouſes, or alehouſes. | 31 Geo. 2. c. 31. 


Sed. 29. And it is further enacted by 16 Geo. 2. c. 8. on 


9 . ' Sellers of ftron 
ſ, 8. * "That no perſon ſhall preſume to retail any brandy, waters, Kc. mal 
© rum,arrack, uſquebaugh, geneva, aquavitz, or any other di- be licenſed. 


g ſtilled ſpirituous liquors, or ſtrong waters mixed or unmix- Coq wag. 
ec, by whatever name they may be called, publickly or pri- vation on the 
© VYately,without firſt taking out a licence (12) for that purpoſe, ble — 
* within ten days at leaſt before they ſhall retail the ſame, and ox — 
for which they ſhall pay 295. : which licence, if taken out quors ana /piri. 
© within the bills of mortality, ſhall be under the hands and duet, 


« (, 4 „ and the attempt 
ſeals of two of the commiſſioners of exciſe, Se. But if made b nes 
cc taken cile office is 
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keep their ju- 
riſdiation diſtin 
from the juſ- 
tices, 


By 2 Geo. 2. 
c. 28, ſ. 10. 
Jaſtices of the 
peace and other 
officers ſhall have 
the ſame juriſ- 
dition over ſuch 
xctailers of ſpi- 
' rituous liquors 
as they have 
uver alehouſe 
keepers, | 


Sellers of leſs 
than two gal- 
lons to be deem- 
ed retailers, 
Vide 11 Geo. 2. 
c. 26. fo 1. 
where clande- 
tine ſellers are 
deemed retailers. 
And 9 Geo. 2. 
c. 23+ ſ. 16. 
Where giving li- 
quors to ſer- 
vants, or ap- 
rentices fetch - 
ing goods from 
thops, is deem- 
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e taken out without the limits aforeſaid, then ſuch licence 
d ſhall be executed under the hands and ſeals of the ſeveral 
c _ and ſuperviſors of excife within their reſpectiy: di. 

icts; and a freſh licence ſhall be taken out ten dafs at 
« the leaſt before the expiration of the twelve months after the 
“ taking out of the firſt licence, and in the ſame manner to 
«© renew ſuch licence from year, to year on pain of 101, 0 
4 two months hard labour, until paid, on conviction by one 
&« juſtice, And by 24 Geo. 2. c. 40. ſect. 11. and 26 Geo. 2. 
Ac. 13. ſect. 8. it ſhall in no caſe be mitigated below 5... 
And by 29 Geo. 2. c. 12. ſect. 22. ſuch perſon ſhall be 
&« firſt licenſed to ſell ale or ſpirituous liquors, by two or more 
“ juſtices of the peace.” — | 


+ Sec. 30. And by 77 Geo. 2. c. 17. ſect. 22, © Ever 
„ perſon who ſhall retail ſpirituous liquors mixed or unmixed, 
to be drank in any quantity whatſoever, in any place to 


© him belonging, or ſhall retail, or ſend the ſame abroad in 


< leſs than two gallons, ſhall be deemed a retailer. —And by 
& ſect. 19. no ſuch licence ſhall be granted, except to ſuch 
„ perſons only who keep taverns, victualling houſes, inns, 
* coffechouſes, or alchouſes ; and all other licences ſhall be 
« void; and if any licenſed perſon ſhall exerciſe the trade of 
a diſtiller, grocer, or chandler, or keep a brandy ſhop for 
« ſale of ſpirituous liquors, the licence ſhal} be void.“ 


ed retailing. Vide alſo ſect. 11. reſpecting paying wages in ſpirituous liquors. 


To what kind 
of publick- 
houſekeepers 
licences ſhall be 
only granted. 


+ Sec. 31. And by 24 Geo. 2. c. 40. ſect. 12. and 
26 Geo. 2. c. 13. ſect. 9. No licence ſhall be granted 
« within the limits of the head office of exciſe in London, 


e but to ſuch as occupy tenements of 10 J. a-year, and pay 


% pariſh rates for the ſame, or in places where the occupies 
e of houſes are not rated to the church and poor, then to ſuch 
* perſons as pay rent of 12 J. a-year, and not otherwiſe, no! 


to perſons in any other part of the kingdom but ſuch 2 


Puniſhment on 
Perſons ſelling 
diſtilled liquors 
wichaut licence. 


% pay to the church and poor: and no licence ſhall be of 20 
«© avail longer than he ſhall be ſo qualified.“ 


1 $848. 32. And by 24 Geo. 2. c. 40; ſect. 13. al 
9 Geo. 3. c. 6. All the diſtilled liquors that ſhall be then, 
„or at any time within ſix months after conviction of ſuch 
© unlicenſed perſon, found in the cuſtody, houſe, or other 
place occupied therewith, whether it be in his own occupa- 
tion or not, ſhall, by warrant of the ſaid commiſhoners, 
© of one juſtice, be ſeized and ſtaved, or otherwiſe deftroye. 
« And if any perfon ſhall offend again in like manner, the 
% commiſſioners, or juſtices before whom he ſhall be convict· 


« ed of ſuch ſubſequent offences, may inflict the _— 
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any former law to be inflicted for ſuch offence, and alſo 
commit the offender to the houſe of correction, not ex- 
& ceeding three months.“ 


* Officers by war- 
+ Sg. 33. And by 24 Geo. 2. c. 40. ſect. 41. The rant may break 


« commiſſioners, or one juſtice on oath of any offence againſt 9? , Sc, 
« this act, or any other act, for retailing of ſpirituous liquors, 
« may grant a warrant to any of the peace officers, or other 
« pariſh officers, to enter and ſearch the houſes and other 
« places where the offence ſhall be ſworn to have been com- 
« mitted, or in the occupation of the perſons ſworn to be 
« puilty thereof, and they may break open the doors if not 
« opened on demand, and ſeize all ſuch diſtilled ſpirituous li- 
« quors as they ſhall there find, and detain the ſame till the 
« offence ſhall he heard and determined ; and if the offender 
« be convicted, the liquors ſhall be forthwith ſtaved; and if 
« he be not convicted, the ſame ſhall be reſtored,” 


+ $8. 24. And whereas the aforeſaid penalty of 101, is Tbe penalty of 
. to deter offenders, it is therefore enact- led ng — 
ed by 13 Geo. 3. e. 56. That whoever, for himſelf, or by gut a licence, © 
« any other perſon for his benefit, ſhall preſume to retail 2 BY 

« diſtilled ſpirituous liquors, or ſtrong waters, without fir 

taking out a licence for that purpoſe, in the manner before 

« preſcribed and directed, ſhall forfeit 50 J. for each offence, 

« to be ſued for, levied, recovered, and mitigated by any law e 

« of exciſe now in force, or by action of debt or information. 

* at Weſtminſter, half to the king, half to the proſecutor : 

* but this penalty ſhall not either by the commiſſioners or | 
« juſtices be reduced below 51. | 


+ Se. 35. And it is further enacted by 29 Geo. 2. c. 12. The repreſenta- 
lect. 32. That if any perſons ſo licenſed to ſell ale, beer, or des of a — 
other exciſeable liquors, ſhall die or remove from the ale- ws bars. oi 
* houſe, or other place wherein ſuch ale, beer, or other li- of the licence, 
* quors, ſhall, by virtue of ſuch licence, be ſold, it ſhall and CE 
* may be lawful for the executors, adminiſtrators, and aſſigns by 2 
* of ſuch perſon ſo dying or removing, who ſhall be poſſeſſed e. 31. Vide: 
* of ſuch houſe or place, or the occupier thereof, to ſell ale, defect. 24+ 
beer, or other liquors therein, during the reſidue of the 
© term for which ſuch licence ſhall have been granted to the | 
” perſon ſo dying or removing, without any certificate from | 
© any juſtice of the peace, or any new licence to be had and 
; obtained in that behalf, any thing in 26 Geo, 2. or any 
* Other law to the contrary notwithſtanding.” 


t ed. 36. And it is further enacted by ſaid ſtatute, ſect. How houſes 
24. * That in caſe any alehouſe in England ſhall become which become 
: empty or unoccupied after the general day appointed for li- 1 8 

cenſing, (the oceupier whereof was duly licenſed the yeat 


e preceding) 


Prifon keepers 
ſelling liquors 


houſe keepers. 


Sellers of ſpiri- 


All the former 
penalties upon 
perſons ſeliing 

liquors without 
licence for that 
purpoſe, made 


Or NS AN CES AAT By, 


< preceding) it hall be lawful for any two of his majeſty's 
<< juſtices of peace at a petty ſeſſions to grant a new licence 
© to any new tenant or occupier to open ſuch houſe, as an 
* alehouſe, or victualling houſe, and to ſell ale there ti}! the 
next general licenſing day, fo as the ſaid licence be ſtamped 
nas directed by the act: ſuch new tenant or occupier obtain. 
ing ſuch certificate as is directed and preſcribed by 26 Geo 
* 2. c. 31. But this act not to extend to licences granted 
by commiſſioners of exciſe,” 


+ Set. 37. And by ſect. 26. Every perſon who ſhall re. 
& tail ale, beer, or other liquors, in any priſon, or houſe of 
correction, or workhouſe, ſhall be deemed keepers of com- 
“ mon alehouſes and tippling houſes, unleſs they ſhall obtain 
« a licence according to law.” | 


+ $2. 38. And by 29 Geo. 2. c. 29. ſect. 22. © Neither 
© the commiſſioners of exciſe, or any of the collectors or ſu- 
«© perviſors, or any other officers appointed to deliver licences 
to the retailers of any ſpirituous liquors or ſtrong waters, 
«ſhall grant or deliver any ſuch licence 40 any perſon who 
<< ſhall not produce a licence, granted to him by juſtices of 
&« the peace to ſell ale, beer, and other exciſeable liquors, 
« and ſtamped according to 9 Anne, c. 23.” 


+ Sec. 39. And whereas by the laws now in force, per- 
ſons ſelling ale or beer, or other exciſeable liquors by retail, 
without licence, are liable and ſubje& by different laws to 
different penalties and puniſhments, which has occaſioned 
much confuſton, and an ill and improper uſe has been made 
thereof in many inſtances: for the prevention thereof it is 
enacted by 5 Geo. 3. c. 46. ſect. 22. That every perſon 
« lawfully convicted of ſelling ale or beer, or other exciſeable 
<« liquors by retail, without being duly licenſed ſo to do, ſhall 
« for every ſuch offence, forfeit and undergo the ſeveral pe- 
« nalties and puniſhments herein after mentioned, and po- 
« yided in that behalf, inſtead and in lieu of the ſeveral pe- 
« cuniary and corporal puniſhments which they are now liable 
or ſubje& to by any law now in force; that is to ſay, for the 
« firſt offence the ſum of 40 3. and alſo the coſts and expence 
c of convicting ſuch offender; and in caſe ſuch ſum, together 
<« with the charges and expences of convicting ſuch offende! 
« ſhall not be paid within the ſpace of fourteen days next 
« after ſuch conviction, that then the offender ſhall ſuffer im- 
« priſonment for one month, unleſs the ſaid penalty, and the 
« coſts, charges, and expences of ſuch conviction ſhall be 
4. ſooner paid; for the ſecond offence 4 /. Cc. and, if not paid 
« within a week, two months impriſonment ; and for tst 


„third, and every other offence, the ſum of 60. Cc. 25 . "ER 


__ > - 7 


— 
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5 edi impri All 
id i days, three months. impriſonment, All 
: —_— — — — ſhall be aſſeſſed, ſettled, and 
7 * by the juſtice or juſtices of the peace W 
: is ſuch offenders ſhall reſpectively be convicted; and a 
© the penalties, forfeitures, Cc. ſhall go, half to the king, 
, d ihe other half to the informer ; together with all ſuch 
G _ charges, and expences, to be aſſeſſed or aſceriained 
& as aforeſaid.” 


+ Sed. 40. And it is farther enacted by 5 Geo. 3. 1215 
fot 23. « That it ſhall be lawful for any one or more juſtice 
10 if juſtices of the peace of the county or place, to hear 
« and determine the ſame offences in a ſummary wary whey 
& (aid juſtice or juſtices of the peace are hereby authoriſed and 
„ required, upon any information exhibited, or complaint 
« made in that behalf, to or before him or them, to ſummon 
« the party or parties accuſed, and alſo the witneſſes * ei- 
« ther fide, (if they ſhall be required to ſummon any ſuch 
« witneſſes) and upon the appearance or contempt of the 
« party or parties accuſed, by not appearing, to proceed to 
« examine and hear the matter in a ſumma:y way; and al- 
« {q to examine ſuch witneſſes on oath as fhall be produced 
« therein, and to give his or their judgment thereon z and in 
* caſe he or they {hall convict the party or parties lo accuſed, 
& or complained againſt, of the offence laid to his, her, or 
their charge, and ſuch party or parties ſhall refuſe or ne- 
« glect to pay the penalty or penaities, for which he, ſhe, or 
they ſtand convicted, within the time herein before men- 
& tioned for that purpoſe, together with the coſts of ſuch con- 
« yiction or convictions, to be aſſeſſed, ſettled, and aſcertain- 


Juſtices may 
hear and deter. 
mine the of- 
tence. 


be 5 
N. B. The *% 
number of wit. 
neſſes neceſſary 
toward the con- 
viction is not 
here — r 
and therefore ® 
this ſ-emeth to 
reſt as it was be- 
fore, on the ſta. © 
rute of 3 Car. 1. 
C. 3. Which di- 
rects the con- 
viction to be on 
confeſſion of the 
offender, or 
oaths of tb wit. ⸗ 
neifes, 1 Burn 


ech as aforeſaid ; that then it ſhall be lawful for every ſuch - 


* juitice and juſtices to iſſue a warrant 'under their hands and 
* ſeals, for the apprehending and committing to priſon any 
ach offender, for ſuch time, and in ſuch manner, as the 
* nature of the offence ſhall require, according to the true 
„intent and meaning of this ad.“ | 


Sell. 41. And it is further enacted, par. 24. o* That 
* whoever ſhall be ſummoned as a witneſs before ſucl, juſtice 
touching the matters aforeſaid, either on the part of the 
* proſecution, or the party accuſed, and ſhall neglect or re- 
* tule to appear at the time and place to be for that purpoſe 
appointed, without a reaſonable excuſe to be allowed of b 


ſuch juſtice ; or appearing ſhall refuſe to be examined on 
* oth and give evidence before ſuchy juſtice, ſhall forfeit 
twenty ſhillings, to be levied and paid in ſuch manner, and 


© by ſuch means as are herein before directed as to other 
* penalties,” 


Penalty on wit. 
neſſes not obey · 
ing ſummons. 
N. B. Chis pe- 
nalty is but 
mail, and might 
de eat the inten- 


tion of the at z 


for by the wit- 

neſs paying 20 $4 
the offender may 
chance to eſcape 
the payment of 
2, 4 or 61. be- 


. fides charges. 


Ja the Hatute of 26 Geo, 2. c. 31+ which impoſes on the like offence a 


I Iurn 24. po 
Vol. I. Hh 


But there is a 
penalty of 10 J. 


+ Se. 
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How perſons + Se. 42. But by par. 25. Perſons agorieved by the 
_— my «© conviction or judgment of any juſtice or juſtices of the 
e peace, for any of the offences aforeſaid, and ſhall give ſecu- 

ae beg e rity to the ſatisſaction of ſuch juſtice, &c. for payment of 
miſtake in ſct- penalty, coſts and expences, to be expreſſed in the Warrant 
ting forth that « of diſtreſs on ſuch conviction, may appeal to the next quar- 
ee « ter ſeſſions, unleſs the ſame be held within fix days or leß 

tne warrant of next after ſuch conviction ; and in that caſe to the juſtices 

diſtrels ; oy 55 „% àſlen bled at the next ſeſſions after ſuch ſeſſions, and not 

1 fog N « afterwards: and the judgment of ſuch ſeſſions ſhall be fa 
meaning feems and concluſive. And if ſuch appeal be frivolous and vera. 


to have been 1 . ; 
ee, the party grieved by the ſame ſhall have coſts, &. 


mall be expreſſed *© not excecding 5 5.” 

in the convic- 

tion; as ſpecified in the form preſcribed by the act. x Burn 25. But by 9 Geo. 3. c. 6. this 26 
Pall not extend to alter any ads made fince the 8 Geo. 2. c. 18. relating to the ſelling of ſpirituvys 


liquors by retail without licence. 


Mikeld 45. Sect. 43. Alſo it is enacted by 1 Jac. 1. e. 9. and 4 Jer, 
. are Jo Co 15. and 21 Jac. 1. e. 7. and 1 Car. $: © 4. « 4 hat if 
not to encourage any inn-kecper, victualler, or alchouſe-keeper, or any 
 tipoling ie their © keeper of a tavern,” vr one who fells wine in his houſe, and 
—_— „ alſo keeps an inn, or victualling in his houſe, do permit or 
& ſuffer any perſon, whether ſuch perſon be an inhabitant af 
the place where ſuch inn, Sc. ſhall be, or not to continue 
„drinking or tippling in any inn or viQualling-houſe, Cc. 
other than ſuch as ſhall be invited by any traveller, and 
& ſhall accompany him only during his neceſſary abode there; 
and other than labouring and handicraſtsmen in cities, and 
© town$s-corporate, and market towns upon the uſual work- 
ing days, for one hour at dinner-time, to take their dict in 
„ an alchouſe ; and other than labourers and workmen, wi9 
<« for the following of their work by the day, or by the great 
« in any City, town-corporate, market-town, or village, ſhall 
“ for the time of their ſaid continuing in work there, b 
wy « journ, lodge, or victual in any inn, alehouſe, or oth! 
« victualling-houſe ; or other than for urgent and neceſiar 
* occaſions, to be allowed by two juſtices of peace, [ hat 
then every ſuch inn-keeper, Qc. ſhall forfeit ten hill; 
<« to the uſe of the poor of the pariſh where ſuch offence (hz! 
e be committed; the ſame offence being viewed and feel bf 
any mayor, bailiff, or juſtice of the peace within their {+ 
4 far. 1.5, © veral limits, or found by verdict on a trial upon an indict 
„ ment at allizes, ſeſſions, or court-leet, or proved by te 
{a) 21 Jac. 1. 7+ 4 oath of (a) one witneſs to be taken before any mayor ® 
« bailiff, Sc. or any one juſtice of the peace, or Þy the vo⸗ 
« Juntary confeſſion of any offender, after which confethon 
e the oath of ſuch offender ſhall be taken, and be 2 ache 
« proof againſt any other offending at the ſame time. 
| $13 


3 
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$4, 44. And it is farther enacted by the ſaid ſtatute of How che penalty 
1 Jac. I. c. 9. par. 3. That the ſaid penalty of ten ſhillings ay "14 2 


« {hall be levied by the conſtables or church-wardens of the 
« pariſhes where the offence ſhall be committed, by way of 
« diſtreſs, and for default of ſatisfaction within fix days, the 

« ſame to be preſently appraiſed and fold, and the ſurpluſage 

« to be delivered to the party of whom the diſtreſs was taken, 

« and for want of ſufficient diſtreſs the party offending to be 

« by the ſaid mayor, &c, committed to the common gaol, 

« there to remain till the ſaid penalty be paid, And if the 

« {aid conſtables or church-wardens do neglect their duty in 

« levying the ſaid penalties, or in default of diſtreſs do neg- 

« let to certify the ſame within twenty days to the ſaid 

« mayor, Cc. every perſon ſo offending ſhall forfeit forty 

6 ſhillings, to the uſe of the poor of the parith where ſuch . 

« offence ſhall be committed, to be levied by diſtreſs of goods, 

« by warrant from any one juſtice of peace, Fc. to be taken 

« and detained fix days; within which, if payment be not 

« made, the ſame goods to be appraiſed and told, Se,” 

Sea. 45. But it is provided by the ſaid ſtatute of 1 Jac. 1- — 
c. 9.“ That the puniſhment of ſuch as ſhall offend againſt 2 OE 
* the ſame, within either of the twp univerſities, or the pre- ties. 
cincts or liberties of the fame, ſhall be done upon the of- 

& fenders, and juſtice miniſtred in this behalf; according to 
„the intent of the ſaid law, by the governors, magiſtrates, 

« jultices of the peace, or other principal officers of either of 
„the ſaid univerſities, to whom in other caſes the adminiſtra- 
tion of juſtice, and correction and puniſhment of offenders 
by the laws of this realm and their ſeveral charters. doth 

* belong; and that no other within their liberties, for any 
„matter concerning the ſaid law contrary to their ſeveral 

* charters, do intetmeddle, and that all penalties to be for- 

* feite) by virtue of the ſaid act, within either of the uni- 

* verſities or the liberties or precincts of the ſame, ſhall be 
* levied by the officers or miniſters of either of the ſaid 
Wunivesſities, to be from time to time in that behalf ap- 

* pointed by the vice-chancellors thereof for the time being 

© reſpectively, and that all powers and authorities given by 

* the laid act, ſhall by the governors, magiſtrates, and prin- 

** cipal officers aboveſaid, of either of the ſaid univerſities, 
be duly executed within either of the ſaid uniyerſities, Se.“ 


Sag. 46. And it is farther enacted by 4 Jac. 1, c. 5. and Tia pusichment 

2 Jac. 1. c. 7. * That whoever ſhall be drunk, and within of dnnkards. 

. (a) fix months after ſuch offence ſhall be convict thereof (a) 4 Ja. c. 1. 

- either on an indictment at allizes or ſeſhons, or couut-leer, 5 f. 11. 

„ % before any (6) juſtices of peace in any county, or any 
juſtice of peace, or other head officer in any City or towa- 


(b) 21 Jac. I. 7. 
H h 2 | corporate, 


Jace 4. 5. 


Or NUSANCES reLATiInNG xk. 1. 


c corporate, upon view or confeſſion or by oath of one wit. 
«« neſs, ſhall forfeit 5s. to be paid within one week after 
« conviction, to the church-wardens of the pariſh where 
< the offence ſhall be committed, &c. and if ſuch perſon ſhall 
« refuſe or neglect to pay the ſaid forfeiture, the ſame ſhall be 
& levied of his goods by warrant or precept from the (aid 
« court, or judge before whom the ſame conviction ſhall be: 
« and if the oftender be not able to pay the ſaid ſum of 55 
„ ge ſhall be committed to the ſtocks for every offence, there 
ce to remain ſix hours; and if he ſhall be convicted a ſecond 
time of the like offence, he ſhall be bound to the (a) good 
«© behaviour, with two ſureties in a recognizance of 100. 
And it any conſtable or other inferior officer of the place 
<« where the offence ſhall be committed, Cc. do negle& the 
t due correction of the ſaid offender, or the due levying of 
„the ſaid penalties, he ſhall forfeit 10s. to the uſe of the 
«© poor, c. to be levied by way of diſtreſs, by warrant from 
« any mayor, Oc.“ 


( Par. 6. 


"> © RON Set. 47. And it is farther enacted by the ſaid ſtatute of 
nets. + Jac. 1. c. 5. and 21 Jac. I. c. 7. and 1 Car, 1, c. 4, 
plings „That if any perſon ſhall remain or continue drinking or tip- 
(b) x Ca. 1. 4+ ©* pling in any inn, victualling-houſe, alehouſe or (b) tavern, 
(e) 21 Jace 1. 7. „ Cc. whether he be an (c) inhabitant of the place at the time 
% of ſuch drinking or not; and the ſame be viewed by any 
% mayor, or other head- officer or juſtice of peace, or con- 
« feſled by the offender, or proved by one witneſs in the 
« manner preſcribed for the above mentioned offence of (uf. 
« fering tippling in public houſes, unleſs it be in ſuch cates 
&« as are excepted in the ahove mentioned act, relating tothe 
Supra SeQ 20. 46 (aid offence of ſuffering tippling, &c. Every perſon ſo al- 
&« fending, and being convict within fix months, ſhall fortet 
« .35. and 4d. to the uſe of the poor of the pariſh where thc 
« offence ſhall be committed, to be levied by way of Ciſtrels 
« in ſuch manner as the above mentioned forfeitures for 
« drunkennels are to be Jevied : And if any ſuch offencer be 
<« notable to pay the ſaid forfeiture, any mayor, head offcer, 
e juſtice of peace, or court where any fuch conviction {hall 

be, may, ſet him in the ſtocks for four hours.” 


DD a, 008 48. And it is farther enacted by the ſaid ſtatute of 
3 ry 4 Jac. 1. c. 5. ſ. 7. 8 That all conftables, nb 
to preſent ſuch hęadboroughs, tithingmen, aleconners and ſidemen 
offences. « in their ſeveral oaths incident to their ſeveral offices, 
* charged in like ſort to preſent the offences contrary t the 


6 ſaid ſtatute.“ 


Supra Sect. 17. 


} 


(2) 4 Jace 1. 5+ 


Par. 11. 


Feclefiattical Seed. 49. But it is provided by the ſame ſtatute, ned 
Juriſdi&tion. = ©, That nothing therein contained ſhall in any wiſe gap a 
— y 4 ; , 


Ta 
' 


— FI - nn 2 A 


mos es, 8 
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ical juriſdiction.“ And it is farther provided, Only one pu- 
R 33 *. offender, who hath once deen plies —— 
66 for his offence againſt any article of the ſaid act, by any 
« the ways or means before limited, ſhall be efiſoons puniſhed 
« for the ſame offence by any other ways or means.“ 


co. And it is farther provided, par. 10. That Not to preju- 
« _— in the ſaid act contained ſhall be prejudicial to ei- 328 — 
« ther of the univerſities, but that the chancellor, maſter, gies, 
« and-ſcholars, &c. may as fully uſe and enjoy all their ju- 
« riſdictions, rights, privileges, and charters, as before the 
« ſaid ſtatute they had or might have done; any thing in the 
« ſaid act to the contrary no: withſtanding.” | 


$24. 81. And it is enacted by 7 Jac. 1. c. 10. That Additional pu- 
« if 2 perſon being an LA hoy ſhall be lawfully wment. 
« convicted for any offence committed againſt any of the 
« branches of either of the ſaid acts of 1 Jac. 1. c. 9. or 4 Vide Ld.Raym. 
« Jac. 1. c. 5. he ſhall for the ſpace of three years next en- 2393+ 1405. 
« ſuing the ſaid conviction, be utterly diſabled to keep any 
« ſuch alehouſe.“ | 


ect. 52. It is alſo enacted by 30 Geo. 2. c. 24. ſ. 14. publicans not te 
« That if any perſon or perſons licenſed to fell any forts of ſuffer gambling 
“ liquors, or who ſhall ſell or ſuffer the ſame to be ſold in his, 4 
« her, or their houſe, or houles, or in any out-houſes, ground, penalty of 101. 
or apartments thereto belonging, ſhall knowingly ſuffer © 
„any gaming with cards, dice, draughts, ſhufle board 
« miliffippi, or billiard tables, (kettles, nine pins or with any 
other implement of gaming by any journeymen, labourers, W 
« ſervants or apprentices ; on conviction by confeſſion, or on 
the oath of one witneſs, before any juſtice of the county 
or place within fix days after the offence committed, he 
* ſhall forfeit 405. and for every like offence afterwards 10 /. 
to be levied by warrant of diſtreſs, and three fourths thereof 
paid to the poor and the other fourth to the party on whoſe 
information the offender ſhall be convicted.“ 


el. 53. And it is further enacted, © That if any ſuch And the parties 
* perſons ſhall ſo game as aforeſaid, and complaint thereof ſhall who ſo game ar- 
de made on oath to a juſtice of the place, he may ifſte hls 3 
Warrant to a conſtable to apprehend and carry ſuch offender ; 
6 before a juſtice of the county, and on conviction as afore- 
= laid, he ſhall forfeit from five to twenty ſhillings, or be 
committed to hard labour.“ 


Hh 3 CHAP. 


CHAPTER THE SEVENTYNINTY, 


3s 


Or MON OY OL IIS. 


OR the better underſlanding the nature of the offence 

of procuring or making uſe of a monopoly, I ſhall con. 

der: Firſt, What ſhall be ſaid to be a monopoly: Secondly, 

In what manner the procuring, or making uſe thereof, are te. 

ſtrained by the common law: Thirdly, In what manner by 
ſtatute.. 


3 Inſt, 181. Sec. 1. As to the firſt point, it ſeemeth that a monopoly 
Noy 182. an allowance by the king, to any perſon or perſons, of the 
43: C. 159 (ole buying, ſelling, making, working, or uſing of any 
thing, whereby any perſon is ſought to be reſtrained from 
any freedom which he had before, or hindered from his 
lawful trade. (1) | 


(1) Monopoly and ingroſſing differ only in this, that the firſt is by patent from the king, the 
other by act of the ſubject between party and party, but are both equally injurious to trade 
and the freedom of the ſubject, and therefore are equally reſtrained by the common lau. 
Skinner x69, | 


* 


\ As to the ſecond point it ſeemeth, That the procuring 

yr making uſe of ſuch monopolies, is reſtrained by the 

"common law two ways. Firſt, By declaring all grants of 

- this kind to be void, Secondly, By making thoſe who pro- 
cute or make uſe of them liable to be fined. 


4 Mod. 132, $-4. 2. And firſt it is ſaid, That all grants of this kind 


127. 76. . 
2100 85. relating to any known trade are made void by the common 


1 Roll, 4. law, as being againſt the freedom of trade, and diſcouraging 


N 174+ labour and induſtry, and reſtraining perſons from getting an 
2 Inft. = 47. honeſt livelihood by a lawful employment, and putting it 


10 Mod. 131. the power of particular perſons to ſet what prices they pleale 


— — on a commodity; all which are manifeſt inconveniencies 0 
he to 173, the publick. (2) | 

197 to 204+ ; 

243 50 220, Faſt India Com. v. Sandys. | 

te frater- 
4 by-14'*$ 
ate B. 


(2) The king, and none but the king, Skinner 224. by bis charter, may conſtitu 
nities for the management of foreign and domeſtic trade. 8 Co. 125. who may Mak 
in reftraint, if they be tor the regulation of trade. See Com. Dig. by-law, b. 3. © 3. 
I. 1. D. 4. 10 Mod. 139. 


(a) 2 R. he, Se. 3. And upon this ground it hath been (a) e. 
r King's gra: ny particular corporation of the!“ 
2 Inſt. 61. Te the * aber han. / F 10mp01 tation 
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importation of any merchandize is void, whether ſuch mer - 
chandize be prohibited by ſtatute or not. (3) t 


;) Hence alſo it ſeems, that the king's charter, empowering par-icular perſons to trade to 
—— ſuch a place is void, ſo far as it gives ſuch perſons an excluſive right of trading and 
debarring all others : and it ſeems now agreed that no hing can exclude a ſubje&t from trade but an 
a& of parliament. Ray. 489. Chan. Ca. 165, Vernon 127. Skinner 165. 3 Mod. 126. 
3 Bacon 627. c. 3. Trade 4. * 


$5. 4. And for the like reaſons alſo it hath been reſolved, (a) 2 R. Abr. 
That the grant of the ſole (e) ingrofling of wills and inven- (1 Jones 2316 
tories in a ſpiritual court, or of the ſole () making of bills, 2 R. Abr. 214. 


pleas and writs in a court of law, to any particular perſon, is 3 Mod. 75. 


k ern. 120. 
void. | 15 10 Mod. 107. 
f ä 5 : < 131. 133. 
Sell. 5. Alſo it hath been adjudged, That the king's grant (9 11 co. 84, 
of the ſole making, impor:ing, and ſelling of (c) playing cards, ; , &c. 


is void, notwithſtanding the pretence that the playing with 12 27 
them is a matter merely of pleaſure and recreation, and often 2 lat. 4). 
much abuſed, and therefore proper to be reſtrained ; for ſince Vide 2 Atkins 
the playing with them is in itſelf lawful and innocent, and the 454+ 

making of them- an honeft and Jaborious trade, there is no 

more reaſon why any ſubject ſhould be hindered from getting 


his livelihood by this than by any other employment. 


Sent, 6. But it ſeemeth clear, That the king may, for a Noy 182, 83. 
reaſonable time, make a good grant to any one of the fole uſe _ 
of any art invented or firſt brought into the realm by the grau- 
tee, as ſhall be ſhewn more at large in the 14th, 15th, il 
16th ſections of this chapter. Alſo it ſeems to be the betteg 
opinion, That the king may grant to pa: ticular perſons nÞ Mod. 256. 
ale ule of ſome particular emplovments, (as of printing the 1 Keb. 792. 
holy ſcriptures and law books, (4) &c.) whereof an unreſtrained 3 Mod. 75. 
liverty might be of dangerous conſequence. 


+) The reaſons given are, that the invention of printing was new; that it concernel the 


en and was matter of public care; that it was in the mature of à proclumativin, an! 
n * cou.d rake proclamations but the king. And as to law books, tnat the king has the ma- 


ag of j44ges, terjeants, and officers of law; and that la books are printed in a particular langug* 
öocharaktet, &c. 3 Bac. Abr. 627. in notis. 2 Ch. Ca, 6. Skinner 224. (1 Buin E. I. 41 


.cer Cate}, 1 Vernon 120. 275. Carth. 90. Carter 99. 1 Mad. 256. 3 Cco. 227. 10 Mod. 10). 
Selb. 7. Secondly, Alſo it is holden, That the procuring 3 lot. 181. 

or mbing ite of an unlawful monopoly is farther reſtrained CIOs 

by the COMMON law, by lubjecting thole who are guilty there- 

„e ane and impriſonment for the offence, as being ma- 

lum in jr, and contrary to the ancient and fundamental laws of 

ne Kingdom, And it is faid, That there are precedents of 

heeu tons of this kind in former days; but I cannot find 

«if Wer 1: Lance thereof. F 


164 Sees. 


*. 0 
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Sec. 8. As to the third point, viz, In what manner the 
s and making uſe of a monopoly are reſtrained b 
atute, it is declared and enacted by 21 Jac, 1. c. 3.“ That 
* all monopolies, and all commiſſions, grants, licences, char- 
ters and letters patents to any. perſon or perſons, bodies po- 
c lic or corporate whatſoever, of or for the ſole buying, ſel. 
ling, making, working, or uſing of any thing within this 
* realm, or Wales, or of any other monopolies, and all pro- 
* clamations, inhibitions, reftrgints, warrants of aſſiſtance 
and al] other matters whatſoever any way tending to the in- 
„ ſtituting, ſtrengthening, furthering, or countenancing of 
the ſame, or any of them, are altogether contrary to the 
„% laws of this realm, and fo are and ſhall be utterly void, and 
< of none effect, and in nowiſe to be put in ure or execy. 
6 tion.” | 


Seck. 9. And it is farther enaCted, par. 2.“ That 21 
„ perſons, bodies politick and corporate whatſoever, ſhall be 
« diſabled and uncapable to have, uſe, exerciſe, or put in we 
© any monopoly, or any ſuch commiſſion, grant, or licence, 
„ c. or other thing tending as aforeſaid, or any liberty, 
«© power, or faculty, grounded or pretended to be grounded 


' 


upon them, or any of them.“ 


| Se22. 10. And it is farther declared and enacted, par. 3. 
„That all monopolies, and all ſuch commiſſions, grants, and 
„ licences, c. and all other things tending as aforeſaid, and 
. the force and validity of them, ought to be, and ſhall be 
examined, heard, tried, and determined, by and according 
& to the common Jaws of this realm, and not otherwiſe,” 


3 Inft, 182, $28. 11. In the conftruction of this clauſe it hath been 


2 3 holden, That all matters of this kind ought to be tried in the 
* 44% courts of common law on y, and not at the council table, or 
in the court of Chancery, or any other court of like na- 
ture. (5) 
(50 Chancery will never eſtabliſh a right claimed under a cha. ein the Crown, till there | 


has been an action at law to try the right. 2 Atkins 484.—But it the higheſt point of - 
Lord Chancellor's juriſdiction to cance! the king's letters patent under the Great Seal. 4 ee 
And where a patent is granted to the piczudice of the ſubject, the king of right is to permit 10 
upon his petition to uſe his name for the repeal of it in a ſcire facias at the king's ſuit. 3 
221. Dyer 197. 8 Coke, Prince's Caſe. 11 Coke 74. 2 Ventris 344 · 6 Nod. 259. 

onetions concerning the eifect and extent of letters patent can only be tried in the king 5 coun 


Ca vp. 173. 


$22. 12. And it is farther enacted, par. 4. * That if 07 
& perſon ſhall be hindered, grieved, diſturbed, or diſquictet, 
« or his goods or chattels any way ſeized, attached, diftralt- 
c ed, taken, carried away, or detained, by occaſion or pre- 
« text of any monopoly, or of any ſuch commiſſion, * 


* 


« or licence, Cc. or other matter or thing tending as afore« 
« ſaid, and will ſue to be relieved in any of the premiſes, he 
« ſhall have his remedy for the ſame at the common law, "by 
« action grounded on the ſaid ſtatute, to be heard and deter- 
« mined in the King's Bench, Common Pleas, or Exche- . 
« quer, againſt the party by whom he'ſhall be fo hindered o + 
« orieved, &c. or by whom his goods ſhall be ſo ſeized or at- 
« tached, &c. wherein every ſuch perſon, which ſhall be ſo 

« hindered or grieved, &c. or whoſe goods ſhall be ſo ſeized 

« or attached, &c. ſhall recover three times fo much as the 

« damages which he ſuſtained by means of ſuch hindrance, 
He. and double coſts; and in ſuch ſuits, or for the ſtaying 

« or delaying thereof, no effoin, protection, wager of law, 

« aid, prayer, privilege, injunction, or order of reſtraint, ſhall 

« be in anywiſe prayed granted, admitted, or allowed, nor 

« any more than one imparlance : and if any perſon ſhall, 

« after notice that the action depending is grounded upon the 

« (aid ſtatute, cauſe or procure any aCtion at the common 

« ]aw grounded thereon, to be ſtayed or delayed before judg- 
ment, by colour or means of any order, warrant, power, 

« or authority, ſave only of the court wherein ſuch action 

« ſhall be depending, or after judgment ſhall cauſe or pro- 

« cure the execution to be flayed or delayed, by colour or 

« means of any order, warrant, power or authority, ſave on- 
« ly by writ of error or attaint, that then the faid perſon or 

« perſons ſo offending ſhall incur a præmunire.“ | 


$2. 13. It is ſaid, That the firſt branch of this laſt clauſe E y 
relating to the delaying of cauſes of this kind before judgment, 

not only extendeth to the Privy Council, Chancery, Exche- 
quer Chamber, and the like, but alſo to thoſe who ſhall pro- 


| cure any warrant from the king for ſuch purpoſe ; and it is 
ſaid, That the latter branch relating to the dclaying of execu- 
: tion after judgment extendeth even to the judges of the court 
; where the cauſe is depending, £5 


Vd. 14. But it is provided, par. 6. * That no declara- 


"t non in the ſtatute mentioned ſhall extend to any letters pa- 
i * tents and grants of privilege for the term of fourteen years, 
1 of under, of the ſole working or making of any manner of 
t * new manufactures within this realm,” (under which words 8a k. 447 


manuf.Ctures newly brought into the realm from beyond ſea 


Ire included, though they were not new there) © to the true 
* and firſt inventor and inventors of ſuch manufactures, 


ny * which others, at the time of making ſuch letters patgnts 
0 * 2nd grants, ſhall not uſe, ſo as alſo they be not co ary 
if * to the law, nor miſchievous to the ſtate, by raiſing $ 
re- - of commodities at home, or hurt of trade, or generally in- 
ant convenient ; the ſaid fourteen years to be accounted from 
ot 


0 * the 


474. 


3 Tn. 134, 


1 int. 134. 
20 Mod. 181. 


to do as much work in a day by an engine, as formerly uſe 


(9) Vide Ark- 


wiight”. caſe. 


2 tat. 23a. 
Gudb. 125. 


7 


* . . 4 gd : of 
the digging, making, or compounding of ſaltpette 
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© the date of the firſt hire patents, or grant of ſuch priv; 
40 lege, but that the ſame ſhall be of ſuch force as they 16 
de, if the faid act had never been made, and of none 


66 other.“ 


Sei. 15, It hath been refolved, That no new invention 
concerning the working of any manufacture is within the 
meaning of this exception, unleſs it be ſubſtantially new, and 
not barely an additional improvement of an old one. : 


Sec. 16. Alſo it hath been holden, That a new invention | 


to employ many hands, is not within the ſaid exception, be. 
cauſe it is inconvenient in turning-fo many labouring men to 
idleneſs. (6) 


Se. 17. Alfo it ſeemeth clear, that no old manufaQure 
in uſe before can be prohibited in any grant of the ſole uſe of 
any ſuch new invention, | 


Sec. 18. And it is farther provided, par. 9. © That no- 
*< thing in the ſaid act contained ſhall extend to any prant or 
&« privilege, power, or authority whatſoever before the ſaid 
„ act, made, granted, allowed, or confirmed by any act of 
% parliament, ſo long as the ſame ſhall continue in force.” 


$44. 19. And it is farther provided, par. g. * That ro- 
e thing in the faid act contained ſhall be in anywiſe prejudi- 
« cial to any city, borough, or town corporate within thi 
realm, concerning any grants, charters, or letters pate 
de to them made, or concerning any cuſtom uſed by e 
within them, or unto any corporations, companies, ct 
© fellowſhips of any art, trade, occupation, or myltery, ct 
„ to any companies or ſocieties of merchants within this 
„ real, erected for the maintenance, enlargement, ot ci. 
„ dering of any trade or merchandize : but that ihe ſane 
« charters, cuſtoms, corporations, &c. and their liberties and 
« immunities ſhall be of ſuch force and effect as they wett 
« before the making of the ſaid act, and of none other, aj 
« thing before in.the ſaid act contained to the conuary ® 
% any wiſe notwithſtanding,” 


. . . ; 10 
S7. 20. And it is farther provided, par. 10. ons 0 
thing in the ſaid act containec ſhall extend to any -_ 
6: mhtents, or grants of privilege, concerning printings " 
COnCeriing | 


« to any commithon, grants, or ledters patents, 


« gunpowerh | 


* 


0. % Or MONOPOLIES, 


« gunpowder, or the caſting or making of ordnance, or ſhot 
« tor ordnance z nor to any grant or letters patents of any 
« office erected before the making of the ſaid ſtatute, and 
« then in being, and put in execution, other than ſuch of- 
« ſices as had been decried by proclamation : but that all 
« ſuch grants, &c. ſhall be of the like force and effect, and 
« no other, as if the ſaid act had never been made.” i 


os. 


$22. 21. But it is enafted by 16 Car. 1. e. 21. „ That; 5. # 4. 
® it ſhall be Jawful for all perſons, as well 2 as natu- 11 Geo. 5. 6 23. 
« ra] born ſubjects, to import any quantities of gunpowder * E 
« whatſoever, paying ſuch cuſtoms and duties for the ſame 43 G49. 2. C. 8. 
« az by parliament ſhall be limited: and that it ſhall be 29 Geo. 2. c. 16. 
« lawful for all his majeſty's ſubjects of this his realm of 
« England, to make and ſell any quantities of gunpowder at 
« his pleaſure, and alſo to bring into this kingdom any quan- 

« titics of ſaltpetre, brimſtone, or any other materials for the 
« making of gunpowder : and that if any perſon ſhall put in 
« execution any letters patents, proclamation, edict, act, or- 
« der, warrant, reſtraint, or other inhibition whatſoever, 
« whereby the importation of gunpowder, ſaltpetre, brim- 
« ſtone, or other the materials afore mentioned, ſhall bs 
« anywiſe prohibited or reſtrained, he ſhall incur a pramu- 
„ nire,” | 


Se. 22. And it is farther provided by the ſaid ſtatute of 
21 Jac. 1. c. 3. ſ. 11, 12. That nothing in the ſaid act 
contained ſhall extend to any commiſſion or grant coa- 
* cerning the digging, compounding, or making of allum, 
* or allum mines, &c. nor concerning the licenſing of the 
keeping of any tavern or ſelling of wines, to be ſpent in 
the manſion-houſe, or other place, in the tenure or occu- 
* pation of the party ſelling the ſame and a farther provi- 
ion is made in the latter part of the ſtatute, for ſome par- 


* ticular grants to particular corporations and perſons, as 
* Newcaſtle upon Tyne, &c.” | | 


$2. 23. But it is ſaid, That the ſaid clauſe relating to ;1ot. 18 ;. 
alum was needleſs, becauſe all ſuch mines belong of courſe 
to the perſons in whoſe grounds they are, and therefore no pri- 


vieze concerning them can be granted but in the king's own 
ground, 


7 vert, 24. And for the encouragement of learned men to = 3 
compole and write uſeful books, and to prevent their being ray for publith- 


run:d by the piracy of bookſellers, it is enacted by 8 Aga. inG:'* 
. 19. * That the author of any book or books, and is Pe 
© Uznee or aſſigns, ſhall have the ſole right and libert Mof 


* printing and reprinting ſuch book or books for the term of 


„ fourteen 


td 476 


N. B. A muſſical 
| compoſition is a 
writing within 
this ſtatute. 
Bach v. Long- 
man, Cowper 
oy But it is 
-  faid that charts 
are not within. 
this N 7 — 
Ld. Mang- 
eld,” Sayer's 
cafe, Brown 83. 
An abridgment 
ef any literary 
zerformance ** 
ch ingeni- 
euſly preſerves 
the whole ſenſe 


xataturements 


. Vide 15 Geo. 3. 
& 54+ 46. 


„ ſuch conſent, unleſs the title to the copy of the whole 


out conſent as aforeſaid, the offender ſhall forfeit eve 


ct the work, and thereby renders it a more uſeful production, is held to poſſeſs original merit, and 
d des not trench upon the property of its firſt author. Loft 775. So alſo it is ſaid that there may 
be originality in caſting an index, or pointing out a ready method of finding a place in a may, 

© Broen's Chaticgry Rep. p. 84. And qu. if a man makes a new ſurvey of roads from a(tual 


by an advertiſement in the Gazette, ſhall have the like be- 


| Sec. 26. And it is provided by par. 5. enforced by the 15 


99 1. that ſhall be printed, publiſhed, or reprinted and pub- 
ah 0 


© Or MONOPOLIES | m 


* fourteen years, to commence from the day of firſt publifh. 
ing the ſame, and no longer; and if any other perſon what. 
& foever, within the time granted by this act, ſhall print, re. 
« print, 'or import, any ſuch book without the conſent of the 
« proprietor firſt obtained in writing, ſigned in the preſence 
„ of two or more credible witneſſes, or ſhall knowingly ſell, 
“ publiſh, or expoſe to ſale, any ſuch book or books, with. 


<« ſheet of the ſame to the proprietor, who ſhall forthwith 
« damaſk or deſtroy the ſame, and alſo forfeit one penny for 
« every ſheet found in the cuſtody of ſuch offender ; half to te 
„ king, and half to the proſecutor who will ſue for the ſame * 
6 in any of the courts at Weſtminſter.” 


4822. 25. And it is further enacted, par. 2. That this 
& act ſhall not extend to any book or books printed without 


„of ſuch book or books, and every volume thereof, ſhall 
„ before publication be entered in the regiſter book of the 
« company of Stationers, in ſuch manner as hath been uſual, 
« which regiſter book ſhall at all times be kept in the hall 
of the faid company, and unleſs ſuch conſent of the pro- 
5+ prietor be in like manner entered as aforeſaid, for every 
« of which ſeveral entries, fix-pence ſhall be paid and no 0 
* more; which regiſter may be reſorted to, and inſpected 
« wi.hout fee or reward; and the clerk of the ſaid company 
a. 
« 
** 


— M an a ant ooo ow 


ſhall give a certificate under his hand of ſuch entry, for 
which he ſhall receive ſix-pence. And it is further enac- 
ted, That if the clerk of the ſaid company refuſe in the 
«© preſence of two witneſſes to make ſuch entry and grant 
& ſuch certificate, he ſhall forfeit 20/. to the proprietor, Bo 
« in ſuch caſe, notice being firſt duly given of ſuch refuſal, 


« nefit as if ſuch entry and certificate had been duly made 
< and given.” 


Geo. 3. c. 54.1. 6. „ That nine copies of the whole of each ny 
© book or books, and every volume thereof, upon the beſt pa⸗ 


© hed with additions, ſhall by the printer thereof, be actually 


6 Mlivercd to the warchouſe-keeper of the ſaid company * 
« Statiouels 


4 


Ch. 79. Or MONOPOLIES, 


« Stationers, at the hall, before publication, for the uſe of the By 2 Geo. _ 
« libraries of the ſeveral univerſities, Sc. on pain of forfeia c. 36. continu 


dy 22 Geo. 3. ; 


« beſides the value of the ſaid printed copies, the ſum of hve c. 13. . 4. 


pounds, for every copy not ſo delivered, as alſo the value of whoever thall 


« the ſaid printed copy not ſo delivered, and if not delivered _—_— 


« by the ſaid warchouſe-keeper to the univerſities accordingly ten and printed 
« within ten days after demand, the offender ſhall forfeit 54 bes 8 
« &, But this act ſhall not prohibit the importation of fo- e halt 
« reign books. Action to be brought in three monchs, de- torfeir 3% and} 
« ſendauts may plead the general iſſue,” | js double the value 


of the books. 


6 But this act ſhall 
dot extead to books containing any extracts from Engliſh authors, Cc. Vide alſo 27 Geo. 2. © 18. 


+ Seck. 27. And it is further provided by the ſaid ſtatute; The contingent 
par, 11. „ That after the expiration of the ſaid term of four- ett of 86+ 
« teen years, the ſole right of printing or diſpoſing of copies | 
« ſhall return to the authors thereof, if they are then living, 

« for another term of fourteen years.” (7) | 


-# 

(7) In the caſe of Millar v. Taylor, it was inſiſted, That there ls a real property remaining in 
2uthorsy or in their aſſigns, after the publication of their works, independant of ind not taken away 
or circumſcribed by the above ſtatute, No queſtion perhaps ever underwent a more learned or ela- 
borate diſcuſſion ; or created on its ſeveral points, a greater diverſity in the opinions of the Judges. 
I: wis held by Lord Mansfield, Afton and Willes contra Yates, that authors and thoſe Claiming 
under them, poſſeſs as a common law right, not interrupted by the ſtatute, a ' perpetuity in their 
works after publication. And the ſame doctrine was confirmed by decree in Chancery, in the caſe 
of Becket v. Donaldſon. But on appeal to the Houſe of Lords this decree was reverſed, and the 
tocteine now eſtabliſhed ls that the common law right of authors and their a{ligns is pte i 
by$ Ann. c. 19. that they have not the ſole and excluſive copy right in perpetuity Caſter having 
publiſhed their compoſitions, but that they have it for fourteen years from the publicaon, and 
after the expiration. of that term, the right parted with, returns to the aut if 
wing, or to their afligns, for another fourteen years.” 5 Com. Dig. 570. 4 Burrow from 2303. 
! 2417. But if the author aſſigns by general words “ all his intereſt, &c.“ in the copy &ight, he 
conveys not only his abſolute intereſt for the firſt fourteen years, but his contingent inte: et alſs 
of the other fourteen years, which reſult to him, if living, upon the expiration of the firſt term. 


_ v. Bowles, in Chancery, Trin. 26 Geo. 3. Vide alſo Rennet v. Thompſon, in the 
xchequer, of | = 


d. 28. And it is alſo enacted by 8 Geo. 2. b. 13. Engravingigg®. 
* Thatevery perſon wha ſhall invent and deſizn, engrave, * 
zuck, or work in mezzotinto, or chiaro oſcuro, or from 
? his own works and invention ſhall cauſe to be deſigned 
x and engraved, etched or worked in mezzotin'o” or chiaro 
g oſcuro, any hiſtorical or other print, ſhall have the ſole 

ght of printing and reprinting the ſame, for the term of . _- 

u fourteen v | / (t) To ſecute 

„ Lulteen years, to commence from the day of the füſt (1) de proper 

publiſhing thereof, which ſhall be truly engraved with the under this act, 
dame of the proprietor on each plate, and printed on every de proprietor 

4 ſuch print. Fg „. . al? al; muſt engtave 

„ en print; and if any perſon, within the time limited by 375 bis name 

a this act, ſhall engrave, etch, or. work as aforeſaid, or in and the day of 
any other manner copy or ſell, or cauſe to be engra ng 

10 etched or co * 4 ü 1 k h h | . the prin on the 

Sy pie an 0 ) in t e Wwnole or in part plate and print 

ing, adding to, or diminiſhing from the main deft the ſame on the 


% or hall or: K . : | 1 rint. Sayer gut 
print, reprint, or import for ſale any ſuch print, or , Diceys 


— parts 3 Wilton 60. 
* | 
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Or MONOPOLIES, Bl; 


parts thereof, without the conſent of the proprietor ff 
„ had in writing, ſigned by him in the preſence of two wit. 
« nefles ; or ſhall knowingly publiſh, ſell, or expole to file 
or otherwiſe in any manner diſpoſe of the ſame, Ec. i, 
„ ſuch offender ſhall forfeit the plate and every impreſſion 
« thereof, and alſo five ſhillings for every print found in his 

4% cuſtody, or fold or expoſed to ſale by him, half to the king 
&* half to the proſecutor, if ſued in three months. But thy 
« act ſhall not extend to the purchaſer of plates. — And 
17 Geo. 3. c. 57. proprietors of prints may bring action cn 
the caſe, and recover damages and double coſts againſt per. 
ſons copying inal pang in the whole or in part by vary. 
ing, adding, or diminiſhing without conſent. 


+ Seft. 29. Andy 15 Geo. 3. c. 53. © The univerſticy 
% in England and Scotlana, and the colleges of Eaton, Wi. 
minfler, and Wincheſter reſpectively, ſhall have for ever the 
ſole liberty of 04 aa and reprinting, but it muſt be 2 
their own printing preſs, all ſuch books as ſhall at ant 
time heretofore have been, (or having rot been heretofo:e 
publiſhed or aſſigned) ſhall at any time hereafter be be- 
queathed or otherwiſe given by the author or authors of the 
ſame reſpectively, or the repreſentatives of ſuch author or 
authors to or in truſt for the ſaid univerſities or colleges, 
or to or in truſt for any college or houſe of learning within 
the ſame, unleſs the ſame have been or ſhall be given for 
any term of years or other limited term. And whoever 
ſhall print or fell the ſame contrary to this act ſhall, pro- 
vided the books be entered within two months aſter th: 
bequeſt, in the manner the act directs, forſeit the ſame, 
and alſo one penny for every ſheet, ene half to the king, 
the other to the proſecutor. But the univerſities may {i 
* copy right in like manner as any author,” 


CHAPTER THE EIGHTIETH. 


Or FORESTALLING, INGROSSING, 4*? 
REGRATING, AN D OTHER OFFENCES 
THE LIKE NATURE, 


Ingroſſing and Regrating, and other ſuch like offen c 
ſhall conſider, How ſuch offences are treated by the © 
mon law. And how by ftatute, 


6 0 


\ 


n 'Þ OR the better underſtanding the nature of Forefalind 


= 


Ch. 80. Or FORESTALLING, INGROSSING, . 


As to the firſt point, I ſhall conſider: What is eſteemed 
an offence of this kind by the common law, And how ſuch 
offence is puniſhable by the common Jaw. 


$2. 1. As to the firſt of theſe particulars it is faic, That 
ill endeavours whatſoever to enhance the common price of 
any merchandize, and all kinds of practices which have an 
ayparent tendency thereto, whether by ſpreading falſe (a) (a) 33 _— 
rumors or by (6) buying things in a market before the accuſ- z. — 5005 
tomed hour, or by buying and ſelling again the ſame thing in 30. 
the ſame (c) market, or by any other ſuch like deviſes, are 1 
highly criminal at common law, and that all ſuch offences (ej Crom. 10. 
antiently came under the general notion of foreſtalling, which 
included all kinds of offences of this nature. | 


$42. 2. And ſurely there can be no attempt of this kind, 
but mult be looked upon as a high offence againſt the pub- 
lick, inaſmuch as it ſo apparently tends to put a check upon - 
trade to the general inconvenience of the people,, by putting 
it out of their power to ſupply themſelves with a commodity, 
without an unreaſonable expence, which often proves extreme- 
y oppreſſive to the poorer ſort, aud cannot but give juſt caule 
of complaint to the richeſt. 


Sen. 3. But it hath been reſolved, That any merchant, 
whether he be a ſubject or a foreigner, bringing victuals, or hs po 
ay other merchandize into the realm, may ſell the ſame in 
groſs, but that no perſon can lawfully buy within the realm 
any merchandize in groſs, and (ell the ſame in grols again, 
becaule by ſuch means the price will be inhanced, for the 
more hands any merchandize paſſeth through, the dearer it 
muſt grow, becauſe every one will make his profit of it: and 
if ſuch practices were allowable, a rich man might ingrols . 
into his hands a whole commodity, and then ſell it at what 
price he ſhould think fit ; which is of ſuch dangerous conſe- 
quence, that the bare ingroſſing of a whole commodity with an 
intent to fell it at an unreaſonable price, is an offence indict- 


able at the common law, whether any part thereof be ſold by 2 * 
tie ingroſler, or not. yy 


5:7, 4. And ſo jealous is the common law of all practices 
of this kind, that it will not ſuffer corn to be fold in the ſheaf, 


perhaps for this reaſon, becauſe by ſuch means the market is 
in effect foreſtalled. 


ND 
01 


3 Inſt. 197. 
Summary 3 52. 


den. 5. As to the ſecond particular, viz. In what man- 


der offences of this kind are puniſhable oy the common BD —. 
Itts ſaid, That by an antient ſtatute the offender was to be Frie- i 
Youly amerced for the firſt offence; for the ſecond, to be Wen- 3 Laſt. 193. 
emued to the pillory ; tor the third, to be umnpriſuned ; and | 
l | - 


— tor 
* 


ling. 
1 
come 


A 


40 


% 
* 


Or FORESTALLING,/ INGROSSING,. k. 


for the fourth to be compelled to abjure the vill: And there 


ſeems to be. no doubt, but that at this day all offenders of this 


How butchers 
fell ng unwhole- 
fome meat are 
to be puniſhed, 
vide 1 vol. Run- 
niogton's ſta- 


tutes p. 187. c. 


57. By 4 Hen. 
7, c. 3. they 
fall not kill 
beaſts in Walled 
tawns. By 21 
Hen. 8. c. 8. 
tbeyſhallnotkill 
calves but with- 
in the time pre- 
ſcribed. By 22 


kind are liable to a fine and impriſonment, anſwerable to the 
beinouſneſs of their pftence, upon an indictment at common 


* f 


As to the ſecond point, viz. In what manner theſe offences 
are treated by ſtatute, I ſhall conſider ; what particular provie 
ſions have been made relating to this matter. a 


The particular proviſions of this nature are five. fold: 
7. The obliging all victuallers to ſell at a reaſonable price. | 
2. The allowing all foreigners free liberty of importing and 
ſelling victuals. 3. The giving the great officers of (tate x 
power to tax the price of victuals. . 4. The prohibiting con- 
ſpiracies to raiſe the price of victuals. 5. The prohibiting 
all foreſtalling, ingroſling, and regrating. 


Set, 6. The firſt of the ſaid proviſions depends upon 23 
dw. 3. c. 6. by which it is enacted, * "That butchers, 
hihmongers, regrators, holtlers, brewers, bakers, poul- 
terers, and other ſellers of all manner-of victual, ſhall be 
bound to ſell the ſame for a reaſonable price, having rel- 
pect to the price that ſuch victual ſhall be ſold at in the 
places adjoining ; ſo that ſuch ſellers have moderate gains, 
reaſonably to be required, according to the diſtance of the 
place from whence the ſaid victuals be carried; on pain to 
forfeit double the value, Sc. And the chief officers of 
towns are required to ſee this ſtatute executed, on pain of 
paying the treble value of the thing ſold, &c.” 


cc 


cc 


Hen. 8. c. 6. they are prohibited from keeping tan-houſes. By 1 Jac. 1. c. 22. they are no! to kf 
caiyes under hve weeks old, By 5 Ann c. 34. 1. 2. they are not to ſell cattie to one anvittr in 
London. By 7 Ann c. 6. may ſell dead calves or ſheep, 


— 


Se; 7. The ſecond of the above-mentioned proviſions 
depends upon 6 Rich. 2. c. 10. and 11 Rich. 2. c. 7: 


and 1 Hen. 4 c. 17. by which it is enacted, “ That al 


manner of aliens, being of the amity of the king, coming 
„into any town of the realm with fiſh, or other vidus, 
ſhall be under the king's eſpecial protection, and may cut 
their fiſhes and victuals in pieces, and in part, or in all, 4 
retail, or in groſs, as to them beſt ſhall ſeem, to {ell and 
make their profit, &c.“ 


And it is farther enaQed by 14 Hen. 6. c. 6. ©. That 
4 any man diſturb any alien to fell his fiſh in groſs, or at fe. 


cc 


—_— il, in part or in whole, contrary to the above mentioned 
# s OFdinances, and thereof be duly attainted at the ſuit of the 


Ang, or of the party, he ſhall forfeit 100. S, | 


— a 6 
* - VIP 67 


d. fo, 4 REGRATING, &, 4b 


8.7, 8. The third of the above mentioned pfoviſions'de- Vide alfs 24 
27. . \ . 8 0 4 60 N Hen. 8. Cs 3. 

| Hen. 8. c. 2. by which it is enacted, * That 

nds upon 25 . . 25 Hen. 8. c. 1. 
« to remedy the frequent riſe of the price of cheeſe, buttery 27 Hen. 8. C. 8 
« capons, hens, chickens, and other neceſſary victuals for which enjuia 
« man's ſuſtenance, by ingrofling and regrating the ſame y chat butchers 

- meat thall be 

« the Lord Chancellor and other high officers of - ſtate, &c. ſold by the 
« may, upon complaint of any inhanſing of the prices of pound, &e. But 
« ſuch vid uals without ground or reaſonable cauſe, in any by = N 
« part of the king's dominions, ſet and tax reaſonable prices ſold by weight, 
« of ſuch victuals: And that after proclamation made of ſuch or otherwiſe, 
« prices, all farmers, owners, broggers, and all other victual- 
« lers whatſoever, having or keeping any ſuch victuals to the 
« jntent to ſell ſhall fell the ſame to ſuch of the king's ſubjects 
« 25 will buy them at ſuch prices as ſhall be taxed by ſuch pro- 
« clamativn, under the pains to be limited in the ſaid precla- 


& mation.“ 


$42. 9. But it is provided, * That the officers of cities, 
« boroughs, or towns-Corporate, and all other perſons hav- 
„ing authority to ſet prices of ſuch victuals, may ſet ſuch 
« prices in ſuch manner as if the ſaid act had not been 
„ made,” 


$:2, 10. The fourth of the above mentioned proviſions Vide 5 Els. 
depends upon 2 and 3 Edw. 6. c. 15. by which it is enacted, © “ 
That if any butchers, brewers, bakers, poulterers, cooks, F. 3 


« coſter-mongers or fruiterers, ſhall conſpire, covenant, pro- 
* miſe, or make any oaths, that they ſha'l not ſell their vie- 
tuals but at certain prices; or if any artificers, workmen of 
e labourets, do conſpire, covenant, or promiſe together, or 
make any oaths, that they ſhall not make or do their works, 
* but at a certain price or rate; or ſhall not enterpriſe, or 
* 142 upon them to fnith what another hath begun, or ſhall 
do but a certain work in a day, or ſhall not work but at cer- 
* tain hours and times; every ſuch perſon ſo conſpiring, &c, 
hall forfeit for the firſt offence 10 J. and if he pay not the 
© fame within 6 days, ſhall ſuffer 20 days impriſonment; and 
* for the ſecond offence ſhall forfeit 201. Sc. and for the 
* thirc, 404, Sc. And if any ſuch conſpiracy, covenant, or 
* promiſe be made by any ſociety, brother-hood, or company, 
* of any craft, myſtery or occupation of the victuallers above 
mentioned, with the preſence or conſent of the more part. 
1 tem, that then immediately upon ſuch a& of conſpira- 
% Ce. over and beſides the particular puniſhment vefore 
* «ppointed, their corporation thall be diſſolved; and that 
- the {aid offences fhall be determined at the aſlizes, ſeiſio I 
of the peace, or court-leet,” "4 


4 


2 t But by 2 Geo. 3. c. 14. „No trewer, innkeepery 


dualer or other Tetailer of ſtrong deer or ale ſhall te 
Vor. . 1 « ſued 


Or - FORESTALLING, INGROSSING, R. 
: U 


„ ſued impleaded or moleſted by indictment, information 
„ pular action or otherwiſe, for advancing the price of Aron 
& beer or ale in a reaſonable degree. And it is alſo enacted 
4 that if any brewer, innkeeper, victualler or retailer of beer 
« gr ale ſhall mix or cauſe, or ſuffer to be mixed in any veſſel, 
« tub, meaſure, or otherwiſe, any ſtrong beer, ale or ftr 

& worts with any ſmall beer or ſmall worts or with water 1. 
ce ter the gauge of ſuch ſtrong beer, ale, or ſtrong worn 
e ſhall have been taken by an officer of exciſe he ſhall forfeit 


« fifty pounds.” 7 


2 Rurn's Juſ— 
tice 231. 


An indctment 
on this clauſe 
mu't charge ex- 
prelsly that the 
woods bought 9 
were ming fs 
{be market te be 
ſud. © 


1 Rolle's Rep. 


421. 


+ $22. 11. The fifth of the above mentioned proviſions, viz, 
the prohibiting all foreſtalling, ingrofling and regrating, de. | 
pended chiefly upon 3 and 4 Edw. 6. c. 21. 5 and6 Edu. , 
c. 14. altered by 5 Eliz. c. 5. f. 13. 5 Eliz. c. 12. and 13 
Eliz. c. 25. ſ. 31. But it is recited by 12 Geo, 3. e. -1, 
& "That it has been found by experience that the reftrains 
laid by ſeveral] ſtatutes upon the dealing in corn, mei, 
flour, cattle and ſundry other forts of victuals by prevent. 
ing a free trade in the ſaid commodities, have a tendency 
to diſcourage the growth and to enhance the price of the * 
ſame; which ſtatutes if put in execution would bring 
great diſtreſs upon the inhabitants of many parts of this 
kingdom and in particular upon thoſe of the cities of Lon- 
don and Weſtminſter, and thereupon it is enacted tha; the 
& 3 and 4 Edw. 6. c. 21.— The 5 and 6 Edw. 6. c. 14.— * 
Ahe 2 and 3 Philip and Mary, c. 3.— The 5 Eliz. c. 5, and wit 
« c.12.,—lbe 15 Car 2. c. 8. and ſo much of 5 Ann c. yz. 
de as relates to butchers ſelling cattle alive or dead, within 
4% London and Weſtminſter and within 10 miles thereof, and 0 
« allo all acts for the better inforcement of the ſame, being c- | 
&© trimental to the ſupply of the labouring and manufaCturing Vets 
& poor of this kingdom ſhall be and the ſame are hereby ce. | 
4e clared to be repealed.” | | 


+ Set. 12. But as the ſtatute 5 and 6 Edw. 6. c. 14. pf. 
ticularly deſcribes the ſeveral offences of foreſtalling, ingo. 
ſing, and regrating, which ſtill continue offences at comm * 
law, it may be of ute to recite it, notwithſtanding it is fr. 
pealed; as it contains a parliamentary deſcription ot hoe 
offences. | | 


+ Sed. 13. For. it is enacted by par. 1. of the ſaid ſtatute, inte 
« "That whoſoever ſhall buy or caule to be bought, any e 
„ chandize, victual, or any other thing whatſoever coming vn 
« by land or by water toward any market or fair to be ſole 0 ike 
© the lame, or coming toward any city, port, haven, oth bi 
ub road of this realm or Wales, from any parts beyon* ſome 


le tof 
s th 


E lca to be ſold, or make any bargain contract or prom! : 
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0 ing or buying of the ſame, or any part thereof ſo 
NS is aforeſaid before the ſame ſhall be in the mar- 
« ket, fair, city, or port, &c. ready to be ſold, or ſhall make 
+ any motion by word, letter, meſſage or other wiſe to any 
« perſon or perſons for the enhancing of the price or dearer 
ſelling of any thing above mentioned, or elſe diſſuade, 
nove, or ſtir any one coming to the market or fair, to ab- 
ſtain or forbear to bring or convey any of the things above 
« rehearſed to any market, city, or port, &c, to be ſold ſhall 
be deemed, —A FORESTALLER,” 


Scl. 14. And it is enacted by par, 2. That whoſo- Vide Owen 133. \ 
ever ſhall by any means regrate, obtain, or get into his 
hands or poſſeſſion in any fair or market, any corn, wine, 
kh, butter, cheeſe, candles, tallow, ſheep, lambs, calves, 
© (wine, pigs, geeſe, capons, hens, chickens, pidgeons, co= 
nies or other dead victual whatſoever, that ſhall be brought 
to any fair or market to be fold, and do ſell the ſame again 
in any fair or market holden in the ſame place or within 4 
miles thereof ſhall be taken for—A REORATOR.“ 


.d. 15. And by par. 3. Whoſoever ſhall ingroſs or 
get into his hands by buying, contracting or promiſe taking, 
other than by demiſe, grant, or leaſe of land, or tithes, 
any corn growing in the fields or any other corn or grain, 
butter, cheeſe, hſh, or other dead victual whatſoever, 
within the realm of England to the intent to ſell the ſame 
again ſhall be reputed—AN UNLAWFUL INGROSSER,” 


{-7. 16. In the conſtruction of the laſt mentioned clauſes 

eivilowing opinions have been holden, I. That (a) ſalt is 6 
"tual within the meaning of it, not only becauſe it is of Co. Car. 231, 
cellity of 1i{elf for the food and health of man, but alſo be- | 
ule it ſeaſoneth and maketh wholeſome beef, pork, and 

der victuals, in which reſpect it ſeemeth itſelf to come under 

c notion of victual, and ſeemeth to be ſo underſtood by the 


lers of 13 Eliz. 12. c. 25. as appears from par. 21. of 
a t latute. 


FA Lad. 17. II. That (b) ſuch victual only as is neceſſary for (4) 3 lad. 195. 
vol of man is within the purview of it; and therefore m. 152. 
2 f ; geg ro. Car. 231. 
Facples, and cherries, and ſuch like fruits, are not within ©; 135. 
ment of it; for the words are, corn, or grain, butter, Cr. J. 214. 
tele, fn, or other dead victuals, which words are ſaid to 
Port the ſame as if it had been ſaid, or other dead yiquals 
Ke quality: Alſo it is ſaid, That there is not any thing 
"ited within the ſtatute, but what hath a proviſo, how 
me kind it might be brought; and therefore ſince 
en not any ſuch prov. ſo for apples, that they never wete 


112 intended 
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() C. Car. 231. intended to be reſtrained: And agreeably hereto it ha 
(6) 3 Init. 196. holden, That neither (a) hops nor (6b) malt are . 


dum. 152. : 
Con. Owen 135. meaning of the ſtatute. 


1 Roll 12. 


ns we = TT 


Sect. 18. III. That the buying of corn, with an intent 6 

(c) Bridg. 5, 6. make (c) ftarch of it, and then to ſell it, is not within the ſaid 
Owen 135. clauſe, becauſe it is not bought to be fold again in the ſame 

% Moore 595. nature in which it was bought, but to be firſt altered byg 

Cro. Car. 231- trade or fcience, and then ſold again, And for the like rea 

Con. Owen 135. it ſeemeth to be the better (4) opinion, That the buying of 

(e) C. Car. 231. corn in order to make meal of it, and then to ſell it, is ng 

1 is, way within the ſaid clauſe ; and that the buying of (e) barky 

5” ts with an intent to make it into malt, and then to ſell it, had ng 
Con. Owen 135. need of the exception made for it in the ſaid ſtatute, 


Sec. 19. IV. That there is no neceſſity in an informaticy 
or indictment grounded on the ſaid clauſe for ingroſſing any 
(f) x Jon«157- victual therein mentioned, to ſay (/) That the defendant di 
not come by it by a demiſe of land, &, but that the defen- 
dant, if he have any ſuch matter to alledge in bis deſence, 
may give it in evidence, 


. Seat. 20. V. That in every ſuch information, Kc. the 


rem. 35. words of the ſtatute muſt be preciſely purſued, and therefore * 
* that it is not ſufficient to ſay, That the defendant bought fo he 

55 much corn, &c. becaule the words are, “ ſhall ingtoſs, or get 8 

7 « into his hands, by buying, &c.“ * 


SeF. 21. And it is farther enacted by the ſaid ſtatute df 
5 and 6 Edw. 6. c. 14. par. 4, 5, 6. That whoever ſha 
* offend in any of the things before recited, and be thered 
« duly convicted, ſhall for tae firſt offence ſuffer imprilor 
« ment for two months, and forfeit the value of the goods 8 
by him bought or had; andfor the ſecond offence ſhall ſub 
e fer impriſonment for one half year, and forfeit the double 
„value of the goods, &c. and for the third offence {hal & 
te {et on the pillory, and forfeit all his goods, and be commit 
“ ted to priſon during the king's pleaſure.” 


2 Bulf. 31- Se. 2'. And from hence it ſeems clearly to follow, 
Cr. Car. 387, well as from the general rules of law, That no informal 
47 M for any of the above mentioned offences againſt the ſaid [14 
Car. 314 | tute, can be good, without ſhewing in certain the quan!!')* 
1 Roll. 11, 13. the thing in relation to which the defendant is ſuppoſed { 
Jones 3200 have incurred the penalty, not only'becauſe otherwiſe the jugs 
ment to be given on ſuch an information can never be p 

in bar of any other, becauſe it cannot appear that bon 

them were brought for the ſame thing, but alſo becau'e l 


| . 4 
cannet appear to the court what forfeiture the 9 
Lot: * 


— 
PX FBS eee 
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hich is to 
; nleſs the extent of the offence, w | 
ought to e it, be ſpecially ſet forth : And for theſe rea- 
n th been adjudged, That an information for ingroſ- 
2 - 4 the quantity whereof is expreſſed by the word cu- 
ing 3 is not good; yet it is ſaid, That an indictment 
geg magnam quantitatem frumenti, is ſufficient. 


APPENDIX THE FIFTEENTH. 


Ox REGULATING Tar PRICE or 


HE ſtatutes againſt the offences of foreſtalling, ingroſ- 

ſing, and regrating contained particular exceptions to 
the general reſtraints which they impoſed. Thele exceptions 
related to corn, butter; cheeſe, cattle, beer, cyder, 7 
i, wine, oil, ſugar, ſalt, fiſnmongers, victuallers, 7 W 
poulterers, badgers, drovers, leſſors. ſhipping and * es, 
nd rowns- corporate. Of the foregoing catalogue thoſe ex- 
ceptions which relate to fiſh, fiſhmongers, viduallers, but- 
ders, poulterers, leſſors, ſhipping and caſtles and towns-cor- 
eue are repealed, But as the intention of the legiſlature 
bun n enacting and in repealing theſe ſtatutes, in accommo- 
(:tion to the emergencies of different periods of time, was to 
rzulate the price of vicluals, and to prevent them from being 
exorbitantly raiſed upon, or improperly introduced to the pub» 
Ic, by che reſpective dealers therein? I ſhall endeavour to col- 


(ect the ſeveral! ſtatutes which relate to the regulation under 
ue following arrangement. 


1. As to the meaſyre of corn, 
As to bread, 


. As to beer, 
As to butter and cheeſe. - 
As to cattle and butchers. 
As to iſh, 
As to bacon and pork. 
As to bay and ſtraw. 
9. As to fruit. 
10. As to honey and wax. 
1. As to the meaſure of coals, 


Ty bv. Ter the regulation of wood cut up for fuel vide 43 Eliz. e. 14. 9 Ann e. 15. and 


Ii z 
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ted by 22 Car. 2. c. 8. . 2. * That whoever ſhall fell ;; 


N. B. Wotwith- 
ſtanding theſe 
ſtatutes the 
meaſure of corn 
dittets in many 
places the buſh 


el being greater * 


in one place 
than anather, 


and it is ſaid that an ancient and uninterrupted cuſtom, for this is good. Barlow, 578. 


{1) For the mode by which the averaged price of corn is to be aſcertained, vide 10 Gen. f. 0 
And for the ſame in London and Eſſex 21 Geo. 3. c. 50. For regulations reſpeQing its impurtzts 
22 Car. 2. c. 13. 15 Car. 2. c. 7. 5 Geo, 2. c. 12, 6 Geo, 3. Cc. 17. 13 Geo, 3G 4 4 


Geo. 3. c. 39+ 
and M. e. ta. 


3. c. 5 and 11 and 26, 16 Geo, 3. 37. 18 Geo. 3. c. 16, 


General aſſize 
and price of 


bread. 


Lo 
* 


„ for their charges and profit. 


| | 
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+ Sec. 1. And firſt, As to the meaſure of corn, It is ende 


& ſort of corn or grain, ground or unground, o ; 
ſalt, uſually fold by the buſhel, by — other, rr 
cheſter meaſure, marked in his majeſty's exchequ/ vo 
„ ſealed as the act directs, containing eight gallons — 
% buſhel and no more or leis, and the ſaid buſhel ſtrick 
even by the wood or brim of the ſame by the ſeller a 
„ forfeit 40s. for every offence, on conviction, before 
“ juſtice, by one witneſs ; to be Jevied by the church-w 
„ dens, &c. by diſtreſs and ſale; and in default im es 
“ment til] paid.“ ; "I 


+ Se. 2. And by par. 3. If any mayor or other 
ce officer ſhall knowingly permit the ſame, power Poa a 
„ ſeffions, he ſhall forfeit 5 J. half to the proſecutor and hal 
6 to the poor by diſtreſs, or impriſonment till paid,” 


+ Set. 3. And it is further enacted, by 22 and 23 Car.: 
c. 12. That whoever ſhall ſell or buy any corn ground « 
e unground or ſalt by the bag without meaſuring being there. 
ce unto required or in any other manner than as above directed 
„ and that without ſhaking of the ſaid buſhel or meaſure by 
« the buyer, ſhall forfeit beſide the above penalty, all the cor, 
« grain or ſalt bought or ſold contrary to this act, or the w 
& lue thereof, to the party complaining.” 


+ $22. 4. And it is further enacted, par, 3.“ That the 
% proof thall lie upon the defendant to make, it appear by the 
« oath of one witneſs that he ſold or bought the ſame lauf, 
« or, if he fail he ſhall forfeit as before mentioned, and whigh 
e ſhall be diſtributed by the juſtice, half to the poor and bail to 


« the informer.” (1) 


18 Geo. 3. c. 25+ 19 Geo. 3. c. 29, For regulating its exportation, vide1 
1 Geo. c. 7. 11 Geo. 2. c. 22. 13 Geo. 3. 43-1. 5. 14 Geo. 3. c. 64. 170 


+ $e, 5. Secondly, As To BREAI, it is enacted, by 3 
Geo. 2 c. 29. par. 2. I hat the court, or perſons net 
« jn authoriſed to ſet the aſſize and weight of bread, 
4e the price for the ſame ſhall ſo do as often as they l. 
« think proper; and that in every aſſize, reſpect {hall be had 
te to che price which the grain, meal, or flour, ſhall bear if 
« the public markets, in or near the place for which ſuch 4 
& ſize ſhall be ſet ; making reaſonable allowance to m 


Kd 
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+ $28.6. And it is further enacted by par. 3.“ That 
« where an aſſize ſhall be ſet no perſon ſhall there ſell bread, 
« except wheaten and houſehold, otherwiſe brown bread, 
« and ſuch other ſort as ſhall be publicly allowed by the court, 
« gr perſons aforeſaid ; but where it hath been uſual to make 
« bread with the meal of rye, barley, oats, beans, or peaſe, 
« or with the meal of any ſuch different ſorts of grain mixed 
« together, or the court or perſons ſhall allow ſuch; bread 
« to be made, ſuch bread ſhall' and may be there made and 
« fold; and offenders on conviction by confeſſion, or the 
« oath of one witneſs, before any magiſtrate within his ju- 
« rxiſdiction, ſhall forfeit not exceeding forty nor leſs than 
« twenty ſhillings.” | 


+ Sect. 7. By par. 4. The aſſize and weight of the ſeve- 
« ral forts of bread for ſale, and the price {hall be ſet and 
« aſcertained according to the following tables mark'd No. 1. 
« and 2.“ | 


N. B. Part the firſt, or the aſſize table contains the price 
of the buſhel of wheat Wincheller meaſure, from 2 8. g d. to 
148. 6d. the buſhel, the allowance of the magiſtrates or juſ- 
tices to the baker, for baking being included. So that (for 
example) if the price of wheat in the market is 5s. the 
buſhel and the magittra'es allow. 18. 6d. tage buſhel to the 
baker for baking, find 6s. 6d. and even therewith will be 


found the weights of the ſeveral loaves ; but if the price in the 


market is 38. and the allowance 18. then the weight of the 
loaves will be found even with 4 s. | 


N. B. Part the ſecond, or the priced table, contains the 
price of the buſhel of Wheat, Wincheſter mealure from 2 s. 9 d. 
t0145. 6d. the buſhel the allowance for baking being includ- 
el; and alſo the prices of the peck, half peck, and quartern, 
wheaten and houſhold loaves, ſo that (for example) if the 
price of wheat in the market is 5s. the buſhel, and the magiſ- 
trates allow 1 8. 6 d. for baking, find 6s. 6d. and even there- 
with will be found the prices of the ſeveral loaves. | 


|: was thought ſufficient to inſert the weight of a penny. 
loaf, as the weight of all other loaves may thereby be cauly 
calculated, | 
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An afſize ſet, no 
other fort or 
bread (wheatcn 
and houtehvly 
excepted) to be 
made for, ile; 
under penalty ot 
forteiting not 
exceeding 40. 
norleſs chan 20. 


Aſſize and price 


to be accurding 
the tables. 


7 


* 
6. d. 


5 


Peck loaf. 
Wheaten Houltol{ 


8, d. 


e 


— — 
OO — 


Q aan 


Learn 


+ 


A © 


d. 


O — — 


My 


ewe 


d, 


Halfpeck loaf. 
Wheaten Houſheld 


Prized Bread, 


—— 6 


ww hw 


d. 


$ 
O 


O 
O 


- 


— — ——— DO — — 


d 
3 
3 


O 
O 
O 


Wheaten Houſhold 


Quartern loaf, 


dr. 


OE. 
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4 


| Weight. || 


The nenny loaf. 


OZ. dr. 


d. 


Or BREAD mane oy WHEAT 


baking. |Wheaten | Houſhold 


the buſh- 
el of 


Price of 
Weit & 
s. 


© 
— 
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Price of Weight, | Prized Bread. 
the buſh- 


es | f.] Half peck. | Peck loaf. 
The Penny loaf. Quartern loaf. Half peck. eck loaf. 
4g OE ach 8 Houſhold Wheaten Houſhold|Wheaten Houſhold 


s. d. os. dr . . 4 
11 9 ee 
12 © o 10; 
12 3 0 105 
1 7! | 0 20 
© 11 

12 

13 n | © 114 
3 

13 2 0 11; , 
13 6 2 © 11; 
13 9 O 112 


14 0| 4 
4 314 
141 014 


j 


Nite, The wheaten loaves are three-fourths of the weight of 
the houſehold loaves; and if the magiſtrates or juſtices ſhall think 
fit to allow of any white loaves of the price of one penny or two 
pence, they are to weigi at all times three-fourths of the weight of 
the wheaten loaves of the ſame price, $ 


Note, The prices of the houſehold loaves are always three- 
fourths of the prices of the wheaten loaves; and where it ſhall be 
thought proper to allow of half quartern loaves, the prices of ſuch 
!oaves (if ſold ſingly) are to be half a farthing higher than is al- 
lowed by this table, when it ſhall ſo happea that the farthing is ſplit. 


And magiſtrates and juſtices within their reſpeQive juriſdictions 
being to ſet the aſlize and fix the price of the ſeveral loaves of bread 
having reſpeQ to the price which the grain, meal or flour ſhall 
bear in the markets, But no proviſion being made, how they 
ſhould know what price the reſpective ſorts of meal and flour 
ſhould be eſteemed to bear in proportion to the price of wheat they 
are therefore to take notice that the peck loaf of each ſort of bread is 
to weigh, when well baken, 17 lb. 6 oz. averdupois, and the reſt in 
proportion; and every ſack of meal or flour is to weigh 2 cbt. 
2 qrs, net; from every ſack of meal or flour there ought to be pra- 
duced, on the average, 20 ſuch peck loaves of bread ; and, by ob- 
ſerving the {21d rule, magiſtrates and juſtices may at all times know 


if -: baker hath more or leſs than the allowance they intend to 
sive him. | 


TABLE 


will b 
ill be found under column No. II. and the price of the reſpettive peck | 
' Peck loaves 


499 or REGULATING rns * 
1 1 


355 
II. 
Or BREAD MADE or sEvErRAL GRAINS 


The firſt column contai . 
. . | ths the pric f . 
wh prices of the buſhel of G 8 
— * 24g 23232 ſo as to ſerve either for the We en : included: 
and one third Pa ; — 2 _— mu miſcellany, conſiſting of 3 x4 of 
the magiſtrates ar hy ae ee, either of which buſhels in the market bei $ Wheat 
n e intended allowance thereto; th ing known, 
ing found in column No. I. the weight which the ſeveral 8 we - 

0 be ot, 


* way cal Ib. 6 oz. each) under No. I 
Poa 4 dr path is allowed at any time to be made for ſale of 

iy, ar. . 8 are to be ſet and fixed from the bean N ] peaſe only, 

grain, conſiſting of 45 455 _ > - rote a coarſe ſort of 5 ers 

beans, the aflize and price th e, one-third barley, and one-third eith * 

f - fare to be ſet and either peale or 
Note alſo, That this table sf regen e e 

£75 in he 20 is framed for bread to be d column, 

of the ſaid ſeveral grains, except the bran or hull 3 the whole produce 


No. I.) 
2 ot | 155 if No. 3. 
the buſhel Wei 
and bak Weight ud the penny loaf, | Price of the peck loaf, 
1 8 F Rye. Barley, | Oats. | Beans, { Mafli R 32 
| : - mw S 85 dr. oz. dr. oz. dr. oz. = 8. 1 3 1 _—_—— 
1 $150 © [54 o 4% %% 
) 54 © 25 0 67 o ©G 0 I . 3 
16 .f 10 45 ofz4 1 56 offſo 540 84% % 
g 4 | 55 12 46 10 we 60 4 11% 5 
1 9135 1 38 9 % 14 | 47 a : +" rg — — — 
2 931 4133 12 44% 2, 740 2% 355 f 
2 15 10 41 14 35 c O 8 4+ 3 510 7 
ö 3 27 13 30 o 3 14 | 37 ring +40 8,11 50 
| - Ris, — 31 2 0 0 9.11 740 7:9 0 
Ha 25 0 zy o iz 8 | | 
33 3! 28 O 11 0 10,11 
i 9 bY 4 11 9 n G11 9” Rae x 1 
| ud 3 ; 10” 2 27 14 23 5 TY [1 042 2100 10 
3 319 4 0 129 102 lr 211 192 4 
3-07.25 19. 410 19 32 1 3% 3 
3 9 16 11 18 8 3 15] 20 of! 37% 27 0; 
— 5 22 $1 18 10}! 7 34/2 870 of 
— © ö D | 
4 o 15 10 [16 147 13 20 17] 1 Mo 5 
1 5 I 12 Il; 8 
4 3 14 12 5 147 6 | 19 * 10 - I gi 4 ou. l 
8 - 13 14 |t 6 6 ? 43 i 3; 
4 913 214 46 1 ol a 1847/1 8 f a 
s o fra is 8 420 22 = * 110 ſy uh . 1 4 
55 » 14 [12 14 | 5 15 | 15 IS} 13 5 | 115) 10 3 11 11 5. 
6 an ee « ain apy A 
- 9 10 5. 15 _ f 8 Bp, 1 1 af” wn pas 4-11 7: 
138 2 25 7114 12 202 1% o4 31 71 
| | 11445 3| 13 1511 1002 21] 14 5 8 
6 3 10 O ien t 
1 „„ nn. 1 3318 1 
6 6,9 10 10 0 | 4 13 ; 12 14 3 * 3 | 
6 9;9 40 © 10112 3} 9 9: 
1 4 2p ieee 16 4ÞþÞ OP” 
7 „% 9 104 71 15 10 f 7 þÞ gÞS NP Ph 
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+4 Sed. 9. And it is farther enacted par. 8. That every Aſſize to be ſet 
« afize ſhall be ſet in averdupoize weight, of ſixteen ounces — — 
« to the pound, and not troy weight, and in the ſeveral pro- by ine tables. 
« portions directed by the tables, or as near as may be; and | 

« that the ſaid tables ſhall extend as well to bread made 

« with wheat mixed with other grain, as to bread made with 

« other grains than wheat, publickly licenſed to be made 

« into bread ; and that the aſſize of all ſuch mixed bread ſhall 

« be ſet and aſcertained as near as may be, to the ſaid 

« tables,” 


+ Se. 10. And it is further enaed, par. 6. That the c—_—_— 5 
« prices which the ſeveral] kinds of grain, meal, and flour, the court of 
« ſhall, bona fide, ſell for in London, in open and publick mar- adermen of 


Y . Lond f the 
« ket, ſhall be certified on oath, on ſome certain day in every 9 dre" as 
week, as the mayor and aldermen ſhall appoint, by the grain {ell fur 

meal weighers of London, or ſuch perſons as the ſaid court *9 be entered 


&« ſhall direct; and ſhall alſo on ſome certain day in every apogee 


« week, to be appointed by the ſaid court, be entered by ſuch fice; the alſire 
« perſons in writing, and kept at the town clerk's office in 3 
the ſaid city: And the next day after every ſuch price ſhall ſet. 
be ſo certified, the aſſize and weight of all forts of bread to 
be ſold within the limits of their juriſdiction, and the price 
e to be paid for the ſame, ſhall be ſet by the ſaid court of 
* mayor and alderman, if the ſaid court al then ſit, and if 
not, then by the mayor of the ſaid city; and that the aſſize 
* fo fet in Londen ſhall take place as the ſaid court ſhall 
order, and be in force for London and the liberties thereof, 
* and the weekly bills of mortality (the city of 1/2ftminſter 

and liberties thereof, the borough of Southwark, and weekly 
bills of mortality in the county of Surry excepted) until 
another aſſize in London ſhall be ſet; and that the aflize ſo 
ſet, ſhall, with all convenient ſpeed be made public in ſuch 
manner as the ſaid court of mayor and aldermen ſhall 
direct: but before any advance or reduction ſhall in any 
week be made by the faid court or the mayor in the price 
of bread, the mea] weighers or other perſons ſhall leave 
in writing at the common hall of the company of Bakers a 
in London, a copy of every return of the price of grain, 2 Bakers 
meal, and flour, which they ſhall make, and enter in ſuch Hall a copy of 
book as aforeſaid, ſome time of the ſame day on which ſuch 2—— 
meal weighers or other perſons ſhall make every ſuch return 
and entry; to the intent that the ſaid company of Bakers 
may the morning of the next day after every ſuch return 
and entry made, and before any aſſize ſhall be ſet, have an 
- Opportunity to offer to the mayor and aldermen, and if 
= ſuch court ſhall not then ſit, to the mayor, all ſuch objec- 
4 bons as the ſaid company of Bakers ſhall think fit againſt 

any advance or reduction being that day made,” 


6c 
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+ Set, 


in other cities, 
tons, and bo- 


1 
vide the act, 


49. 


The court and 
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+ Se. 1. And it is further enacted, par, », « That 


magiſtrates, Sc. cc the court of mayor aud aldermen of every other city, and 


ronghs, may, £©c 
caule returns to ,, 
be made; the 
prices to be en- 
tered and cer i- $6 
fed; the aſſize 
to be ſet with- 
In 2 days after; << 
and to continue cc 
{not exceeding 7 
bn. 


$5.48 « 


* where there ſhall be no ſuch court, or when the ſame ſha! 
not fit, the chief magiſtrate of every other city; and in 


towns corporate, or boroughs, the mayor, bailiffs, alder. 
men, or other chief magiſtrate, or two juſtices where there 
ſhall be no ſuch mayor, bailiffs, aldermen, or chief Magi. 
ſtrates; ſhall ſeverally and reſpectively, cauſe the reſpedwe 
prices which the ſeveral forts of grain, meal, and flour 
proper to make bread allowed to be made in eyery fuch 


other city, town corporate, borough, town, or place, ſhall, 
bona fide, ſell for, in the reſpective publick, markets in or 


near to every ſuch other place, to be certified upon oath, 
unto ſuch magiſtrates as aforeſaiè, in ſuch manner in every 


week, as any ſuch reſpective court or magiſtrates ſhall 


appoint ; and the price ſo certified ſhall be entered by the 


perſon who ſhall certify the ſame in ſome book, kept by 


bim for that purpoſe ; and within two days aſter the aſſize 
and weight of bread, ſhall be be ſet by the perſons and in the 


« juriſdictions as aforeſaid reſpectively, the ſame ſhall take 


«c 
(0 
6c 
cc 


place on ſuch day in every week, and be in force for ſuch 
time, not exceeding ſeven days from the ſetting of every 
ſuch aſſige, and ſhall be made public in ſuch manner, as 
ſuch magiſtraies as aforeſaid ſhall within. their relpedive 


« juriſdictions direct.“ 


Teo or more 


qui? wes m ay ſet 


an aſhze and cc 
£auſe returns to 

47 
r made. 

cc 

4 
(a) For the 

cc 


term of the 
certificate which «6 
matt be ſigned 
with the name 
of the perſon 

who returns it, cc 


tect. 1 I, And 
* Burn 243 · & 


(4) For the 
torm of the 
publication, 


+ Set. 12. And be it further enacted, par. 8. © That if any 
two juſtices of counties ſhall ſer an aſſize, it ſhall be lau- 
ful for them to cauſe the price which grain, meal, and flour, 
fit to make bread, ſhall, dena fide, fell for in the reſpec- 
tive publick corn markets, in or near the place or places 
reſpectively, to be certified on oath (a) to them at their 
reſpective places of abode, in any ſuch county, on ſuch day 
in every week as they ſhall appoint, by the teſpective clerks 
of the market, or ſuch other perſon as any ſuch two juſtices 
ſhall appoint ; and that the price of grain, meal, and flour, 
ſo returned, ſhall be entered by the perſon who ſhall return 
the ſame, in ſome book kept by him for that purpoſe; and 
within two days after the price and aſſize of bread may be 
by any two juſtices ſet for any time not exceeding fourteen 
days from every ſetting thereof: and the aſſize which ſhall 
be fo ſet, ſhall commence and be in force at ſuch time, and 
be made publick (b) in ſuch place or places, for which the 
ſame ſhall be ſo ſer, as the ſaid juſtices ſball di. ect.“ 


vide the ad, ſect. 12. And 1 Burn 244, 


Bakers may ſee 


+ Sect. 13. And be it further enacted, par. 9.“ That 207 


tie recurns that ce baker ſhall have liberty, the day after every return ſhall be 


they may object ;, 


te the afize. 


made, and entered in the book, to ſee the entry without 
60 payne 
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« paying any thing; to the intent that he may have an op- 
e portunity on the ſaid next day to offer to any ſuch court, 
« mayor, bailiffs, aldermen, or other chief magiſtrate or ma- 
« giſtrates, or juſtices, as aforeſaid, before any ſuch aſſize 
« ſhall be ſet, ſuch ra as any ſuch baker can rea- 
4 ſonably make againſt any advance or reduction being 
made. 


« maker of bread for ſale fhall pay any fee or reward for any 
« aſſize of bread being ſet, altered, or publiſhed.” 


+ $22. 15. And it is further enacted, par, 11.“ That the 
« half peck and quarter of a peck loaves of wheaten and 
« houſehold bread are to weigh in proportion to the weight 
© a peck loaf of wheaten or houſehold bread ought to weigh, 
„ and are to be ſold according to the price a peck loaf of 
« wheaten or houſehold bread reſpectively is to be fold ; and 
« whenever any bread ſhall be ordered to be made with the 
« meal or flour of rye, barley, oats, peas, or beans, either 
« alone, or mixed, the aſſize of ſuch bread ſhall be made pub- 
« lick in ſuch manner as the ſaid magiſtrate, who ſhall ſet 
« {uch aſſie, ſhall direct.“ 


+ 8:2. 16. And it is .elſo enacted, par, 13. That in 
places where any ſixpenny, twelvepenny, and eighteenpen- 
ny loaves ſhall be allowed, no peck, half peck, or quarter 
© of a peck loaves ſhall be permitted at the ſame time, to be 
there made or ſold, upon pain of any ſum not exceeding 
« forty, nor leſs than twenty ſhillings.” 


t Se. 17. And it is further enacted, par. 14. That if 
* the juſtices of any county or diviſion ſhall, at ſeſſions, think 
* fit to fix, that any hundred, or other place in ſuch county 
* or diviſion, ought to be conſidered as in any one particulat 
* hundred, riding, or diviſion, of ſuch county, riding, or di- 
* viton, in order that the aſſize of bread for ſuch particular 
hundred or place may extend to or comprize ſuch other 
„ hundred or place it ſhall be lawful for them ſo to do; but 
by ſo doing, no juſtice ſhall be excluded from acting as a 
* Juſtice in any bundred, riding, or diviſion of any ſuch coun- 
ty in which any ſuch particular towns, diſtricts, or places 
* thall lie, or the aflize for them ſhall be ſet.“ 


Sed. 18. And it is likewiſe enacted, par. 15. That an 
© entry ſhall be made by every clerk of the market, or other 
* perlon, of every return, and of the rate at which the price, 
* alze, and weight of bread ſhall be ſet or fixed within the 
| : « juriſdiction 


+ Sen. 14. And be it further enacted, par, 9.“ That no 


Not liable ta 
fees. 


Half peck and 
quartern loaves » 
to weigh, and be 
ſold, in que pro- 
portion to this 
peck loaf. 


Where bread of 
a certain deno + 
mination and 
value ſhall be ot - 
dereds 


Seſſions may fix 
the jurildic- 
tion of any place 
within a certain 
diſtri, - 


Entry to be 
made by every 
cletk of the 
ma ket, &c. 


No alteration 
unlefs price of 
grain, ſhall 
vary 3 d. in the 
duſhel from the 
Laſt return» 


Forfeiture of 
any meal 
weigher, clerk, 
Sc. who ſhall 
neglect his du- 
ty, and any 
peace officer, 
who ſhall diſo- 


bey. 


Penalty for re- 
fuling to diſcloſe 
the true prices 
of grain, mcal, 
and flour, or 
tor giving in 

a falſe or collu- 
five price, 


What ſhall be 
done where any 
filſe return 
mall be ſuſpect- 
ed. 


46 perſons, which any inhabitant ſhall inſpect without fee.“ 
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Jjuriſdiction of every ſuch clerk of the market, or other 


+ Se, 19. And be it alſo enacted, par. 16. „“ That after 
an aſſize ſhall be ſet, no alteration ſhall be made therein in 
any ſubſequent week, either to riſe the ſame higher, or to 
ſink the ſame lower, unleſs the price of wheat, or other 
grain, ſhall be returned as having roſe three pence each by. 
ſhel, more than the laſt return made, or having fallen three 
pence each buſhel lower than the ſaid laſt return; no pro- 
viſion being made by the ſaid aſſize tables for altering any 
aſſize upon ſuch an event.“ | A 


+ Se. 20. And it is likewiſe enacted, par. 19, * That 
if any perſon appointed to certify or return the price of 
grain, meal, and flour, ſhall neglect any matters required to 
be done by him, or ſhall deſiguedly make any falſe ceriifi- 
cate or return; or if any peace-officer ſhall negle& to obey 
any warrant in writing delivered to him under the hand and 
ſeal of any magiſtrate, or to do any other act requiſite to 
be done by him, ſhall forfeit not exceeding five pounds, nor 
leſs than twenty ſhillings,” | 


+ Sect. 21. And it is further enacted, par. 18. © That in 
caſe any dealers in corn, grain, meal, or flour, on reaſonable 
requeſt by the mea] weighers of London, or by the clerks cf 
the markets, or other perſons, appointed to give in and cer- 
tify the prices of grain, meal, and flour, ſhall refuſe to make 
known the true real prices the ſeveral ſorts of grain, meal, 
and flour, ſhall be bona fide bought at, or ſold, by or for 
him, her, or them reſpectively, at any corn market, with- 
in the juriſdiction of any ſuch perſons aforeſaid, or ſhall 
knowingly give in any falſe or untrue price of any grain, 
meal, or flour, bought or ſold, or agreed ſo to be, or any 
price which hath been made by any deceitful means, on 
being convicted by the oath of one witneſs, or ſolemn af« 
firmation, or on confeſſion, ſhall forfeit not exceeding ten 
pounds, nor leſs than forty ſhillings,” 


+ Se. 22. And it is further enacted, par. 19.“ That if 
any ſuch court, magiſtrate, or juſtices, as aforeſaid, wiv 
ſhall have ordered any return, ſhall, within three days a. 
ter ſuch return made, ſuſpect that the ſame was not truly 
and bona jide made, it ſhall be lawful to ſummon before them 
reſpectively, any perſon who ſhall have bought. or fold, or 
ſhall be ſuſpected to have bought or ſold, or agreed to buy 
or ſell, any grain, meal, or flour, or who ſhall be thought 
to be likely to give any information concerning the pie. 
miſes, and to examine them reſpectively upon their ſeveral 


oaths, touching the rates and prices the ſeveral forts of 
6c 
grainy 


Ch. Bo. PRICE or VICTUALS, '&, 


« prain, meal, and flour, or any of them, were there really 
« and bona fide bought at, or ſold for, or agreed fo to be by 
« him, her, or them, reſpectively, at any time within ſeven 
« days preceding the ſummoning : and if any perſon fo ſum- 
« moned ſhall negle& to appear, (and proof be made on oath 
« of ſuch ſummons having been duly ſerved) or if any perſon 
« ſo ſummoned ſhall appear, and neglect or refuſe to anſwer 


« ]awful queſtions, on being convicted by the oath of one 


« witneſs, or confeſſion, before any ſuch court, magiſtrate, 
« or juſtices, ſhall forfeit not exceeding ten pounds, and not 
« leſs than forty ſhillings : and if any perſon, ſo examined on 
« gath, ſhall forſwear himſelf, ſuch perſon ſhall be liable to 
« he proſecuted as for perjury, by indictment or information, 
« provided that the party ſo ſummoned be not obliged to tra- 
« yel above five miles from the place of his abode.” 


+ Se. 23. And it is further enaQted, par. 20.“ When- 
« ever any court, as aforeſaid, magiſtrate, or juſtices, ſhall 
« order any bread to be made with the meal of any other 
grain than wheat, or to be mixed with wheat, or to be made 
« with the meal of any other fort of grain, either ſeparate or 
« mixed together, all perſons ſhall make bread for ſale with 
« ſuch mixed meal, or of ſuch weight and goodneſs, and ſhall 
« (ell the ſame at ſuch prices, as ſuch court, magiſtrates, or 
« juſtices, ſhall direct, upon pain of any ſum not exceeding 
« five pounds, nor leſs than forty ſhillings.” 


+ Se. 24. And it is further enaQed, par. 21. © That the 
© ſeveral ſorts of bread ſhall be well made, according to the 
«* goodneſs of the ſeveral ſorts of meal, whereof the ſame ought 
to be made, and that no allum, or any mixture or ingredi- 
* ent whatſoever (except only the genuine meal, common 
* ſalt, pure water, eggs, milk, yeaſt, and barm, or ſuch leaven 
* as ſhall be allowed by the court, or perſon who ſhall have 
* let an aſſige of bread where any ſuch leaven ſhall be uſed, 
* and where no ſuch aſſize ſhall have been ſet, then ſuch 
« leaven as any magiſtrate or juſtice ſhall allow, ſhall be uſed 
in making dough, or any bread to be ſold, upon pain that 
© erery perſon (other than a ſervant or journeyman) who ſhall 
* knowingly offend, and be convicted by confellion, or by 
© oath of one witneſs, before any ſuch magiſtrate or juſtice, 
„ ſhall forfeit not exceeCing ten pounds, and not leſs than 
; forty ſhillings, or ſhall be committed to the houſe of cor- 
: rection, or ſome priſon of the county or place where the of- 
. fence ſhall be, to hard labour, not exceeding one calendar 
4 Non h, nor leſs than ten days. And if any ſervant ſhall of- 
. tend, he ſhall forfeit, not exceeding hve pounds, and not leſs 
« than twenty ſhillings, or be apprehended and committed as 

*crelaid; and it ſhall be lawful for the magiſtrate or juſtice, 


6& before 


Party not «blige 


ed to travel 


above 5 miles» 


Bakers to make 
the bread of 
ſuch weight 
goodneſs, and 
price, as thall 
be directed. 


No adulterae 
tion or mix- 
ture, except the 
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ter, eggs, milk, 
yeaſt, and barm, 
or ſuch leaven 
as ſhall be oc. 
Gonally allowed, 


which ſhall be printed or publiſhed in or near the county, 


The, penalty of 

adulterating 

corn, meal, or 
urs 


Penalty where 
bread ſhall be of 
a Jifferent mix. 
ture of corn than 
what it impor- 
teth to be of, or 
Is allowed, 


Penalty for ma- 
king bread un- 


der weight, &c, 


by ſome contrivance or confederacy,” 


A!) bread to be 
fairly marked. 


thing whatſoever, or ſhall knowingly ſell, offer, or expole 


% mixed with, the meal of any grain, which ſhall not be the 
* real and genuine meal of the grain the ſame ſhall import to 


< 


* k 
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« before whom any ſuch offender ſhall be convicted, Out of the 
money forteited, to cauſe the offender's name, place of 
„ abode, and offence, to be publiſhed in ſome newlpaper, 


0 city, or place, where any ſuch offence ſhall have been 
„% committed.“ 


+ Se. 25. And it is further enacted, par. 24. * That no 
„ perſon ſhall put into any corn, meal, or flour, ground 
“ drefſed, bolted, or manufactured for ſale, any mixture a 


„to or for ſale, any meal of one ſort of grain as or for the 


e meal of any other ſort of grain, or any thing as or for, or 


ebe, upon pain of forfeiting any ſum not exceeding five 
« pounds, nor leſs than forty ſhillings,” 


| + Sed. 26. And it is further enacted, par. 24. * That ro 
« perſon ſhall put into any bread made for ſale, any mixture 
% of meal of any other ſort of grain than of the grain the 
„fame ſhall import to be, and allowed to be made of, or an 
larger or other proportion of any other or different ſort of 
“ grain, or the meal thereof, than what ſhall be allowed, ot 
*« any mixture or thing in lieu of flour, which ſhall not real. 
& ly be the genuine flour the ſame ſhall import and ought to 
ebe, upon pain of forfeiting not exceeding five pounds, not 
« Jets than twenty ſhillings.” 


+ Sect. 27. And it is further enacted, par. 24. © That if 
« any perſon ſhall make, ſend out, ſell, or expoſe to or for 
* ſale, any bread deficient in weight, he ſhall forfeit not ex- 
« ceeding five ſhillings, hor lefs than one ſhilling for every 
« ounce deficient; and for every loaf found wanting leſs than 
« an ounce not exceeding two ſhillings and ſixpence, nor leis 
« than ſixpence, ſo as ſuch bread which ſhall be complained 
« of for wanting weight in any city, town- corporate, bo. 
* rough, liberty, or franchiſe having juriſdiction thereo!, of « 
within the bills of mortality ſhall be brought before ſome 
« magiſtrate, and weighed, within twenty-four hours att, 4 { 
« and ſo as ſuch bread which ſhall be ſo complained of 2 
de in any hundred, riding, diviſion, liberty, rape, waper” 
« take, or place, ſhall be brought before ſome juſtice of (uct 
« place, and weighed within three days after, unleſs ſuch ce 
«« ficiency wholly aroſe from ſome accident, or was occaſ 


« 
* 


+ 824. 28. And it is further enacted, par. 25. Th 
« every baker ſhall cauſe to be fairly marked on every loat 
66 wheaten bread a large Roman W. and upon every loa 


« houſehold or brown bread a large Roman H. iv as the = 
* 
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« may, on the view thereof, be aſcertained under what deno - 
« ia of bread every ſuch loaf was made, (except ſuch 
« loaves which ſhall be raſped by the deſire of any perſon who 
« ſhall order the ſame, on pain of forfeiting not exceeding 
« twenty, nor leſs than five ſhillings,” F 5 


\ 


And it is further enacted, par. 26. „ That no Bakers taking + | 


T 4 al take for any bread a higher price than ſhall be — pep wo 
« aſcertained by the court, magiſtrate, or juſtices, autho- 
« riſed to ſet the price and aſſixe, nor refuſe to ſell any to 
« any perſon who ſhall tender ready money for the ſame, at 
« the price ſuch bread, by the aſſize, ſhall be fixed at, when 
« he ſhall have any ſuch bread in his houſe or poſſeſſion, to 
« be ſold, more than ſhall be requiſite for the immediate 
« neceſſary uſe of his own family or cuſtomers; and it 
« ſhall be incumbent on ſuch baker to prove the contrary, 
« upon pain of, forfeiting not excceding forty, nor leſs than 
« ten ſhillings.” | 


+ Sg. 30. And it is hereby likewiſe enacted, par. 26.. Bread jnferior 
« That if any perſon ſhall offer to ſale any bread of an infe- to wheaten not 
« rior quality to wheaten bread, at a higher price than houſe. 8 'q 
« hold bread ſhall be ſet at by the aſſize, he ſhall forfeit, by | 
« confeſſion, or the oath of one witneſs, twenty ſhillings,” 


+ $28. 31. It is further enacted by par. 27. and by 32 Geo. 2. The houſes, 
c. 18, f. 2. That any magiſtrate or juſtice, and alſo any tops, &c. of 
« peace officet, authoriſed by warrant of any ſuch magiſtrate — ug 
* in the day-time, may enter into any houſe, ſhop, ſtall, bake- — 
* houſe, warehouſe, or out-houſe, of or belonging to any ba- weighed, 
ker, or ſeller of bread, to ſearch for, view, weigh, and 
* try, all or any the bread which ſhall be there found: and 
« if any bread, on any ſuch ſearch, ſhall be found to be 
wanting, either in the goodneſs of the ſtuff whereof the 
* ſame ſhall be made, or to be deficient in the due baking 
* or working thereof, or ſhall be wanting in the due weight, 

* or ſhall not be truly marked according to the directions of 

* this act, or ſhall be of any other ſort of bread than ſhall be al- 

* lowed to be made by virtue of this act; any ſuch magi- 

* ſtrate or peace officer may ſeize the ſame, and diſpoſe there= 

* of as he ſhall think fit,” | 


t 0:4. 32, And it is further enaQted, par. 28. ® That if where any mil 
* information ſhall be given on oath to any magiſtrate or ler, mealman, 
© juſtice that there is cauſe to ſuſpect that any miller who mm Br, 
„ Finds any grain for reward, or any perſon who doth dreſs,  aduticrating 

bolt, or in any wiſe manufacture any meal or flour for ſale, e magittrate, 
dor any maker of bread for ſale, doth mix up with, or pur ON — —x 


40h on 2 


* into, any meal or flour ground or manufactured for ſale, any may ne d 
Vor. I. K K inture, ee hin. 


to (ell. 


ſelf, and ſcarcb, 
or may grant a 
ſearch warrant 
to icmae peace 
officer ; and 
ſuch meal and 
flour 25 Gall be 
deemed adulte 
rated, may be 
ſeizcd. 


4 


And the miller, 
m*ealman, or 
bike, tacfeit, 
not cxceeding 
10 l. nt lets 
than 40 5. 


4 to have been put into any meal or flour, of to have 2d 
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ExceQt an. 


2 f encc, do be 
3 — Abe offender's name, place of abode, and oftence, 
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©. mixture, ingredient, or thing. whatſoever, not the genuine” 


e in the poſſeiion of any ſuch miller, mealman, or baker, is 


'« ſome magiſtrate or juſtice ; and if any magiſtrate or juſtice, 


ture or ingredient ſhall be found, which ſhall be adjudged 
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cc produce of the grain ſuch meal or flour ſhall import and 
ought (o be, or whereby the, purity of any meal or flour, 


e or ſhall be in anywiſe adulterated ; then ſuch magiſtrate 
or juſtice, and alſo any peace officer, authoriſed by warrant 
in the day-time, on information may enter into any houſe, 
* mill, ſhop, bakehouſe, ftall, bolting-houſe, paſtry, ware. 
* houſe, or out-houle, of or belonging to any ſuch miller, 
« mealman, or baker, and to ſearch and examine; and if on 
c any ſuch ſearch it ſhall appear that any offence hath been 
«© committed, contrary to this act; then any magiſtrate, ju- 
c ſtice, or officer authoriſed as aforeſaid reſpectively, may ſeize 
and take any meal or flour which ſhall be deemed, on any 
c ſuch ſearch, to have been adulterated, and all mixtures and 
<«< ingredients which {hall be found and deemed to have been 
* uſed, or intended to be uſed, in or for any ſuch adultera- 
tion; and ſuch thereof as ſhall be ſeized by any peace off- 
c cer or officers authoriſed as aforeſaid, ſhall be carried to 


« who ſhall make any ſeizure in purſuance of this act, or to 
« whom any thing feized under the authority of this act ſhall 
ce be brought, ſhall adjudge that any mixture or ingredients, 
not the genuine produce of the grain which ſuch meal or 
<« flour fo ſeized, fhall import and ought to be, ſhall have 
ce been put into any ſuch meal or flour, or that the purity 
« of any ſuch meal or flour fo ſeized, was adulierated 
« by any mixture or ingredient put therein; then, every (uct 
« magiſtrate or juſtice, is hereby required to diſpoſe of the 
& ſame as he ſhall think proper.“ 


+ Seti. 33. And it is further enacted, par. 29. © That 
cc every miller, mealman, baker, or ſeller of bread as afore- 
„ ſaid, in whoſe houſe, mill, ſhop, bake-houſe, {tall, boltin2- 
c houſe, paſtry, warchouſe, out-houſe, or poſſeſſion, any mis- 


« by any magiſtrate or juſtice to have been lodged there, 4 
cc A intent to have adulterated the purity of meal, four, 0 
<« bread, ſhall, on being convicted by confeſſion, or dhe ont! 
« of one witneſs, forfezt not exceeding. ten pounds, nor lels 
ce than forty ſhillings ; —unleſs that ſuch mixture or ingrecien's 
as or were not brought or lodged with any deſign or intent 

te 
* rated therewith the purity of any meal or flour, but * 
ce the ſame was in the place for ſome other lawtul purpo*- 
„ Ag the magiſtrate out of the money forſcited. ma) caule 
city 
* 14 


. . . 1 ut y 
: <©. publiſhed, in ſome news paper in or near the Couur), 
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« or place, where any ſuch offence ſhall have been commit- 
« ted,” + TÞ | 10 ' 


24. And it is further enacted, par. 30. That if Obſtructing any 
« 8 ſhall wilfully obſtruct any —＋ ſeizure, or PEO 
« ſhall oppoſe any ſuch ſearch being made, or the carrying 
« away any ſuch ingredients as aforeſaid, or any bread which 
« ſhall-be ſeized} as not being made purſuant to this act, he 
« ſhall forfeit not exceeding five pounds, nor leſs than twenty 
« ſhillings.” - | | int 57 


462d. 35. Provided always, par. 31.“ That no miller, No miller, 

« mealman, or baker, ſhall act as a magiſtrate, or juſtice of —— fg 
« the peace, under this act, on pain of fifty pounds to any magiftrate. 

« perſon who will ſue for the ſame, by action of debt, Cc. 

« at Weſtminſter, or by ſummary. complaint before the court 

ef Seſſion in Scotland.“ ; | 


Sell. 36. Provided alſo, par. 32. © That if any baker ſhall Mm the pe- 
ä 6 . : alty was occa- 
© make complaint to any magiſtrate by the oath of one wit- fond by the 
© neſs that any offence ſhall have been occaſioned through journeyman or 
% the wilful neglect of any ſervant, then ſuch magiſtrate may — . 5 
« ifſue his warrant for bringing ſuch ſervant before any ſuch paid 5 the maſ- 
« magiſtrate, or any magiſtrate or juſtice of the county or der. 
« place where the offender can be found, and examine into 
« the complaint; and, on proof thereof upon oath, by any 
order under his hand, may adjudge what ſum ſhall be paid 
« by ſuch ſervant to his maſter or miſtreſs, by way of recom- 
« pence for the money he or ſhe ſhall have paid by reafon 
* of the wilful neglect of any ſuch ſervant; and if any ſuch 
* ſervant ſhall neglect on his conviction to make immediate 
payment, he ſhall be committed to the houſe of correction, or 
* ſome other priſon of the county or place in which any ſuch 
* ſervant ſhall be apprehended or convicted, to be there kept 
* to hard labour not exceeding one calendar. month, unleſs 


* payment ſhall be made before the expiration of the ſaid 
* term,” a 


- Sed. 37, And it is further enacted, by par. 23. * That o 
the mayor of London, or any alderman within the liberties and determined 
* thereof, and any other juſtice, or any one of them, within in r p 
© their reſpective juriſdictions, may hear and determine, in a e ps mg 
* ſummary way, all offences againſt this act, and ſummon moned. 
p any offender ; and in caſe the party ſhall not appear or 
er ſome reaſonable excuſe for bis default, then upon oath 
« gene witneſs of any offence committed contrary to this 
f at, any ſuch magiſtrate ſhall iſſue his warrant for appre- 
bending the offender ; and upon the appearance, or in caſe 


F he hall not appear, on notice being left at his uſual place 
9: abode, or if he cannot be apprehended, then ſuch ma- 


k 2 $ oiſtrate 


$0@ 


Power to ſum- 
mon material 
evidences 


Wirneles to be 
examined on 
O. th. 


« witneſs: and if on his appearance he ſhall refuſe to be 


* 
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« giſtrate is authoriſed to proceed to make inquiry touch. 
« ing the matters complained of, and to examine any wit. 
* neſs who ſhall be offered on either fide, on oath, as afore. 
« faid, and ſhall convict or acquit the party accuſed; and if 
* the penalty, on any ſuch conviction, ſhall not be paid with. 
in twenty-four hours after, every fuch magiſtrate ſhalt 
<« thereupon iflue a warrant, directed to any peace officer 
ee within their reſpective juriſdictions, to make diſtreſs; and 
« if any offender ſnall convey away his goods, or fo much 
„ thereof that the penalty cannot be levied, then ſome ma. 
„ piſtrate within whoſe juriſdiction the offender ſhall have 
« removed his goods, ſhall back the warrant, for levying the 
e diſtreſs ; and if within five days from the diſtreſs being taken, 
the money forfeited ſhall not be paid, the goods ſeized ſhall 
be appraiſed and fold, and for want of ſuch diſtreſs, then 
every ſuch magiſtrate, on the application of any proſecutor, 
% and proof made of the conviction and non-payment of the 
«© penalty and charges, by warrant under his hand and fea, 
« ſhall commit every ſuch ofiender to the common gaol or 
© houſe of correction of the city or place where ſuch offender 
or offenders ſhall be found, tor one calendar month, unleſs 
cc payment ſhall be made of the ſaid penalty, coſts and charges, 
« before the (expiration of the ſaid one calendar month,— 
«© And all ſuch penalties and forfeitures, willen recovered, 
« ſhall be paid to the informer.” * 


+ Ses. 38. But by 32 Geo. 2. c. 18. the generality of 
this application of the forfeiture to informers is reſtrained, 
and it is enacted, That the penalties not particularly dil- 
„ poſed of by 31 Geo. 2. c. 29. where the conviction is by 
« conſeflion or the oath of one witneſs, ſhall be, one moiety to 
« the informer; and the other moiety, together with all pe- 
© nalties incurred on the weighing, trying, or ſeizing of an) 
„ bread by any magiſtrate or juſtice hall be applied for the 
better carrying the ſaid act into execution, as ſuch magi- 
© ftrate or juſtice ſhall think fit.“ 


+ Set. 39. And it is further enacted, par. 34. “ That i 
ce jt ſhall be made out by the oath of any credible perſon, 
6 that any one is likely to give material evidence on bebal! 
« of the proſecutor or the perſon accuſed, and will not vo- 
« Juntarily appear before ſuch magiſtrate to be examined, 
every ſuch magiſtrate is authoriſed to ſummons every ſuch 
« witneſs; and it any perſon ſo ſummoned. ſhall neglect to 
« appear, and no juft excule ſhall be offered, then (after proof 
„ by oath of ſuch ſummons daying been duly ſerved) every 
« ſuch magiſtrate is authoriſed to iſſue his_warrant under bis 
e hand and ſcal, to bring and examine upon oath every ſuc 


2 « examined 


ec 


- 
* 
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« examined on oath concerning the premiſſes, without offer- 
« ing any juſt excuſe, any ſuch magiſtrate may, by warrant, 
« commit any perſon fo 1 to the public priſon of the 
« county or place in which he ſhall be, there to remain not 
« exceeding fourteen, nor leſs than three days,” 


+ $8. 40. And it is further enacted, par. 37. That no No certiorari, 
& certiorari, letters of advocation, or of ſuſpenſion ſhall be © 
& granted to remove any conviction, or other proceedings 
had thereon in purſuance of this act.“ ; 


+ $f, 41. Provided, par. 38. That if any perſon ſhall Perſons aggrie- 
« think himſelf aggrieved, he ſhall have liberty to appeal to the — - ig 
« next general or quarter ſeſſions for the county or place, ſections. 
upon entering iato a recognizance at the time of convic- . ie to 
« tion, with two ſufficient ſureties, in double the ſum which 5 
46 he ſhall have been adjudged to pay, upon condition to hear and deter- 
« proſecute ſuch appeal with effect, and to be forthcoming Te Rn ne 
« to abide the judgment and determination of ſaid next gene- 1 
« ral or general quarter ſeſſions, who ſhall finally deter- 

„ mine the matter of every ſuch appeal, and award coſts 
« to be paid by either party: and if the judgment ſhall be 
« affirmed, ſuch appellant ſhall immediately pay down the 
« ſum he ſhall have been adjudged to forfeit, with ſuch 
„ coſts as the ſeſſions ſhall award to the proſecutor or in- 
« former, for the expences ſuſtained by ſuch appeal; and 
„in default of paying the ſame, any two ſuch juſtices, 
or any one magiſtrate or juſtice of the peace, having 
„ juriſdiction in the place into which any ſuch appel- 
« lant ſhall eſcape, or where he ſhall reſide, ſhall commit 
every ſuch appellant to the common gaol of the count 

« or * where he ſhall be apprehended, until he ſhall make 


payment; but if the appellant make good his appeal, coſts 
| © (hall be awarded to the appellant againſt ſuch informer, 


and which coſts may be recovered by the appellant againſt 
any ſuch informer, in like manner as coſts given at any 


* general or general quarter ſeſſions of the peace are reco- 
e verable,” 


F Se. 42. Provided, par. 39. © That if any ſuch conviction WER 
* ſhall be made within ſix days before any general or genera] 2 —— 
* quarter ſeſſions for the county or place where ſuch conviction 
. {hall have been made, then the party aggrieved ſhall, on en- 

: ering into a recognizance as before directed, appeal either 
to the then next or the next following ſeſſions. 


. t . 43. And it is further enacted, par. 40. That every Lim'tation of 
«tion or ſuit brought againſt any magiſtrate or any peace actions. 
EIS 3 officer, 
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officer, for any thing done under this act, ſhall be "BAY 
ced within ſix months next after the fact committed, ang 


„e ſhall be laid in the county, city, or place, where the matter 


ſhall ariſe ; and that the 24 Geo. 2. c. 44. fo far as relates 
to the rengering the juſtices more ſafe in the execution of 
their office, ſhall extend to the magiſtrate acting under this 
act; and that no action or ſuit ſhall be had, ndr any Writ ſued 
out, or copy of any writ be ſerved upon, any peace officer 
until ſeven days after notice in writing, given to or left for 
him at his place of abode, by the attorney for the pz 
intending to commence ſuch action; which notice ſhall 
contain the name and place of abode of the perſon intend- 
ing to bring ſuch action, and alſo of his attorney, and like. 
wiſe the cauſe of action or complaint: And any peace 
officer may, at any time within a days after any ſuch 
notice, tender, or cauſe to be tendered, any ſum of money, 
as. amends for the injury complained of, to the party com- 
plaining, or to the attorney named in any ſuch notice; and, 
if not accepted, the defendant may plead ſuch tender in ba, 
together with the general iſſue, or any other plea, with 
leave of the court in which the action ſhall be commence; 
and if, upon iſſue joined on ſuch tender, the jury ſhall hnd 
the amends tendered to have been ſufficient, they ſhall find 
a verdict for the defendant; and in ſuch caſe, or if the 
plaintiff become nonſuit, diſcontinue, or judgment ſhall be 
given for the defendant upon demurrer, or if any action or 
juit ſhall be brought after the time limited, or ſhall be 
brought in any other place than as aforeſaid, then the jury 
ſhall find for the defendant, and he ſhall be intitled to 
coſts: But if the jury ſhall find that no ſuch tender was 
made, or not ſufficient, or againſt the defendant, they ſhal 
give the plaintiff ſuch damages as they ſhall think proper; 
and the plaintiff ſhall recover coſts,” 


+ And it is further enacted, “ That the defendant may 
plead the genera) iſſue, and give this act, and the ſpecil 
matter in evidence; and if a verdi& ſhall be recorded for 
the defendant, or if the plaintiff ſhall be nonſuited, or di- 
continue his action, after the defendant ſhall have appear- 
ed; or if judgment ſhall be given, upon a verdict or & 
murrer, againſt the plaintiff, the defendant ſhall recove 
treble coſts.”  - | 


' + Sec. 44. Provided, par. 41. * That no perſon ſhall be 


convicted, for any ot the before-mentioned offences, unlel 
the proſecution be commenced within three days next ater 
the offence committed.“ 

| 1K. 


— 


* 
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ho Sn. 45. This act ſhall not extend to prejudice any General reſerra- 
« right or cuſtom of the city of London, or the practice tion of rights, 

« there uſed, or any rigut or cuſtom of any lord or lords ; 
« of any leet, to ſet, inquire, and puniſh, the breach of aſſize * 
« of bread, or the right of any clerk of the marker,” 


+ 8:2. 46 * Nor to prejudice the ancient right or cuſtom of Referyation of 
« the dean of Weitminſter, or the high ſteward of Weſtmin- rights of Wett. ' 
« ſter, and the liberties thereof, to ſet, aſcertain, and appoint — OY 
« the allize and weight of all ſorts. of bread ; but they may bread, within 
« reſpectively ſet, aſcertain, and appoint, according to the — and 
« meaning of this act, the aſſize and weight of all forts of 8 
« hread which ſhall be made, ſold, or expoſed to ſale, in 
« Weſtminſter, and the liberties thereof ; and ſhall and may 
« inquire and puniſh the breach of every ſuch aflize and 
« weight of bread, as fully and freely in all reſpects, as they, 
« or any of them have heretofore been accuſtomed to.“ 


g. 47. © Nor to prejudice the Nght of Oxford or Cam- Oxford and 
« bridge, or of their clerks of the market, to ſet the aſſize amy dge, to 
and weight of all forts of bread, &c.” EO 


Sec. 48. But the proviſions of the foregoing ſtatute of No aſſzed and 

31 Geo. 2. c. 29. being found defective, when an aſſize of Ear 
bread is not ſet, it is accordingly enacted by 3 Geo. 3. c. 11. fimetime in the 
par. 1. ** That although no aſſize of bread ſhall be ſet in ſame place. 
« purſuance of the ſaid act, no loaf called or deemed aſſize 
e Joaf in the tables of the aſſize and price of bread in the 
& ſaid act referred to, ſhall be made for ſale, in any place 
« where any loaf of the bread called or deemed prized loaf, 
« in the ſaid tables of the aſſize and price of bread, that is to 
© ſay, no atſize loaves of the price of three-pence, and prized 
„ loaves called half quartern loaves, nor aſſize loaves of the 
price of ſix-pence, and prized loaves called quartern loaves, 
nor aſſize loaves of the price of twelve-pence, and prized 
* loaves called half peck loaves, nor aſſize loaves of the 
« price of eighteen pence, and prized loaves called peck 
« loaves, ſhall, at the ſame time, in any place be made for 
Aale, ſold, or carried out for ſale, or be offered or expoſed 
to or for ſale, or allowed to be fold, on pain of forfeiting 
not exceeding forty, nor leſs than ten ſhillings,” 


e. 49. And it is further enacted, par. 2. © That the quarter or petty 
* juſtices at any general or quarter ſeſſion, or at any petty ſeſſion may ap- 
* (efſion, ſhall appoint which of the ſorts of aſſize or prized 833 ſorts 
* loaves ſhall be allowed to be made and ſold; and alſo what 3 
* other ſorts of bread, and grain, ſhall be allowed to be and what other 
made and fold within their reſpective juriſdictions, or any Wu ſhall be 
part thereof; and every order which ſhall be ſo made, ſhall : 
be entered in a book provided for that purpoſe, and in- 

K K 4 e ſpected 


\ 
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et ſpe geil by the makers of bread for ſale, in the da -time, 
« without fee; and after the mY every ſuch or t, the 
« juſtices who ſhall make the ſar»: ſhall cauſe a copy to be 
« affixed up in ſome market or other publick town within the 
« diviſion or place in which ſuch order is to be obſerved; ot 
« elſe ſhall cauſe a copy to be inſerted in ſome public news. 
4 copy who paper publiſhed in the county or place, or ſome part 
% of in which every ſuch order is to be obſerved,” 


Sorts of aſſize | + Sea. 50. Provided, par. g. That no juſtices ſhall 
| * 8 « allow any ſorts of affize bread made of the flour or meal of 
n „ Wheat, other than wheaten and houſhold bread, and loaves 
« of white bread of the price of two-pence, or under.“ 


gay 


a i a> a > © a = 


Proportion aut» f Sef. 51. And it is further enacted, par, 4, „ Thy 
weight, between + every maker of bread for ſale ſhall obſerve the proportion 
was; bee « between white and wheaten bread, and wheaten and houf. 
ans the wheaten 6 hold aflize bread, as to weight, as is mentioned in the aid 
— — 1 te aſſize tables; that is to ſay, every white loaf of the price of 
alte bread « two-pence, or under, ſhall always weigh three parts in four 
« of the weight of the wheaten loaf of the like price; and 

« every wheaten aſſize loaf of bread, of whatſoever price the 

« ſame ſhall be, ſhall always weigh three parts in four of the 

« weight of every houſhold aſſiae loaf of bread of the like 

„ price; and that every houſhold aſſize loaf of bread, of 

„ whatever price the ſame ſhall be, ſhall always weigh one 

« third part more than every wheaten aſſize loaf of the like 

« price, on pain of forfeiting not exceeding forty ſhillings.” 


- _ — a a - 


The price in the + Seer. 52. And it is further enaQed, par. 5. „ Thit 
peck loaf, and & every peck, half peck, quarter of a peck, and half quarter 
tet & of a peck loaf, of the meal or flour of wheat, and calle 
v.ſfions, in the “ wheaten bread, ſhall always be fold in proportion to 
wheaten, and in 4 each other reſpectively, as to price; and that every peck, 
houthole bread 44 half peck, quarter of a peck, and half quarter of a peck 
loaf made for ſale, of the meal or flour of wheat, and 
% called houſhold bread, ſhall always be ſold in proportion 
«© to each other, and for one fourth leſs in price than the 
“ loaf made for ſale with the meal or flour of wheat, called 
« wheaten bread, of the ſame denominatian, on pain of toi- 


« feiting not exceeding forty, nor leſs than ten ſhillings.” 


3 + Sect. 53. And it is further enacted, par. 6. That the 
ahe $14, wal & ſeveral loaves after mentioned, ſhall weigh in averdupos 
and its ſubdivi- 6 weight as follows; that is to ſay, every peck loaf, ſeventeen 
e « pounds fix ounces; every half peck loaf, eight pounds ele- 
the Game to be ven ounces; every quarter of a peck loaf, four pound 
wei zhed beforea ( five ounces, and one half ounce; and every half quarter 
8 a peck loaf, two pounds two ounces and three quarte'sj 
in other places “ on pain of forfeiting not exceeding five ſhillings, mel 
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« than one ſhilling for every ounce wanting; and for leſs within y Jays; 


« ounce, not exceeding two ſhillings and ſix-pence, 
40 —_— than ſix-pence ; ſo as all ſuch bread in any city, 
« town corporate, borough, liberty, or franchiſe, or the ju- 
« niſdiction thereof, or within the weekly bills of mortality, 
« ſhall be brought before ſome juſtice and weighed, within 
« twenty-four hours after the ſame ſhall have been baked, 
« or found in any perſon's cuſtody for ſale, and elſewhere, 
« within three davs, unleſs it ſhall be made out, that ſuch 
« deficiency wholly aroſe from ſome unavoidable accident, or 
« was occaſioned by ſome contrivance or confederacy.” 


+ Cech. 54. And it is further enacted, par, 7. * That no 
« perſon ſhall offer to ſale any bread of an inferior quality to 
« wheaten bread, at an higher price than houſhold bread, 
« upon pain of forfeiting not exceeding twenty ſhillings,” 


+ See. 55. And it is further enacted, par. 8. That on 


« the ſaid wheaten or houſehold bread ſhall be imprinted a 


« large Roman (W), and on houſehold a large Rowan (H), 
« except loaves raſped by the deſire of the perſon who ſhall 
© order the ſame, on penalty of forfeiting not exceeding 
« forty, nor leſs than ten ſhillings; unleſs it wholly aroſe 
« from ſome unavoidable- accident, or was occaſioned by 


« contrivance or conſederacy.“ 


+ Sec. 56. And it is further enacted, par, 9. „That 
« every loaf made of any other grain than wheat, ſhall be 
marked with ſome letter or letters, not more than two, 
as the general or quarter ſeſſion, or * petty ſeſſion 
„ ſhall direct; which order ſhall be entered in ſome, book 
* which any maker of bread may peruſe, without fee ; 
* and ſuch juſtices ſhall cauſe a copy to be put up in-ſome 
* publick town within the diviſion, or ſhall cauſe a copy 
* thereof to be inſerted in ſome publick newſpaper publiſhed 
in the county; and if the juſtices ſhall negle&, then the 
maker of all ſuch bread ſhall, in every place where no ſuch 
* order ſhall be made, cauſe every loaf of ſuch bread to be 
marked with any two diſtinct capital letters as he ſhall think 
ft, (except loaves raſped by deſire) on pain of forfeiting, 
not exceeding forty nor leſs than five ſhillings, for ever 


* loaf of ſuch bread which ſhall not be ſo marked as herein 
* before is firſt directed. 


t Se. 57. And it is further enacted, by par. 10. © That 
© any juſtice, or peace officer by warrant of ſuch juſtice, may 
enter any place belonging to any baker, to ſearch, view, 
„weigh, examine, and try, all or any bread which ſhall be 
* there found and if any bread ſhall on examination thereof, 
by any juſtice, or on the oath of one witneſs, be found de- 


& ficient 


\ 


50Z 


unleſs deficiency 
be accounted 
for, 


Bread inferior 
t> wheaten, not 
to be (old 
higher than 
houſhold. 


A large Roman 
(W) ta be im- 
printed on all 
wheaten bread 


and a (Hh an 


Roman 
houſhold. 


Bread made of 
any other grain 
than wheat, to 
de impreſſed 
with ſuch letters 
as the juſtices 
ſhall order, 


An entry to be 
made free for 
inſpection. 
Where the 

ju ces negle& 
to make ſuch 
order, the ma · 
ker is to make 
every ſuch loaf 
with 2 dittin& 
capſtal letters. 


penalty. 
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506 
Bread found de 6, ficient in weight, or not marked, or be deficient in the do: 


fective in the 


weight, or not 
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ZE» 


No miller, 


mealman, or 
, may act 
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Default of ſer- 
vants. : 


Satis faction. 
Nonpayment. 


Commitment. 


— 


Ante p. 499. 
1 372 f 


Ante p. 501. 


not exceeding forty, nor leis than twenty ſhillings.” 


„ 


o REOGULATIN OG . by; 


daking or Working thereof, or be wanting in the goodneſz 


of the ſtuff, or to have been made with any mixture of 
meal or flour of any other grain than the ſame ſha!) import 
to be made with, or to be made with any other proporiicn 
of grain, or to be made with any ingredient which Oueht 
not to be put therein; or to be made with any thing in liey 
ot flour, or that any ſuch bread ſhall be made with any lex 


ven not allowed, every juſtice and officer as aforeſaid, ſh] 


. *© ſeize- ſuch bread, and to diſpoſe thereof to poor perſons, 


<« unleſs the default wholly aroſe from accident, or contrivance 
or confederacy, upon pain of forfeiting not exceeding fue 


pounds, nor leſs than twenty ſhillings.” 


+ Sect. 58. Ard it is ſurther enacted by par. 11, © That 
„if any perſon ſhall in any wiſe oppoſe any ſearch, view 
„ weighing, trying, or ſeizing of any bread, he ſhall fork 


+ Provided, by par. 12. That no miller, mealman, dr 


* baker, ſhall be allowed to act as a juſtice under this 20, 
& on pain of fifty pounds, to whoever will inform or ſue fer 
<< the ſame at Weſtminſter, &c. or by way of ſummary con- 
« plaint, before the court of Seſſion in Scotland,” 


+ Provided, par. 13. That if any baker ſhall maid 


„ complaint to any juſtice, by the oath of one witneſs, that 
e any offence which ſhall have been occaſioned by default « 
ce any ſervant, every ſuch juſtice may iſſue his warrant ker 
©, bringing Juch ſervant before any ſuch juſtice, or any juſtice 


of the county cr place where the offender can be found, 


« and examine into the matter; and on proof upon oath, 
« to adjudge and order what ſum of money ſhall be paid v 
his maſter or miſtreſs, for the money he or ſhe ſhall hat 
« paid, by reaſon of the default of ſuch ſervant ; and if ſu 
« ſervant ſhall reſuſe on his conviction immediate paymenh 
% then any ſuch juſtice may cauſe every ſuch ſervant to be 


% committed to the houſe of correction, or ſome other piiſa 


e of the county or place in which he ſhall be apprehended, u 
be kept to bard labour, not exceeding one calendar mond, 
« unleſs payment ſhall be made.” 


by "Th 

+ Set. 59. By the 14, 15, 16. parts of this ſtatute, lt 
enacted, + That juſtices ſhall hear and determine the {ere 
„offences; and that the penalties and forfeitures {hall be k. 
« covered, as by the before recited act 31 Geo. 2. c. 25 
34. 35. *36. is therein directed.“ 


+ Set. 60. By par. 17, 18, 19. © No certiorari all be 


ceedings 2 


« thereupea 


* granted to remove any conviction or other pro 
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« thereupon ; and the like liberty of appeal is preciſely given 
« as by 31 Geo. 2. c. 29. 1. 37> 38, 39. 
+ $22. 61, By: par, 20, 27, 22. The fame limitation of 


actions; protection to juſtices and officers,” &c. coſts, c. 
is enacted in the preciſe words of 31 Geo. 2. c. 29.1. 40, 41. 


+ Sed. 62. And it is likewiſe enacted by par. 23.“ That 
« no perſon ſhall be convicted under this act, unleſs the pro- 
« ſecution be commenced within three days; and that no per- 
« ſon convicted upon this act, ſhall be ſubject or liable to be 
« proſecuted for the ſame offence under any other law.“ 


+ Sec. 63. By par. 24. The penalties and forfeitures 
are to be diſtributed, as directed by 32 Geo. 2. c. 18. (a) The 


. rights of the univerſities are ſaved in the ſame words. as by 


zi Geo. 2. c. 29+ f. 44, 45+ 


Se. 64. But as by the foregoing acts of 31 Geo. 2. 
c. 29. and 3 Geo. 3. c. 11, two forts of bread, made of 
wheat only, are allowed to be made for ſale, viz. wheaten 
and houſehold; it is enacted by 13 Geo. 3. c. 62. That of 
« the flour of wheat, which flour, without any mixture or 
« diviſion, ſhall be the whole produce of the grain, the bran 


« or hull thereof only excepted, and which ſhall. weigh three- * 


« fourth parts of the weight of the wheat whereof it ſhall be 
« made, may be at all times made and ſold, and ſhall be cal- 
Jed A STANDARD WHEATEN BREAD,” 


83 
Limitation of 
ptoſecutiona. 


$ 


(a) Ante p. 500. 


Lo 
\ 
Standard wheat» 


en allowed, 
: 


$42. 65. And it is further enacted, par 2. * That the Weight, price, 
* bakers ſhall mark every loaf thereof with the capital letters and proportions. 


8. W. and that the ſame may be ſold although no aſſize of 
* bread be ſet of the weight, and in the proportions follow- 
ing; that is to ſay, that every ſtandard wheaten peck loaf 
* ſhall always weigh 17 Ib. 6 oz. avoirdupois, every half 
* peck loaf 8 1b. 11 oz. and every quartern loaf 4 lb. 5 oz. 
* and one half of an ounce avoirdupois ; and that every peck 
* loaf, half peck loaf, and quartern loaf, ſhall always be ſold 
* 25 to price, in proportion to each other reſpectively; and 
that where wheaten and houſehold bread, made as the law 
* now directs, ſhall be ſold at the ſame time, together with 
* this ſtandard wheaten bread, they be ſold in reſpect of and 
zin proportion to each other, as followeth; that is to ſay, 
x that the ſame weight of wheaten bread as coſts eight 
i Pence, the ſame weight of this ſtandard wWheaten bread ſhall 
. colt ſeven pence, and the ſame weight of houſehold bread 
l ſhall colt ſixpence, or ſeven ſtandard wheaten aſſized loaves, 

{hall weigh equal to eight wheaten aſſized loaves or to 


66 {ix 


3 
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+ Sec. 67. 
< magiſtrate, or others a 


vihel } 


Or REGULATING Tur 


The Aſſize Table. 
Small Bread. 


Bk x; 
« {ix houſehold aflized loaves of the fame price, as wr 


« as may be.” 


+ $2. 66, And it is hereby further enacted, par, 
&« That the ſaid ſtandard wheaten bread be not fold as p 
<« loaves, at one and the ſame time, together with afized 
« Joaves of the ſame ſtandard wheaten bread,” 


And it is further enaQted, par. 4. That ever 
oriſed to ſet the aſſize and fix the 
« price of bread, are authoriſed to ſet the affize on, or fx 
< the price of the ſtandard wheaten bread aforeſaid, according 
« to the following table. 


Large Aſſize Bread. 
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+ Sec. 68. And it is enacted par. 5. That all perſons 
« ſelling the ſaid bread, ſhall be liable to the penalties, as they 
« are liable to by the laws now in being, for any miſdemea- 
« nor or neglect, in reſpect to making, marking, ſelling, or 
« expoſing to or for ſale, wheaten or houſehold bread.” 


« {hall be laid againſt any baker for making, marking, baking, 
« or expoſing to or for ſale, any bread, purporting to be the 
« ſtandard wheaten bread aforeſaid, made of flour, not being 
« the whole produce of the wheat, the bran or hull thereof 
« only excepted, and weighing three fourth parts of the weight 
« of the wheat whereof it was made, and ſuch baker thall 
© prove that he bought the ſaid flour, as and for ſuch flour as 
« zforeſ:id, of the miller or mealman, naming his name and 
« place of abode ; the baker ſhall ſtand clear and acquitted, 
« and the miller or mealman ſhall pay the penalties of adulte- 
rating corn, meal, or flour, by 31 Geo. 2. c. 5, 6.” 


+ $:2. 70. And it is further enacted by par. 7. That 
« when any magiſtrate, {hall have ſet an aſſize on or fixed the 
« price of the {-id ſtandard wheaten bread, they may omit the 


« ſetting an aiſize upon, or fixing the price of any other ſort 
of bread,” 


+ $2. 71. And it is further enacted by par. 8. That 
« the juſtices at any gener] or quarter- ſeſſion may prohi- 
bit for three months, unleſs they ſhall ſee cauſe ſooner to re- 
* yoke the order for ſuch prohibition, at any adjourned quar- 
* ter, or ſpecial ſeflions makers from making for ſale, any other 
* ſorts of bread, of a ſuperior quality, and ſold at a higher 
* price than the ſtandard wheaten bread : provided, that no 
* ſuch order for ſuch prohibition-be in force, until one calen- 
* dar month after the date thereof; and every order ſhall be 
* entered in a book, to be inſpected by the makers without pay- 
ing any fee: And aſter the making every ſuch order the 
* jultices ſhall cauſe a copy to be affixed in ſome market, or 
older public town, within the diviſion, or inſerted in ſome 
public newſpaper, publiſhed in the county, or place,” 


t K. 72. Provided, par. 9. That within London, 
K and the liberties thereof, the company of bakers, and in any 
: oer place, any baker may offer all ſuch objections as ſuch: 
company of bakers think fit, againſt ſuch prohibition at the 
k ume when ſuch juſtices ſhall have under conſideration the: 

uivcring ſuck prohibition as aforeſaid.” 


1 ] Seck. 73. Provided par. 10. That nothing ſhall pe- 
: "I the magiſtrates and others, who are authoriſed to ſet 
| 222 on bread, from allowing any whi.e loaves or 


« wheaten 


+ Sed. 69. Provided, par. 6. That if any information 
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&  wheaten loaves of the price of one penny, or two pence, to 
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at a lower price. 


make ſuch inferior bread, provided he ell at a price under 
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bread price, li- 
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* 
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Penalty. 


c to make broom or worm wood ale or beer) on pain of 204 


_ << puniſhing as they have by any law now in being relative t6 
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* be made and fold according to the table containedin 31 Geo, 
ba 4. L $0 


+ See?. 74. And whereas there may be many places 
the inferior claſſes ate uſed to bread made o kn 
coarſe and cheaper ſort than the ſtandard wheaten bread, be it 
hereby further enacted by par. 11. ** That any baker may 


that of the houſehold bread, as directed by 31 Geo. 2,” 


+ Sei. 75. And it is further enacted, by par. 12. 4 That 
* when and where any baker ſhall ſell ſuch inferior bread by 
« weights and prices whereat the houſehold bread aforeſaid is 
&* at that time aſſized, or priced, or ſold, he ſhall be liable to 
*< the ſame as bakers are now by law liable to for any of the 
« like miſdemeanor.” 


+ $2. 76. And it is further enacted, par. 13. „ That 
« every magiſtrate ſhall have all powers relative to aflizing, 
« pricing, and regulating the ſtandard wheaten bread and 


any bread whatſoever,” 


+ Se. 77. Thirdly, As to ALE AND BEER, It it enafted by 
1 Will. 3. ſeſſ. 1. c. 24. ſ. 17. That no common brever, 
<« or retailer of ale or beer, ſhall uſe therein any molaſſes, 
« coarſe ſugar, or any compoſition or extract thereof, on 
«© pain of forteiting the ſaid liquor, and alſo 1001. half to 
<« the king, and half to the proſecutor, if ſued for is [i 
months.“ 


+ Sec. 78. And it is enacted by 10 & 11 Will. 3. e. 21 
« ſ. 34. That if any common brewer or retailer ſhall con- 
« mit the ſaid offence, or ſhall receive into his cuſtody anj 
« quantity of the ſaid materials exceeding ten pounds, he 
« ſhall forfeit 100 J. to be recovered and mitigated by the 
« Jaws of exciſe, and the ſervant or aſſiſtant therein 20 
in like manner, and in default of payment ſhall be impn- 
« ſoned three months.“ 


+ Se. 79. And it is further enacted by 9 Ann. c. 12. 
par. 24. 26. „That no common brewer, 'innkeeper, ol Me- 
„ tualler, ſhall uſe any broom, wormwood, or other bittet 
<«< ingredient (to ſerve inſtead of hops) in any beer or ale for 
« ſale (except infuſing the ſame after it is brewed and tunned) 


© AX a EE LH” as 0 


« half to the proſecutor, ic, to be levied by the laws 
« exciſe,” 180 
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+ 6421, 80. And it is further enacted by 12 Ann, ſtat. r. 
©. 2. That no common brewer or retailer of beer or ala, 
« ſhall uſe any ſugar, honey, foreign grains, Guinea peppery 
« eſſentia bina, cocculos Indicus, or any unwholeſome ingre- 
« dients, in the brewing of ale or beer, or mix any of them 
« therewith, on pain of 204. to be diſtributed, recovered and 
« mitigated as aforeſaid,” © 


+ $2, 81. And it is enacted by 8 Elis. e. 9.“ That 
« magiſtrates both in counties and in corporations, ſhall fix 
« the price of all ale and beer veſſels yearly, at their Eaſter 
6 ſeſlons . 575 . 


+ $48. 82. And it is further enacted by 12 Car. 2. e. 24. 
. 34 and 1 Will. 3. |. 1. c. 24. . 5. * That within the 
« hills of mortality every barrel of beer ſhall contain 36 gal- 
« lons, and every barrel of ale 32 gallons, and that in all 
« other places every barrel of ale or beer ſhall meaſure 34 
i gallons,” | 


+ 5:2. 83. And it is further enacted by tr & 12 Will. 3 
e. 15. * That all retailers of ale and beer ſhall retail the ſame 


« by a ſtandard meaſure, to be marked by a magiſtrate, upon 


penalty of any ſum between 10s. and 40s. and if they 
« refuſe to ſpecify the quantities ſold, they ſhall loſe the pri- 
« vilege of detaining the goods of their gueſts in ſatisfaction 
* of the reckoning,” l 


+ $8. 84. And it is further enacted by 1 Will. & Mary, 
ſe. 1. e. 22. That ale, beer, cyder and mum, may be ex- 
ported upon paying the duties.“ But by 2 Geo. 3. c. 14, 
which recites the above act of Will. 3. © If any merchant ef 
* maſter of any ſhip or veſſel, or other perſon, ſhall cauſe of 
ſuffer any of the ſaid liquors, ſo exported as merchandize, 
to be unſhipped, unladen, or laid on land, of put into any 
* other ſhip or veſſel within Great Britain, they ſhall forfeit 
* the ſame, and alſo 50 J. for every caſk of ſuch reſpeQive 
* liquors ſo unſhipped, Cc.“ (1) 


$13 


N. B. Az to fas 
hancing the 
price ot aley S 
vide 2 and 3 
Fdw, 6. cy It, 
and 2 Geo 75, 
c. 14+ before reg 
cited 


Vide Rlacketby, 
I 


O. a 
1 Burh's Juſtice 
39» 


* B, For the exciſe and other regulations reſpecling ale; beer, cydery perry, mum; me⸗ 
larglin, meads, ſweets, verjuice, and vinegar, vice 2 Burn's Juſtice, p. 38 to 46. 


+ $8.85. As to the article of BuTTER and CHEESE, it is 
recited by 13 and 14 Car. 2. c. 26. That as butter is one of the 
principal commodities of the product of this kingdom, and is 
not only of univerſal uſe at home, but that great quantities 
ae expotted, it is thereupon enacted, ** That every Kilder- 


4 * of butter ſhall Wer 12 lb. every firkin 530 Ib. and 


Ol. 1 vs every 


By 32 Car. 2. 
c. 2. ſ. 9, No 
butter or cheeſe 
to be imported 
from Ireland. 


that every package ſhall contain the ſame quality through 
© out; that no butter ſhall be ſalted with any great ſalt, 1 


% and weighing the ſame, if he think fit, the ſeller ſhall oat 


„ That every warehouſe-keeper, weigher, ſearcher, 9 {hip 


\ 
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every pott 14 lb. reckoning 16 ounces to the pound, 

< excluſive of the tare of the kilderkin, firkin, or pott; — 

* new and old butter ſhall not be mixed; nor an ya 

butter packed or mixed with butter made of _ 7 
5 


« more ſmall ſalt mixed with it than is neceſſary for its pre. 
« ſervation, on pain of forfeiting the ſame, and fix — the 
e yalue of every different pound of butter.” 


+ 8:82. 86. And it is further enacted, par. 3. © That ng 
e perſons whatſoever ſhall repack for fale any butter upon 
pain of double the value, And whoever ſhall pack butter, 
“ thall pack his butter into good-and ſufficient cafks, &.. 
„and ſhall ſet upon every firkin and caſk when the fame i; 
% thoroughly ſeaſoned in water, a continuing viſible mark of 
„the juſt weight of the empty caſk, and when filled with 
* butter the ſirſt letter of his chriſtian and ſurname at length, 
with an iron brand, on pain of 10s. for every cwt f / 
„butter, and ſo in proportion, for a greater or leſs quantity, 
And every potter ſhall ſet upon every pott which he ſhall 
% make for the packing of butter, the juſt weight of ſuch 
„pott when burnt, and his chriſtian and ſurname as aforeſaid, 
„on pain of one ſhilling for every pott he ſhall omit ſo to 
„ mark; and every farmer or packer of butter, two ſhillings 
for every pott he uſes ſo omitted to be marked, one half to 
« the poor, the other to the proſecutor, to be recovered by 
« action of debt, indictment, information, or preſentment, 
« (if commenced within four months after the ſale) either in 
« the ſeſſions of the peace, or in the court of record of the 
s place where the offence is committed.“ 


. + Ses. 87. And it is further enacted by 4 Will. & Mary, 
c. 7. That after the factor or buyer hath bought and cor- 
„ tracted for the ſaid commodity, and approved by ſearching 


« be liable to any of the penalties above ſpecified, but that tie 
« ſaid factor, or buyer, ſhall mark the ſaid butter, or the 
«© caſk wherein it is, and in caſe the ſame ſhall be afterwards 
% exchanged or opened, the caſk changed, or any bad butter 
% mixed with good butter, or any other fraud be committed 
« by the ſeller, the offender, on conviction by one wines 
« before one juſticc, ſhall forfeit 20s. for every ſuch firki 
« and offence.” * n. 

+ Sect. 18. And to the end the trade for butter and cheeſe 
may not be engroſſed by particular perſons, it is enact 


« per of butter and cheeſe, at any port or place in this King 


f . 7 them 
« dom, ſhall receive all butter and cheeſe brought * tot 


G.fo, PRICE or VICTUALS, se. ITY 
i for ay of the cheeſemongers free of the city of London, 


king the ſaid commodities, and ſhall take 
f pag gre — ra. Je without preference on the next 
« veſſel for London, unleſs the owners order the contrary, at 
« the rate of 25. 6d. a load, and no more, on pain of 105. 
« for every firkin of butter, and 55. for every wey of cheeſe, 
« And the ſaid weigher ſhall keep a book of receiving and 


Hen. 6, c. 2. 18 Hen. 6: e. 3. Butter and cheeſe may be exported to any place..-Py 9 
ed. 1 ey Of cheeſe ſhall be of a certain weight. — By 2 Ph. & Mary, c. 5. 13 Eliz 
y ( 20. A licence is to be granted on the exportation.—By 21 Jac. 1. c. 22. Jultices may 
t. 25. he orchaſing of them. —By 32 Car. 2. c. 2. f. 9. The importation of foreign butter and 
_ 5 pes 3 Geo. 1. c. 27. The packing of butter in the city of York is regulated, — 
5 17 Geo. 2. c. 8. The ſame at New Malton.— By 13 Geo. 3. c. 5. .. 2. Cheeſe may be importe 1 
for a limited time, duty free, ; 


+ Sec. 89.  Fifthly, As to CATTLE, &c. It is enacted by 
31 Geo. 2. Cc. 40. ſ. 11. That no ſaleſman or other broker 
k or factor who ſhall be employed to buy or ſell any fort of 
& cattle for others, by commiſſion, or for reward to be paid, 
« or taken by himſelf or any ſervant or agent, ſhall dire&ly or 
* ;ndireRly, for his own account, buy any live ox, bull, 
« cow, ſteer, bullock, heifer, calf, ſheep, lamb, or ſwine, 
ein London, or within the bills of mortality, or at any place 
«* while any ſuch cattle ſliall be on the road, or be driving, 
« bringing, or coming up, or offered to or for ſale in Lon- 
don, or within the bills of mortality (other than ſuch cat- 
* tle which any ſuch ſaleſman, broker, or factor ſhall actually 
« purchaſe for the neceſſary uſe or proviſion of his family, 
* and ſhall actually uſe accordingly}, and that no ſuch ſaleſ- 
* man, broker, or factor, ſhall ſell or expoſe, or offer to or 
for ſale on his own account, in London, or within the 
* bills of mortality, either by himſelf, or his ſervant or agent, 
© any live ox, bull, cow, ſteer, bullock, heifer, ca!f, ſheep, 
* Jamb or ſwine, upon pain, on every conviction, of forfeiting 
* double the value of any live cattle which he ſhall ſo buy or 
* ſell on his own account; provided the proſecution be com- 
®* menced within three days after the offence committed,” 


t 3:2, go. On complaint made on oath, the juſtice of 
* the diſtrict is to ſummon, Sc. the offender and the wit- 
 neſſes, and, on the parties appearing or not appearing, there- 
„ Upon is to proceed to hear the complaint in a ſummar 
„ Fay, and on ſuch payment of the forfeiture on conyiction, 
Sto iſſue his warrant for the levying thereof by diſtreſs and 

and for want of diſtreſs, to commit the offender for 
„ ume not exceeding one month, nor leſs than ten days, 
* unleſs payment be ſoener made. And a witneſs refuſin 
« de examined, may be committed not exceeding ten days, 
Appeal may be made by the ſeller if azgrieved, to the 


« Auarter ſeſſions, on giving ſecurity and notice, and the de- 
[mination ef the ſeſſions to be final.” 


Lla. + Scl. 


te 


Vide 2 Inſt. 200 


fend again, &c, 


.* ſalmon, or any ſalmon not 18 inches from the eye to the ei- 


ta) As it is not 
14i4 who ſhall 
have the ſiſh, 
they are torfeit- 
ed to the king. 
2 Burn 321. 


and preſervation of them. 2. The rules for fiſhing in 
near the ſea. 3. Their importation; : - | wy 


fiſh are kept and nouriſhed, being a matter of profit and tend. 


« fing in parks or ponds, great and large amends ſhall be 


between one and three months and ſuch ather corporal pu- 


Or REGULATING THE R. 3; 
+ Set. 91. Sixthly, As to Firs I ſhall examine the ſe 


+ Sed. 92. It is ſaid that fiſh ponds, or waters wherein 


ing to the increaſe of victuals any man may of common ti 
erect them; and it is therefore provided by 3 Edw. 1, e. 20. 
That if any be attainted at the ſuit of the party of treſpaſ. 


« awarded, the offender ſuffer 3 months impriſonment, make 
fine at the diſcretion of the court, and find ſurety not to d. 


+ Sect. 93. As to the firſt particular, it is enacted by x 
Geo. 1. ſt. 2. c. 18. ſ. 14. That no perſon ſhall caule 
« any thing to be done in the Severn, Dee, Wye, Teame, 
Tees, Ribble, Merſey, Dun, Air, Ooufe, Swatle, Calder, 
„Wharf, Eure, Darvent, or Trent whereby the ſpaiyn of any 


6 tent of the middle of the tail ſhall be taken or killed. Or 
„ ſh.]l ſet any thing acroſs the ſaid rivers whereby the fil. 
«© mon may be hindered from paſſing up to ſpawn. Or ſhil 
from 31 July to 12 November (except in the Ribble, where 
they may be taken between the 1 Jan. and 15 Sep.) take 
© any ſalmon of any kind; or ſhall after every 12th Noven- 
ber fiſh there for ſalmon with any net leſs than 21 inches in 
ce the meſh, on pain of forfeiting the fiſh, (a) nets, and 5 1.00 
„ conviction, within one month, on view, conſeſſion, or one 
«© witneſs by diſtreſs :. and to be diſtributed half to the inforn- 
“ er and half to the poor, on default hard labour for any tem 


© niſhment as the juſtice ſhall think fit. 


+ Se. 94. And it is further enacted, par. 15. © Thit 
« no ſalmon out of the ſaid rivers ſhall be ſent to London un- 
& der 6 lb. weight, on pain that the ſender, buyer, and ſelet 
« ſhall forfeit 51. and the fiſh, to be levied and diſtributed on 
„ conviction as aforeſaid, or to ſuffer impriſonment as aſore · 


er ſaid for three months unleſs ſooner paid. But by ſ. 17. 4 £ 
„ appeal may be to the next ſeſſions.” 4 
I Sec. 95. And it is enacted by 14 Edw. 1. ft. 1. c. 47 1 
46% hat no ſalmon ſhall be taken in any water where ſalmon . 
are taken between 8th September and the 1 1th of November, 

& nor ſhall any young ſalmon be taken at mill pools (by 13 * 
„ Rich. 2. ſ. 1. c. 19.) in any other places from Ad An E 
t to Midſummer, on pain df having the nets and engines burnh x 


« for the firſt offence, for the ſecond impriſonment fo! 3 
| | & qua;ter 
qua! 


1 
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« ovarter of a year, for the third a whole year, and ſo on as 
« . treſpaſs hall increaſe; and overſeers ſhall be aſſigned (a) (4) 2Intt. 477: 
« to inquire of the ſame,” G 


+ $27. 96. Andit is further enacted by 13 Rich. 2. |, 1. 
t. 19. That no perſons ſhall put into any waters at any 
« time of the year any nets called flalkers, nor any other en- 
« oines whatever by which the fry or breed of ſalmons, lamp- 
« reys or any other fiſh may be deſtroyed, on pain as afore- 
« ſaid, And all waters in Lancaſhire ſhall be put into defence 
& as to taking of ſalmon from Michaelmas to Candlemas and 
« in noother time of the year.” 5 


+ $4. 97. And it is enacted by 17 Rich. 2. c. 19.“ That 
« the juſtices of peace, and the lord mayor of London on the 
« Thames and Medway, ſhall ſurvey the offences in both the 
acts laſt above mentioned, and ſhall ſurvey and ſearch all 
« the wears in ſuch rivers, that they ſhall not be very ſtraight 
« for the deſtruction of ſuch fry and brood, but a reaſonable 
« yideneſs after the old aſſiae uſed and accuſtomed, and they 
& ſhall appoint under conſervators who ſhall be ſworn to make 
« like ſurvey, ſearch and puniſhment, and they ſhall enquire 
e in ſeſſions as well by their office, as at the information of 
« the under conſervators of all defaults aforeſaid, and ſhall 
« cauſe them which ſhall be thereof indicted to come before 
« them, and if they be thereof convict, they ſhall have im- 
e priſonment and fine at the diſcretion of the juſtices ; and 


« if the ſame be at the information of an under conſervator 
« he ſhall have half the fine.” 


t 5:7, 98. It is enacted by 1 Eliz. c. 17. made perpetual Whether the 
by 3 Car. 1. e. 4. © That no perſon of whatever eſtate, de- penalty i520 
* gree or condition, by any ways or means whatſoever ſhall Ste. Ve 
* take and kill any young brood, ſpawn or fry of eels, ſalmon, 2 Burn's Juit.ce 
* pike, or of any other fiſh, nor ſhall take or kill any ſalmons 323. 
* or trouts not being in ſeaſon, nor any pike or pikerel not 
* being in length 10 inches or more; nor any ſalmon not be- 
ing in length 16 inches or more; nor any trout not being 
in length 8 inches or more; nor any barble not being 3 
* length 12 inches or more, nor ſhall any fiſh be taken wth 
ay manner of net or by any other engine or device wha 
* lvtver but only with a net or trammel whereof every meſh 


„er mark ſhall be two inches and a half broad, angling ex- 
00 cepted,” n 


2 gat it is provided that ſuch nets and other engines as 
5 dave been uſed for the taking of ſmelts, loches, minnows, 
8 v acads, gudgeons or eels may ſtill be in all ſuch places 

waere ſuch nh have been uſed to be taken and Killed, ſo that 


G13 - | « ſuch 


51s 


„ of being preſented at the leet, the juſtices of aſſize, &c. 


night he ſhall forfeit 5 l.“ 


os fiſh in any device whatſoever, ſhall forfeit 10]. for evet) 


te ſuch perſons do not take, kill or deſtroy with 
& other fiſh contrary to the meaning of this * * * 


t The lord admiral of England. The mayor ef Londol 
& The lord of every leet in England or Wales, or in default 


* and all perſons lawfully intitled to have any conſeryation of 
« rivers, ſtreams or waters, are impowered to enquire into of. 
& fences againſt this act by the oaths of 12 men or more, and 
% to hear and determine the ſame within their reſpective juril. 
« dictions, and all fines, &c. reſulting from the ſeveral con. 
e victions; ſhall be to the uſe of ſuch perſons as heretofore 
% lawfully had or were intitled to the ſame.” | 


ft Ses. 99. And it is further enacted by 33 Geo. 3. c. 24, 
© That no perſon ſhall take, or knowingly have in his poſt. 
& ſion either in the water or on ſhore, or ſell, or expole to 
ale any ſpawn, fry or brood of fiſh, or any unſizeable fil 
or fiſh out of ſeaſon, or any ſmelt not 5 inches long. And 
&« any perſon may ſeize the ſame together with the baſkets and 
« package, and charge a conſtable or other peace officer with 
ce the offender and with the goods, and ſhall carry them before 
c a juſtice, and on conviction before ſuch juſtice, the (ame 
“ ſhall be forfeited and delivered to ſuch proſecutor, aud the 
6 offender ſhall beſides forfeit 20s. half to proſecutor and bal 
cc to the poor where the offence is committed, on default, by 
«« diſtreſs, to be committed to hard labour not exceeding 
months unleſs ſooner paid, But the juſtice may remit a 
« portion equal to or within one half of the ſaid penalty,” 


+ $287. 100. And by 2 Hen. 6. c. 15. If any perſon full 
6“ faſten any nets over rivers, to ſtand continually day and 


+ Sec. 101. As to the ſecond particular. And it is furtbet 
enacted by 3 Jac. 1. c. 12. „ That any perſon who ſal 
& erect any new wear along the ſea ſhore or in any haven, 
« harbour or creek or within 5 miles of the mouth thereof, ot 
6 ſhall take ſpoil or deſtroy any ſpawn, fry or brood of at 


J offence, half to the king, half to the informer ; and if an) 
perſon ſhall within the diftance of the places aforeſaid | 

&« with any draw net or drag net under three inches meſh, v1. 
« one inch and a half from knot to knot except for the taking 
e of ſmoulds in Norfolk only, or with any net with canvaſs of 
„ other engine or device whereby the ſpawn, fry or brood of 
c“ ſea fiſh may be deſtroyed, ſhall forfeit the net and 105. to be 
ce levied by diſtreſs, ' But it is provided that nothing in this 


| Wh X , ds, ſprats of 
„act ſhall reftrain the taking of herrings, pilcherd 1 * 


c to. PRICE or VICTUALS, &. 
« laviderian with nets of a leſſer meſh, and further that it ſhall 


« not extend to Angleſea. (3) | bra 
(3) For the preſervation of fiſh in the Severn. See 30 Car. 2. ſt. 1, c. 9. a private at, 


IS.. 102. And by 1 Geo. 1. ſt. 2. c. 18. © Whoever 
« ſhall uſe at ſea upon the Engliſh coaſt, any haul net, drag 
« net, or ſet net for catching any fiſh, except herrings, pil- 
& chards, ſprats or laviderian, of leſs than three inches and a 
« half meſh, from knot to knot; or which hath a falſe or dou- 
« ble bottom; or ſhall put one net behind another; he ſhall, 
« on conviction before one juſtice, on the oath of two witneſ- 
& ſes, in one month after the offence forfeit the ſame and 20 1. 
« half tothe informer and half to the poor, by diſtreſs, and for 
« want of ſufficiency to be committed for 12 months, and 
« the nets to be burnt, But an appeal may be made to the 
© next ſeſſion.” 


/ 


+ $22. 103. It is alſo enacted by the ſaid ſtatute 1 Geo. 1. 
ſt. 2. c. 18. That if any perſon ſhall bring to ſhore or 
« expoſe to ſale any fiſh leſs than the following ſizes from the 
« eyes to the extent of the tail, viz. Brelt or turbot 16 inches, 
4 drill or pearl 14. Codlin 12. Whiting 6. Baſs and 
e mullet 12. Sole, place and dab 8. Flounder 7. he ſhall 
& forfeit the fiſh tothe poor and 20's. half to the intormer and 
& half to the poor, to be levied as aforeſaid, and for default or 
& inſufficiency to be ſeverely whipped and kept to hard labour 
& from 6 to 14 days. Appeal to next ſeſſions.“ 


+ $22. 104. But it is enaQted by 33 Geo. 2. c. 2. That 
* brett, turbot, brill or pearl, although under the ſaid dimen- 
* tions, may be expoſed to ſale fo as the fame be not fold by 
* retail for above 6d, per pound; and if any greater price 
* ſhall be demanded or taken ; or ſuch fiſh ſhall not be weigh- 
« ed or meaſured if required, the ſame ſhall be forfeited and 
the offender ſhall pay 20 s. to be recovered, &c. as before 
directed. And the money paid for the purchaſe of ſuch 
fill ſhall be returned to the party.“ | 


t Se. 105, It is enacted by g Geo. 2. c. 33. ſ. 4. That 
no perſon thall take, kill or deſtroy any lobſters on the c | 
* of Scotland trom the x{ of June, to the 1ſt of September, 
on pain of 5], on conviction, before two juſtices, of the 


r on the coalt where the offence ſhall be commit- 
* (4) | 


(4) For further particulars relating.to the price of fiſh within the bills of m 


rtal; Vi 
1 Will. 3. c. 24. f. 11. 9 Arn c. 26, 22 Geo. 2. . 49. E 


29 Ceo. 2. c. 39, 0 Geb. 2. C. 21. 


LI, + Sect. 


' aa o REGULATING rus ky 


-+ $2. 106. As to the third particular 'reſpeAins the in. 
portation of fiſh, it is enacted by 18 Car. 2. e. 2. me 
e any ling, herring, cod ar pilchard, ſalmon, eels or con- 
« gers, taken by foreigners ſhall be imported or expoſed do 
« ſale, any perſon may ſeize the ſame, to be divided equi 
between the informer and the poor.“ | 
+ See. 107. And it is further enacted, by 1 Geo. 1. e. 
and q Geo. P c. 33. « That no fiſh taken by or A4. 
of any foreigner, except proteſtants inhabiting in England 
„ ſhall be imported (except eels, ſtockfiſh, anchovies, flur. 
« neon, botarge or caveas, lobſter, and turbot) on pain of 
©«K 190 I. and t e maſter of the veſlel 50 l. half to the poor 
0 and half to the informer who ſhall ſue in 12 months in ay 
© gf the courts at Weſtminſter,” (5) 


(3) For the Jaw reſpeRQing the ſalting of fiſh. Vide 2 Burn's Juſtice, 112 to 128. and for th: 
Biltiſ 4ecripg fiſhery, Vide 28 Geo. 2 & 14. 


+ $28, 108. Seventhly, As to Bacon and Poxx, it is ente. 
ted, by 18 Car. 2. c. 2. That if any beef, park, or bacon, for 
6 ſale, ſhall be imported, they may be ſeized, and ſhall be forfeit. 
<< ed, one half to the poor, and the other to the perſon who ſhall 
+ ſeize the ſame: and by the 20 Car, g, c. 7. thaſe abo 
$+ ſhall ſeize the ſame are indemnified.“ 


1 $22. 109. And it is further enacted, by 12 Car. 2.c.(. 
{. 11. « That when beef, pork, and bacon, do not exceed, 
« pix, beef, 5 J. the barrel, pork 67. 10s. the barrel, and bi. 
con 64. a pound in price, at the ports from whence they 
« are laden; and at the time of their lading, the ſame may 
+ be ſhipped, carried out, and exported,” 


+ Less. 110. And by 22 Car. 2. c. 13. f. 4. © Beef, pork, 
« and bacon, may be exported by native or foreigner, 2. 
* though the ſame do exceed the prices above mentioned it 


de the ports, c. at the time of their lading.“ 


I S.. 111. And it is further enacted, by 3 Will. and 
Mary; c. 8. „ That all forts of beef, pork, or hogs fefh, 
« Pay be exported into any part of the world in amity with 
Wrhe Crown, free from any cuſtom or impoſition white 
% ſoever.“ | | | 
+ 8-8. 112. By 4 Will. and Mary, e. 5. f. 2. © Fon 
— 7M « pence {hall be paid for every pound of bacon imported, 


. | | 
+ Sec. 113. By 5 Will, and Mary, e. 2. f. 4 & The fd 
„ ſum ſhall be paid from the firſt day of the ſeſſion. 


t. K. 


Ch. h PRICE er VEOTVUALS, a; gun 


+ 5.2. 114. And by 3 Ges, 2. e. 20. f. 16. «Beef or 
u pork ſalted, with foreign ſalt ſhall receive on exportation 
« 28, 68. per barrel.“ me 8 ui ET MAN 7 3, th | 
115. Eighthly, As to Hay and 8 TEA w, it is enacted, For the regula- 
by a Will and” Mary, ſefl. 2. c. 8. ſ. 16. Tbat every —— „ 
« truſs of old hay brought or offered to be ſold within the bills miner Vide 
« of mortality, between 1 Auguſt and x June, ſhall contain 8 and WI. 3. 
« and be the full weight of 56 lb. at leaſt; and that every © *7+ 
« truſs of hay brought, or offered to be ſold, as aforeſaid, be- 
« tween 1 fans and 1 Auguſt, being new hay of that ſum- 
« mer's growth, ſhall be and contain the full weight of 60 lb. 
« and old hay of any former year's growth the weight of 
« 5< lb. as aforeſaid ; and if any hay ſhall be brought, or 
« offered to be ſold, as aforeſaid, whereof any truſs be 
« of leſs weight than aforeſaid, the perſon ſo bringing or of- 
« fering ſuch hay to be ſold, ſhall forfeit for every truſs, not 
« being the full weight, eighteen pence.“ 


+ Se. 116. And it is further enacted, by 31 Geo. 2. e. 40. 
« That all ſtraw which ſhall be fold or delivered in, or 
brought to, or expoſed to ſale in London, or within the 
« bills of mortality, ſhall be fold and delivered in bundles or 
« truſſes, firmly bound up, and of the full weight of 36 lb. 
« of good and found ſtraw, excluſive of any other thing 
« which ſhall be put therein ; and whoever ſhall bring into, 
« or expoſe to ſale, in London, or within the bills of morta- 
« lity, or in any place within the diſtance of thirty miles 
« from the extent of any part of the limits of the ſaid bills of 
« mortality, when ſtraw ſhall be ſold in bundles or truſſes, 
« any bundle or truſs of ſtraw which ſhall be of leſs weight 
« than 36 Ib. of good and ſound ſtraw, or which ſhall be in 
« the inſide of a different quality or goodneſs from which on 
« the outſide it ſhall appear to be, ſhall forfeit twenty pence 
for every offence, and the ſum of one ſhilling for every 
« bundle or truſs of ſtraw,” 


t Se. 117. And it is further enacted by ſaid ſtatute, par 8. 
and 3, „ That every truſs of hay ſhall be made up in like 
manner as the ſtraw aforeſaid, and that ſuch hay only as 
on {hall be good, ſhall be deemed and taken to be the 
* which is to make up the weight every truſs of hay by law 


* ought to be; and alſo that the pair of bands with which 


© any truſs of hay ſhall be bound, ſhall not exceed the weight 


g f 5 lb. upan pain of forfeiting far every offence one ſhil- 
ing,” 


2 1 Leck. 118. And it is further enaQed by par. 4+ 40 That 
. whoever ſhall bind hay contrary to the directions of this 
wach Hall forfeit three pence for every bundle or 2 

« ay 


$22 Or REGULATING Trex R. 


< hay or ſtraw, if objected to within twenty- 
«6 the proprietor.” . ee er 


N. B. For the f Sed. 119. And it is further enacted by EY 3 0 Tha 
xzgulationof the * no perſon who ſhall act as a common ſaleſman in ſe 

— * with hay or ſtraw for any other perſon for gain or reward 10 
tale of theſe ar. *© commiſſion in London, or within the bills of mortalj 

. tales, Vide © ſhall directly or indirectly buy any hay or ftraw on bis own. 

Des, 7,39 © account, other than what he ſhall purchaſe to ſpend for . 

and 10 ſeftions . Fend for his 

fthe aft. « own uſe; and if any ſuch perſon ſhall buy any hay or ſtray 

„on his own account to ſell again, or ſhall fell in London 

« or within the bills of mortality, any hay or ſtraw which 

„ ſhall have been brought by him on his account ſhall forkeit 

« one ſhilling for every truſs.” 


+ $22. 120. Ninethly, As to Fxvrr, it is enacted, by 1 Ann, 

| Nat. 1. c. 15. f. 1. That the meaſure commonly calle 

„ -water meaſure ſhall be round, and in diameter 18 1-half 

inches within the hoop, and 8 inches deep, and no more, 

and ſo in proportion for any greater or leſſer meaſure; and 

that every ſuch meaſure, by which apples and pears are ſch, 

« ſhall be heaped as uſually; and that whoever ſhall buy or 

| 4 fell apples or pears by or with any other meaſure, ſhall for. 
4 „ feit ten ſhillings for every offence, half to the informer, 
a « and half to the poor, on conviction by one witneſs, before 
* one magiſtrate, to be levied by warrant of diſtreſs. hut 
3 <« this act ſhall not extend to meaſures ſealed and allowed 
“ by the company of fruiterers of London, which are uſed in 

<« the ſaid city, or within three miles thereof.“ 


N.B.3y 8 Geo, + Se. 121. And it is further enacted by 10 Geo. 2. e. 2. 
OI That upon all apples imported into Great Britain ſhall be 
al duty of 23, paid, over and above the duties already impoſed, an addi 
a buſhel conti- « tional duty of two ſhillings a buſhel, and ſo for any greater 
1 « or leſs quantity, to be paid down in ready money by thein- 
Ce 7. b porters at the time of landing the ſame, which duty ſhall be 

<« applied in the like manner as other duties upon the ſame 


„ article.” 6 


$:. 122. Tenthly, As to Hong Y AND Wax, it is ent 

ited, by 23 Eliz. c. 8. That whoever, in the 2 and welt- 
ing of wax, ſhall mix or mingle the ſame with rolin, tallow, 
<« turpentine, or any other deceitful thing, to the intent (0 ſel 
« the ſame, or to offer the ſame to be ſold or uttered for v, 
| « ſhall forfeit the ſame ; and if the ſame ſhall happen to be 
| | c ſold before the corruption is diſcovered, the melter, ming. 
« or corrupter, or the cauſer or procurer thereof, ſhall _ 
« for every Ib. 26. half to the queen, half to the party dec. 
6 ed, if he will ſue for it, or any other perion that wil 
« for the ſame in any of the queen's courts of record. 185 


fo; PRICE of VICTUALS, &e; 


. + Sf. 123. And it is further enaQed, par. 2. That 

| melter and maker up of unwrought wax hall have a 
« ſtamp of the breadth of fixpence, wherein two letters ſhall 
« be plainly graven, ſignifying his name and ſurname, with 
& which every piece of wax ſhall be printed or ſtamped tri- 
angle in three places, upon the outſide of the upper part of 
« every piece ſo melted and caſt, on pain to forfeit the value 
& of evety piece of cake ſold, or offered ta be ſold, and not 
« ſo ſtamped or marked.“ 


+ $47. 124. And it is further enacted, par. 3.“ That 
« whoever ſhall melt, mix, work, or ſell any wrought wax, or 
any ſtuff or waxes wrought: with wax, ſhall have a ſtamp 
or ſeal ſet to his work, that it may be known who were the 
„ workers thereof, on pain of forfeiting the ſame, half to 
« the queen, or party deceived, &c. as before mentioned.“ 


Se. 125. And it is further enacted, © That all barrels, 
« kilderkins, and firkins filled with honey by the maker and 
« filler, ſhall be marked with two letters ſtanding for his 
« name and ſurname, each letter of an inch and a half in 
* lenyth at leaſt, burnt upon the head of the caſk with a hot 
« iron, upon pain of & s. 84. for every package ſold, or of 
* fered to be fold, and not ſo marked.“ | 


+ $4. 126. And it is further enacted, 4 That whoever 
„ ſhall fill and fell, or cauſe to be filled and fold, or offered 
« to be ſold, any barrel, kilderkin, or firkin, with honey, for 
Hor in the name vf a barrel, kilderkin, or firkin, containing 
* leſs than 32 wine gallons the barrel, 16 wine gallons the 
* kilderkin, and 8 wine gallons the firkin, ſhall forfeit for 
* every half gallon ſo lacking, five ſhillings. And whoever 
* ſhall corrupt the honey ſo ſold with any deceitful mixture 
* ſhall forfeit the barrel or veſſel, and the honey therein, to be 
divided between the queen and the proſecutor,” 


A. 127. But it is provided, That this act ſhall not 
* extend to perſons ſelling the wax of their own bees, 25 
* ſmall pieces in open market, nor to ſervants employed y 


. — maſters in mingling, Sc. ſo as they will confeſs the 
fame.“ N 


* 

i t Se. 128. „ And whoever ſhall counterfeit any of the 
a ſtamps or marks above mentioned, or ſhall uſe the marks of 
. another, ſhall forfeit 5. tobe recovered and divided as afore- 
laid, and for non-ſufficiency of payment to be ſet on the 


M n. 2 
7 lory in the next market town, and ſuffer three months 
impriſonment,” 


| t Set. 129. Eleventhly, As to Coars, it is enacted, by 
2 Ann, ſtat, 2, c. 17. That the coal buſhel ſhall be made 


« round. 


8) For the regulation reſpecting coals within the bills of mortality, vide 3 Geo. 2. c. 26. lt 
Neo. 23. c. 15. 


Geo. 3. Ci 23. 21 Gee. 3. c. 24» 0 


Minſhew, 
Dufreine. 
Speluan. 


Dalt. p. 38. 


Co. Lit. 368. 


8 Coke 36. 
4 Croke 527, 


4 cording to the buſhel ſeale 
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& round with a plain and even bottom, nineteen and one bolt 
« inches in diameter, and to contain one Wincheſter buſhel, 
% and one quart of water. A braſs ftandard of which "Us 
* ſhel ſhall be kept in the Exchequer,” “ 


+ Se. 130. And it is enacted by 16 and 1y Car, 3. c. 2. 
« That all ſea coal brought into the Thames Ball be ſold by 
« the chaldron, containing 36 buſhels heaped up, and ac. 

for that purpoſe at Guildhall, 
* and ſo for a greater and leſſer quantity; and that all other 
& forts of coals, fold by weight and not by meaſure, ſhall be 
t fold after the proportion of 112 lb. gverdupeis to the hun- 
« dred weight, upon pain of forfeiture, and of double the v. 
« lue, on conviction by one juſtice where the offence ſhall 
« be committed, half to the proſecutor, and half to the poor, 
« or — the ſurveyor of the highways as the magiſtrate tall 
ic dire OM ; | 5 


+ Sed. 131. And it is further enacted by 17 Geo. 2. c. 3j. 
« That any three juſtices ſnall be empowered to ſet the prices 
« of ſea coals, as they, from time to time, ſhall judge tea. 
s ſonable, allowing a competent profit to the retailer, be- 
e yond the price paid by him to the importer, &c.; and if 
« any engrofler or retailer of ſuch coals ſhall refuſe to ell 
« aforeſaid, the juſtices taking a conſtable, may enter the 
« wharf, Sc, and fell the fame, returning the produce to 
« ſuch engroſſer or retailer, . deducting the charges; but no 
« intereſted perſon ſhall be engaged in ſetting ſuch price a 
« aforeſaid.” (6) lg 


19 Geo. 2. c. 35. 20 Geo. 2. c. 49. 23 Geo. 2. c. 26. 32 Geo. 2. 62 


» 


N treating of Barratry, I ſhall conſider : Firſt, Who ſhall 
be (aid to be a Barrator, Secondly, In what manner ſuch 

an offender is to be proceeded againſt, Thirdly, To ut 
puniſhment he is liable. 5 


$:2. 1. As to the firſt point it ſeems, That a Barrator 1 
common mover, exciter, or maintainer of ſuits or qua» 
either in courts, or in the country, 

78 a $4, de 


— — —i 


Ch. 81. Or BARRA T R v. 


$44, 2: And it is ſaid not to be material, whethèr the 
courts wherein ſuch ſuits are commenced, be of record or 
not, or whether ſuch quarrels in the country relate to a dii- 
puted title of poſſeſſions or not; but that all kinds of diſturb- 
ances of the peace, and the ſpreading of falſe rumours and 
calumnies, whereby diſcord and diſquiet may grow among 
neighbours, are as proper inſtances of barratry, as the taking 
or keeping the poſſeſſion of lands in controverſy, 


$23. 3. But it hath been holden, That a man ſhall not 
be adjudged a barrator in reſpect of any number of falſe actions 
brought by him in his own right. However if ſuch actions be 
merely groundleſs and vexatious without any manner of co- 
lour, and brought only with a deſign to oppreſs the defend- 
ants, I do not ſee why a man may not as properly be called 
a barrator for bringing ſuch actions himſelf, as for ſtirring up 
others to bring them, ; 


$7. 4. But it ſeems that an attorney is in no danger 
of being judged guilty of an act of barratry in reſpect of his 


maintaining another in a groundleſs action, to the commen- 
cing whereof he was no way privy. | | 


Sen. 5. Alſo it ſeems clear, That no one can be a Bar- 
rator in reſpect of one act only; for every indictment for ſuch 


crime muſt charge the defendant with being communis bar- 
| raflator, 


Sed. ö. It ſeems to have been holden, That a feme co- 
vert cannot be indicted as a common barrator; but this opi- 
nion ſeems juſtly queſtionable; for ſince a feme covert is as 
capable of exciting quarrels, in the frequent repetition where- 
of the notion of barratry ſeems to conſiſt, as if ſhe were ole, 
why ſhould ſhe not as properly be indiQable for it? 


S:2. 7. As to the ſecond point, viz. In what manner 
offenders of this kind are to be proceeded againſt, it is enacted 
by 34 Edw. 3. c. 1. „ That in every county ſball be afligned / 
£ for the keeping of the peace one lord, and with him three 
22 four of the moſt worthy of the county, &c. and thft 
s they ſhall have power to reſtrain offenders, rioters, and all 
= other barrators, and to purſue, arreſt, take, and chaſtiſe 
f them, according to their treſpaſs or offence; and ſo cauſe 

them to be impriſoned and duly puniſhed according to the 


10 
: law and cuſtoms of the realm, and according to that which 
to them ſhail ſe 


e em beſt to do by their diſcretions and good 
adviſement, Sc.“ 


HT — 


& Sed. 8. It ſeemeth fro 


EY oy ſuch) have cognizance of barratry without any other 
\mon, ſed guære; for the contrary opinion ſeems to have 


deen bolden in Rolle's Reports. 


Set. 


343 
Cd: Lit. 388. 
8 Coke 38. 


L Mod. 975 98. 


8 Coke 36. 


0 


2 Rolle 39. 


See chap. I, 
ſect. 13. 


* 


m theſe words, That juſtices of Con. B. 2. c 8. 


ſ. 38, 39. 
Yelverton 46: 
2 Kolle 151. 


$26 Or BARRATRY my 
3 Modern abs. $2, 9. However it ſeems clear, that no peneral india, 


1 Sid. 282. © - : 7 
Sa. ez6. ment of this kind, charging the defendant with being a c 
S—_— oppreſſor, and diſturber of the peace, and diner rage 
ſtrife among neighbours, is good, without adding the words 
communis barractator, which is a term of art appropriated by 
the law to this purpoſe. 2228 
fs) 2R- S.. 10. (a) Allo it ſeemeth to be certain, That an jg 


C. Jac. 527, dictment of Barratry concluding contra formam flatuti, is good, 
> page Y though no ſtatute be made directly againſt it, but only for the 
E. Klis. 143. Puniſhment of it, ſuppoſing it an offence at common jay, 


1 ect. 11. (5) Alſo it hath been holden, That an indid. 
. ment of this kind may be good, without alledging the offence 
2 Hale 180. at any certain place, becauſe from the nature of the thing, 
Palmer 45% conſliſting in the repetition of ſeveral acts, it muſt be intendeq 
Ralle 295. to have happened in ſeveral places; for which cauſe it is (zid, 

That a trial ought to be by a jury from the body of the 


: county, 


be) C. Jace $270 Se. 12. (c) But it hath been reſolved, That ſuch n 
indictment is not good, without concluding contra pacem, &, 
for this is an eſſential part of it. | 


ie) 5 = — Sect. 13. (4) Alfo it ſeemeth to be ſettled practice, not te 
129104, 5:5, ſuffer the proſecutor to go on in the trial of an indiftment a 
= 2 f this kind, without giving the defendant a note of the parti 
= TL Hd cular matters, which he intends to prove againſt him; fot 
| otherwiſe it will be impoſſible to prepare a defence againſt ſo 

general and uncertain a charge, which may be proved by ſuck 
a multiplicity of different inſtances, | 


og  - S——_ —— 


Hutton 104. Seck. 14. As to the third point, viz, In what manner of 


fenders of this kind are to be puniſhed. It is ſaid, That it | 
Vide 1 Pan» they be common perſons, they are to be fined and impriſoned, . 
Ab. 11 and bound to their good behaviour; and if they be of a a 
- profeſſion relating to the law, that they ought alſo to be tacihe! U 
puniſhed, by being diſabled to practiſe for the future. : 
| 
* 
CHAPTER THE EIGHTY-$ECOND, 
| m 
| | 
Or USURY, U 
Of FENCE S, under the degree of capital, more imme : dy 
diately againſt the ſubject, not amounting to an? _ 


diſturbance of the peace, which may be committed by p 


C6. b2. Or us va. 


without any relation to an office, and which are nei- 


jafamous nor groſly ſcandalous, and more immediately 
0 the jonreſt py pes na perſons, ſeem to be reducible 
to the following beads. Uſury. Maintenance. And The 
offence of buying or ſelling pretended titles. 


ln treating of Usuxv, I ſhall conſider : Firſt, What it ic. 
Secondly, How it is reſtrained by common law. Thirdly, 
How dy ſtatute. | 8 i 


$:2. 1. And firſt it ſeems, that uſury, in a ſtrict ſenſe, is 
2 contract upon the loan of money to give the lender a certain 
profit for the uſe of it, upon all events, whether the borrower 
make any advantage of it, or the lender ſuffer any prejudice 
for the want of it, or whether it be repaid on the day ap- 
pointed, or not. * 


Seh. 2. And in a larger ſenſe it ſeemeth, That all undue 


advantages taken by a lender againſt a borrower come under 
the notion of uſury, whether there were any contract in re- 
lation thereto, or not; as where one in poſſeſſion of land, 
made over to him for the ſecurity of a certain debt, retains 
his poſſeſſion after he hath received all that is due from the 
profits of the land. 


Sec. 3. But it hath been reſolved, That an agreement to 
pay double the ſum borrowed, or other penalty on the non- 
payment of the principal debt at a certain day, is not uſurious, 
deczuſe it is in the power of the borrower, wholly to diſ- 
charge himſelf, by repaying the principal according to the 


bargain, 


Se2, 4. As to the ſecond point, viz. How uſury is re- 
ſtrained by the (a) common law, It is ſaid, That anciently 
it was holden to be abſolutely unlawful for a chriſtian to take 
ay kind of uſury, and that whoſoever was guilty of it, was 


Wood's Inf. I 
o- 26 PU_TY< 


(a) 3 Inſt. 167. 
2 . Abr. 80, 
Ol. 


liable io be puniſhed by the cenſures of the church in his life- 8. 


tine; and that if after death any one was found to have been 
an uſurer while living, all his chattels were forfeited to the 
Ling, and his lands eſcheated to the lord of the fee, 


Sa, 5. Alſo it ſeemeth to have been the opinion of the 
makers of ſome late acts of parliament, as 5 Edw. 6. c. 20. 
13 Eliz. c. 8. f. 5. and 21 Jac. 1. c. 17. f. 5, That all 
lads of ulury are contrary to good conſcience, 


.. 6, 
We been 
maintained 


(2) And agreeably hereto it ſeemeth formerly to 
the general opinion, That no action could be 
on any promiſe to pay any kind of uſe for the 

2 forbear- 


Palm. 293, 294. 
Tempus Hard- 
wick 420. 


2 Ventris 42. 
2 Vern. 14. 
Eq.Ca.Ab. 288. 


95 2 R. Abr. 
Ol. 

26 Ed. 1. 1. 
1 R. Abr. 18. 


3257 


2 Roll, 239, 
2405 469. 
Palm. 293» 


() 1 R. Abr. 
25. 
2 R. Abr. 782, 
$02. ' 


Winch. 114, 
120. 
e. Jac. 378, 


379+ | 

: IVen. 198, 199» 
3 Keble 15. 

C. Car. 273. 


Exod. d. 224 
v. 25 
Levit. c. 25. 
v. 36. 37. 
Dauter. C. 23. 
vs 197 20. 


37 N. 8. c. 9* 
1 3 Elis. Co Bos 


B R. H. 233. 
2 Strange 1043. 


6% Though 


the reſervati 
be of o mack 
if requeſted; an 


the requeſt is 
never made, 


3 Atk. 154, 
3 Keble 259, 
260. 

; þ Vent. 25%» 
3 Will. 259. 
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forbearance of money, becauſe that all ſuch contract 
thought to be unlawful; and conſequently void. ” 


Seer. 7. But it ſeems to be generally agreed at this day 
(a) That the taking of reaſonable intereſt for the uſe of money 
is in itſelf lawful, and conſequently that a covenant or pro- 
miſe to pay it, in conſideration of the forbearance of a debt, 

will maintain an action: For why ſhould not one who has an 
eſtate in money be as well allowed to make a fair profit of it, 
as another who has an eſtate in land? And what reaſon can 
there be, that the lender of money ſhould not as well make 


an advantage of it as the borrower? Neither do the paſſages 


in the Myaical law, which are generally urged againſt the 
lawfulneſs of all uſury, if fully confidered, fo much prove the 
unlawfulneſs, as the lawfulneſs of it; for if all uſury were 
againſt the moral law, why ſhould it not be as much ſo in 
reſpe& of foreigners, of whom the Jews were expreſly al- 
lowed to take it, as in reſpe& of thoſe of the ſame nation, of 
whom alone they were forbidden to receive it? From hence 
it ſeems clearly to follow, That the prohibition of it to that 
people was merely political, and conſequently doth not extend 
to any other nation, | | 


$22. 8. As to the third point, viz. How uſury is te. 
ſtrained by ſtatute. It is enacted by 12 Anne; c. 16. © That 
« no-perſon whatſoever, ſhall upon any contract take, di 
« realy or indirectly, for loan of any money, wares, mer- 
„ chandize, or other commoditicy whatſoever, above the . 
« lue of five pounds, for the forbearance of one hundre! 
pounds for a year, and ſo after that rate for a greater 0 
e leſſer ſum, or for a longer or ſhorter time; and that 
„bonds, contra, and aſſurances whatſoever, for payme* 
« of any principal, or money to be lent, or covenanted to“. 
« performed upon or for any uſury, whereupon or where) 
« there ſhall be reſerved (6) or taken above the rate of fue 
„ pounds in the hundred, as aforeſaid, ſhall be utter 
* void,” 


Anv it is further enacted, © That all and every perſon ot 
c perſons whatſoever, which ſhall upon any contract _ 
« accept, and receive, by way or means of any 3 ar 
« pain, loan, exchange, chevizance, ſhift, of intereſt 0 =; 
« wares, merchandize, or other thing or things * 
« or by any deceitful way or means, or by any cobin, engine, 
« or deceitful conveyance, for the forbearing or giving 64 5 
« payment for one whole year, of and tor their _—_ 
„ other thing, above the ſum of five pounds for the - 1 
« ing of one hundred pounds for a year, aud ſo after tha, of 


Ch. 82, Or U 8 UR. 529 


« for a greater or leſſer ſum, or for a (a) longer or ſhorter (a) Vide C. Jac, 
« term, ſhall forfeit and loſe for every ſuch offence the treble 35; 


; ; oor 6444 
« yalue of the money, wares, merchandize, and other things Noy ql. 
2 , 5» 1 8 
« ſo lent, bargained, exchanged, or ſhifted, 2 — 2 
C. Elia. 20, 


And note, That the treble value is not forfeited, unleſs — 
ſomething be taken above the legal rate. But the very con- 3 Leo. 20. 
tract alone avoids the ſecurity. (1) 2 Leo. 38. 


(i) C. borrowed 100 l. of B. on his bond conditioned to repay the ſame at fix months, with 5 per 
rent; per ann. and gave two guineds to B. at the time the money was advanced, as a premium for the 
loan, The principal, and 24. 105. intereſt, were repaid at the end of fix months. Under the firil 
branch of the ſtatute, the bond is void; but under the ſecond the uſury waz not compleat till the 
half year's intereſt was received, for the penalty is incurred only by go + accepting, and receiving 
more than legal intereſt, Douglas 225. 3 Wilſon 262. 2 Black. 796. For to conſtitute the 
offence three things muſt concur 1 1+» A contract between the parties. 2. Monies, or other things 
lent, 3. Above 5 per cent. per ann. received by the lender for forbearance, 3 Wilſon 362. 


2 . 
4 Burn 2252. | 


$:2. 9. And it is farther enacted by the ſaid ſtatute, 
That every ſcrivener, broker, ſolicitor, and driver of bar- 
« gains, for contracts, who ſhall take or receive, directly of 
* indireMy, any ſum or ſums of money, or other reward or , che con- 
„thing, for brokage, ſoliciting, driving or procuring the tract is void. 
« loan, or forbearing of any ſum or ſums of money, over and Carth. 252. 
above the rate or value of five ſhillings for the loan, or | 
« forvearing of one hundred pounds, for a year, and fo rate- 
e ably; or above twelve pence, over and above the ſtamp 
* duties, for making or renewing of the bond or bill for loan, 
* or forbearing thereof, or for any counterbond or bill con- 
* cerning the ſame, ſhall forfeit for every ſuch offence twenty 
* pounds, with coſts of ſuit, and ſuffer impriſonment for half 
* a year; the one moiety of all which forfeitures ſhall be to 
* the queen, the other to him that will ſue for the ſame, in 
* tne ſame county where the ſeveral offences are committed, 


«K :#,0. 
wes 


The expoſitions which were made of the former ſtatutes of Ak. 446. 
vſu y being equally applicable to this, which is penned almoſt 1 Ves. 143+ 
n tie very ſame wores, I ſhall take notice of the principal of 


them, 


| Keel. 10. Firſt, That a contract made before the ſtatute 14 Oe 3. £.79% 
5 10 way within the meaning of it, and therefore that it is Dali. 12. 


(tl lawful to receive fi cent. in reſpect of any ſuch Con. Raym. 
Contract, „ P «ba 197. 


ve, 11. Secondly, That a bond made to ſecure n juſt sakeld 244. 
debt payable with lawful intereſt, ſhall not be avoided by rea. Cem. 4: 6. 
a of a corrupt agreement between the obligors, to which 2 
the obligee was no way privy: As where A. being indebted Moor 762. ; 
to B. in * . agrees to give him 300. for the forbeatance of 85 Jac. 32, 23. 
ol. I, 


eleerton 47. 
2 that 2 Burt. 1077. 


$30 | O F U S U R . Bk. . 


7 Modern 118. that 100 J. for a year, and gives him a bond of 601 for pay 
* ment of the 301. and for the payment of the 1co1, enters = 
Carthew 356. A bond of 200 J. together with B. for the payment of 2 uus 


debt of 100. due from B. to C. (2) 


(2) But a bill of exchange for 200 J. for which goods inſtead of money had been colourably al. 
vanced, is void, although in the hands of an innocent indorſee, for a valuable conſideration. 11 
without notice of the ulurious contradt of the original parties. Douglas 708 to 716. - 


prongs 4 Sect. 12. Thirdly, That the receipt of higher intereſt, than 
2 Modern 307. is allowed by the ſtatute, by virtue of an agreement ſubſequen 
1 Saund. 294. to the firſt contract, does not avoid an aſſurance fairly mad, 
— gg and agreeable to the ſtatute, but only ſubjects the party tothe 
696. 5*5 forfeiture of treble value; for the words are, That all aſu. 
3 Salkeld 300. rances for the payment of any principal, &c, whereupon 
ee 4 % or whereby there ſhall be reſerved or talen above the ras 
Cowper 114. of 51. in the hundred, &c. ſhall be utterly void.“ 
. Expreſsſy coMfirmed by Lord Mansfield, in Floyer v. Edwards, Cowper 114 Ye 
Lord Harvick ſaid, Ta: if a mortgage be drawn for only 5 per cent. and the mortgagte af. 
wards take above the legil intereſt, the deed would be void upon the word tate. 3 Atkins 154. 


Ney 39. ect. 13. Fourthly, That in an aſſurance for the payment 
— of fifty ſhillings for the uſe of 1001. for ſix months, the con. 
putation ſhall be by calendar and not by lunar months, be. 
cauſc by the latter the intereſt would exceed the rate allowed 

by the ſtatute. 


| Butf. 17,20. Sci. 14. Fifthly, That the receipt of intereſt before th 
Y.1. zo, 311 time when it is in ſtrictneſs due, being voluntarily paid by 
Noy-17 1: the debtor for the greater convenience of the creditor, or ſu 
. any other ſuch like conſideration, without any manner of cot 
rupt practice, or any previous agreement of this kind at tle 

making of the firſt contract, does not make the party liabe 


to the forfeiture of the treble value. 


4 Leon. 208, Sect. 1 5. Sixthly, "Uhat the grant of an annuity for lits 
. not only exceeding the rate allowed for intereſt, but allo a- 
1 Bull. 36. cceding the known proportion for contracts of this kind, it 


C: Jac 121+ » conſideration of a certain ſum of money, is not within ti 


6-8, a. 4 meaning of the ſtatute, unleſs there were ſome underhand 


Wy . bargain for the ſecutity of the repayment of the principal 
2 ev. 7 . bt . | : 

Vit. 2 K. Abr. Conlideration-money. 

782. H. 1. i 5 
1 Vez. 164. 17 Geo. 3. c. 26. 1 Atk. 339, 31. C. Eliz. 27. 642, 643 2 Black. 859. Cor 
728. Confirmed by Ld, Thurlow, Hil. 21 Geo. 3. Brown's Rep. Chan. 93. Ld. Iraban % 
Child, ; 


C. Jac. 208, Seck. 16. Seventhly, That no contract is uſutious, ? 
Hard. Jayy, Which the lender runs the hazard of loſing all his money, bod 
Kent. principal and intereſt: As where on the loan of a certain (ut 


* 539. for a hear, for the victualling of a ſhip, it is agreed, That f 


r dr 


© — 


pay 

an 
* 
U 


Ch, 82. Or USURY, $51 


io teturn, the lender ſhall have ſo many thouſand fiſhes 1 atk. $49, 
— rate, which exceeds the intereſt allowed by the ſta. 2 Roll. 48. 


. 2 2 2 . 2 Roll. 48. 
tute, and if the ſhip never return, or if it periſh by unavoid- , Bek. 803. 


ſualties of ſea, fire, or enemies, chat then he ſhail have 1 Lev. 54. 
ee where nn the loan of 30 l. a bond is given for 81d. 27, 


; Showers Rep. $, 
the payment of 100 J. on the marriage of a daughter of one of 3 Keble 3 ap: 5 


the parties; provided, That if either of them ſhould die before, Said to be 


that then nothing ſhould be paid: but it is clear, That if the youu 2 


intereſt only be hazarded on ſuch a contract, and the whole vide C. Eliz. 


principal ſecured, the whole is uſurious. Alſo it hath been 741. 


reſolved, That an agreement to pay more than the lawful in- Ci P. 


teteſt for the loan of a certain ſum at ſuch a day, if A. B. Cowp. 794. 
hall be then alive, and if he ſhall be dead, then to pay ſuch 5 Coke 50. 


2 ſum which is leſs than the principal, is void by the ſtatute 1 349 


for if ſuch a contingency would exempt the caſe out of the C. Elis. 642, 


{tatute, by the ſame reaſon twenty lives might be added, and 8 1 


holly evaded. Carth. 68. 
e PEMS (3) a | Comb. 2 "uM 1 Show. 8. 


J) Therefore a loan of 5000 J. to be paid 1000 J. on the death of A. in the life-time of 5. 
i: not uſurious. 1 Atk. 339, 350+ —lf the contingency goes to the intereſt only, though real and 
vt colourable, and notwithitanding it be a hazard, yet it is uſurious. If the contingency relates 
to both principal and intereſt, and a higher rate of intereſt is taken, the courts have there enquired 
whether it were colourable or not, for it 1 lend 100/. to have 1201. at the year's end upon a caſualty, 
if che caſualty goes to the intereſt only, and not to tne principal, it is uſury, for the party is ſure to 
dne the principal again, come what come will, But if the principal and intereſt are little in hazard, 
it is not uſury. A gave credit to B. for jewels to a certain amount. B. not being able to raiſe 
ney upon them, deſired that A. would exchange them for old plate. A. ſaid old plate was ag 
-01 money, and accordingly gave him the value of as much old plate as was leſs by 100 J. than 
what the jewels had been ſold for; for the <vhole amount of which B. cbt to ſtand indebted. The 
Court tought this did not come vader the deſcription of uſury. Johnſon qui tam v. Pickett, &c. 
b. A. Cast. 1785. But tee 1 At k. 351. But if thele loans are merely coloutable, they may be 
e, 1 Ark. 341. And it is the intent of the agreement, and not the exprefſion, that determin 8 
o de a loan, or a riſque. 1 Atk. 346. And where mote than 5 Per cent. is taken, if the ſubilance 


ede contract be a borrowing and a lending, a ſlight colburable contingency only will not take it 
Put of the latute. Cowper 770. 


97. 17. Eighthly, That an aſſurance made in purſuance C. Je. 677. 678. 


of a fair agreement for ſuch intereſt as is allowed by the fit . 415+ 
ſtatute, ſhall not be avoided by the fault of the ſcrivener, who jon. 356. 


draws it up in ſuch a manner as to bring it within the expreſs C Car. 501. 

letter of the ſtatute : As where the parties agree, That 5/1. 1 4 
all be paid for the loan of 1001. for a year, and the ſcri- Hard. 418. 

ener, in drawing the bond for it, doth, without the know- Frerm. 264. 

kde of the parties, who are illiterate perſons, make the 5%. TS 

Payable at the end of half a year ; or where on the fair Joan 798, 3. 

bt 101. agreed to be paid with common intereſt, a mortgage 

18 made for the 100 J. with a proviſo, that it ſhall be void on 

ment of 105. at the end of one year, without any cove- 

ant for the mortgagor to take the profits till default be made 


payment, ſo that in ſtrictneſs the mot igagee is intitled both 
inc intereſt and profits. 


Mm 2 Seal. 
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5 Co. 70. $27. 18. Ninth, That the loan of money for | f 

8 11+ tereſt allowed by the ſtatute, ſhall not be — NS 
in the purview of it, in reſpect of any expectations Which the 
lender may have of a. voluntary gratuity to be given him 
the borrower, if there be no kind of agreement relating toit, 

8 9 jo 5 Sect. 19. Tenth, That the reſervation of a greater ſum thagis 


"46a po allowed by the ſtatute for intereſt, upon the non-payment d 
2 Bur. 715. the principal at the end of the year is not uſurious within the 


ex 8 ſtatute, becauſe it is in the power of the borrower to avoid 
«ito = i 
2 Bur. 891. tbe payment of the money ſo reſerved, by paying the principal 


1 Atk. 342. at the day appointed; yet it ſeemeth clear, that if it were ori. 


; 5 ginally agreed, that the principal money ſhould not be paid x 


Sce Mo. 497. the time appointed, and that ſuch clauſe was inſerted only 
2 And 16. with an intent to evade the ſtatute, the whole contract is voi; 


1 Atk. 150. | . : + 
Cowper 7094. for the conſtrudtion of caſes of this nature muſt be goverre 


2 Strange 1243. by the circumſtances of the whole matter, from which the in. 
tention of the parties will appear in the making of the har. 
gain, which, if it was in truth uſurious, is void, however! 
may be diſguiſed by a ſpecious aſſurance. (4) 


(4) In allqne?iors in wimtever reſpect repugnant to the ſtatute, the nature and ſubſſance of the 
tranſaQion, and the view of the parties muſt be aſcertained to ſatisfy the court that there is a we 
and berrewing, and where the real truth is a /car. of moncy, the wit of man cannot find a ſhift to 
It out of the ſtatute, and thozgh the ſtatute mentions only“ for loan of monies, wares, merch 
dizes and "ther commodities,” vet any other contrivance, it the ſubſtance of it be a [ar will coat 
under the word 4 indirectly,“ Cowper 115. 796. Douglas 712. If a man borrows under the d. 
l»ur of buying, it is uſurious. Ibid. 116. But if goods are fold to be paid for at the expiration 
three months, or to allow the ſeller ſuch an additions! profit as Exceeds the legal rate of init: 
vet it is not uſury. Floyer v. Edwards, Plumb, v. Carter. Cowp. 112. 116. 


(«) 3 ts $4. 20. Eleventh, That a fine (a) levied, or judgment 
9 Co. 35. ſuffered, in purſuance of an uſurious contract, may be avaid- 


U I 202. ; 
| Koll = 42. ed by an averment of the corrupt agreement, as well as 1 


+ Ven. $3. 108. Common ſpecialty, or parol contract, And in an aſſumpſit () 
88 =_ if it appear, either upon the evidence, or from the plaintif 
25, 588% own exprels ſhewing in his declaration, that the contract wi 
1 Sid. 192. _ uſurious, he cannot recover. But a ſpecialty cannot ir 
Typo py: „ avoided by uſury appearing on evidence or on the face dl the 
Lut. 273. condition, but it mult be pleaded, 
Cro. Eliz. 528. 
On the court may direct an iſſue to try the uſurious contract. Cowper 728. Strange ty 
B. R. H. 233. 


(. Jace 252. Seel. 21. Twelſth, That it is not (e) material ußelhe 
> Roll, as. the payment both of the principal and alſo or the uſurious 
> lev. 7,8. tereſt be ſecured by the ſame (d) or by different cofveſance 
(% Lutw. 273. but that all writings whatſoever for the Rrengtheni2 ſuch 


06. | 
by contract, are void. 


Sea. 22. Thirteenth, That a contract reſerving 10% 


. te. 1 
lender a greater advantage than is allowed by tbe n! 
equa.) 
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ithi i ] ) C. Jac. 440 
within the meaning of it, (e) whether the whole be —4 4 
e by way of intereſt, or in part only under that name, — 2 0 
and in part by way of rent for a houſe, let at a rate plainly Noy 1;1. 


: 3 Will. 250, 


Eliz. 20. 
$29. 23. Fourteenth, That a ſecond bond made after the for- 4 


| and conditioned for the receipt of intereſt Con No, 2. 

. of the forfeited Rory as much 
aithin the ſtatute as if it had been made before the forfeiture ; 
ſor if ſuch a practice ſhould be allowed, nothing could be 
more eaſy than to elude the {ſtatute ; and though the whole 
penalty be due in ſtrictneſs to the obligee, yet the true prin- 
cipal debt is in conſcience no greater after the forfeiture of 
the bond than it was before, 


Sell. 24. Fifteenth, That in pleading an uſurious con- 1 And. 49. 


traſt by the way of bar to an action, you mult ſet forth the EN * 


whole matter eſpecially, becauſe it lay within your own pri- 1 Keble 629. 
vity; but that in an information on the ſtatute for making Noy 133. 
U 


<q" - Cro. Jac. 440. 
ſuch a contract, it is ſufficient to ſet forth the corrupt bar- vig. . 2 


gein generally, becauſe matters of this kind are ſuppoſed to be gor. 
privily tranſacted, and ſuch information may be brought by a 8 
ranger. | Lutw. 468. 


| Co. En. 168, 
Clift 135, Bro, V. M. 255 Jones 413. Cowp. 72. 


$7, 25. Sixteenth, (/) That in every ſuch information ( #) 1 Leon. 
tis neceſſary expreſsly to ſet forth the place, where the cor- 9 97. 
upt bargain was made. (5) 


5) The time alſo is eſſential, and muſt be exactly laid, but if it is the true time it is ſufficient 
| laid under a videlicet. Cowper 114. Therefore on a draft dated the 14th, but not ſi ned till 
ird, and the day was laid on the 14th, it was held had. So alſo the time muſt be preciſely 
raved, Therefore where the time of payment was laid to be on a particular day, and it appeared 
ben the time of payment was two years it was held a fatal variance, for the contract mutt be prov- 
«itislaid, Cowper 671. | 


Seck. 26, Seventeenth, That if an uſurious contract in the 1 Leon 138, 
ounty of D. be pleaded in bar to an action on a bond faid “9. 

be made jn the county of E. the trial ſhall be in the county 

D. becauſe the ground of the matter is the uſurious con- 

att, and the bond is confeſſed by the plea, 


dec. 27. Eighteenth, That he who hath agreed to pay mo- Hardreſs 331. 


3 . . Co. Lit. 6. b. 
upon an uſurious contract, ſhall not be admitted to give 2 Ki 685. 


cence upon an information againſt the uſurer, unleſs he 2 Rm. igt. 
ve . ! : "I f 4 2 b. 2. Co 46. ſ, 
© paid ot the whole debt; for by ſuch means a man might 


sf oY . 24+ 
vid his own act and deed, 1 Vent. 49. 


| 1 Salk. 285. 
„. eimer 654. 498. And it has been decided that the borrower who r-pe;s the mo- 
god WIT, ty prove ſuch refryment, and alſo the winrious contract. Abrating 
* 4 Burrow2256, Vide a De Grey's opiniony 3 Wilfan 262. And the burrowe! 
„ baughthe money is not repaid if the uſure neither affects the debt or avoigs 7 
%, 49d worre the m utter 14 4nubtful the hjection ſhall only go t + the credit and nut do th. 
leit. $-e the cale of Fitzroy v. Guillim, Ducntord and Eaſt 153. 


Im 3 S. 


$34 d s ban ihe 
1 Leon. 95.96. $4, 28. Nineteenth, That an information for an uſu; 
image 1243. contract on a loan of money, cannot be ſupported 3 


1043. 5 

1 Wilfon 286. dence of ſuch a contract on a bargain concerning wares fold, 
Vide 1 Modern ; | 

174. whecher an indictment will lie on 12 Ann. alſo Strange 816. Ld, Ray, 1144. 2 Salk, 6%, 
And whether the proſecutor may compound. Barnes 118. . s 


The plaintiff may reply quod non corrupte agreatum fuit. Nuod licite barpainizavit with traverſy 

of the corrupt agreement. . Cl. Aſf. 324. 805 on a note, auf — that — wa 
_ . a juſt debt, ab/que bac that is agreed modo & forma, as the defendant pleads, Hardy, 
aſes 287. 


On a bill to ſet aſide an uſurious contract the deſendant may demur to the diſcovery of what inter. 
eſt he agreed to take, becauie he cannot ſet that forth without diſcloſing the very intereſt he ba 
taken, 2 Atk. 393. EN | 


Tho bank may - - + $2, 29. It is enacted by 3 Geo, 1. c. 8. f. 39. „ That 
at more than; “ the governor and company of the Bank of England (hal 
fer cent „ have authority to borrow or take up money upon any con. 
* tracts, bills, bonds, or obligations, under their common ſeal, 
'* or upon credit of their capital ſtock or otherwiſe for any time 
or to be paid upon demand and at ſuch rate of intereſt 28 
«© they ſhall think fit although the ſame ſhall happen to exceed 
ﬆ the rate of intereſt allowed by law, and to give ſuch ſecuii. 


ty to the lenders as they ſhall approve.” 


+ Sec. 30. And by 14 Geo. 3. c. 70. which was made to 
explain the 12 Ann before recited, it is further enacted, 
„That all mortgages and ſecurities made and executed i 
« Great Britain of or concerning any lands, tenements, ber- 
« gdjtaments, flaves, cattle, or other things lying or — in 
„ any of the colonies, plantations or dominions of the 7% 
Indies, or any eſtate or iniereſt therein to any of the lug 
“ ſubjects, for ſecuring the re- payment of the ſum of more; 
& thereon reſpectively really and bona fide advanced and lent 
„ with intereſt far the ſame ; and all ſecurities for the ſame; 
“ and all transfers and aflignments of the ſame executed in 
« Great Britain ſhall be good and valid; and that none ſal 

be liable to the penalties of 12 Ann by receiving or taking 
+ intereſt for the money really advanced on ſuch mortgage, 
£5 ſerurity, bond, covenant, transfer and aſſignment at tit 
« rate of intereſt allowed and eſtabliſhed by the law of the 
« place where the mortgaged premiſes ſhall lie or are, and 
« by par. 2. if the premiſes ſhall lie in Ireland, intereſt may be 
« taken on ſecurities executed as aforeſaid not exceeding fs 
fer cent» per annum.“ 


CHAPTER THE EIGHTY-THIRD. 
OF MAINTENANCE, 


AINTENANCE is commonly taken in an ill co. Le. 368. 
ſenſe, and in general ſeemeth to ſignify an unlawful 2 1:2 rey, 
taking in hand, or upholding of quarrels or ſides, to the diſ- wat 
turbance or hindrance of common right, and is ſaid to be 

two-fold : | 


$4. 2. Firſt, Ruralis, or in the country; as where one co. Lit. 36. 
zffiſts another in his pretenſions to certain lands, by taking or 2 int. 213. 
holding the poſſeſſion of them for him by force or ſubtilty, or — _ 4+ 
where one ſtirs up quarrels, and ſuits in the country, in rela- 
tion to matters wherein he is no way concerned: And this 
kind of maintenance is puniſhable at the king's ſuit by fine and 
impriſonment, whether the matter in diſpute any way depend- 
ed in plea or not, but is ſaid not to be actionable, 


Ser, 3. Secondly, Curialis, or in a court of juſtice, where pan. 23. 
one officioully intermeddles in a ſuit depending in any ſuch 2 Ind. 212. 563. 
court which no way belongs to him, by aſſi ting either party K. Abr. 445. 


with money or otherwiſe, in the proſecution or defence of any 
luch ſuits 


Of this ſecond kind of maintenance there ſeem to be three 
ſpecies: Firſt, where one maintains another without any con- Co. Litt. 45 | 
tract to have part of the thing in ſui:, which generally goes 
under the common name of Maintenance. Secondly, where 
one maintains one fide, to have part of the thing in ſuit, which 


is called Champerty. Thirdly, where one laboureth a jury, 
which is called Embracery, | 


For the better underſtanding of the firſt of the abovemen- 
tioned ſpecies, I ſhall examine: Firſt, what ſhall be ſaid * 
amount to an act of maintenance. Secondly, in what reſpects 
ſome ſuch acts may be juſtified, Thirdly, how far offences of 


this kind are reſtrained by the common law. Fourthly, how 
ar by ſlatute. 8 2 


dect. 4. As to the firſt point, it ſeemeth clear, That 
whoever affilts another with money to Carry on his cauſe, as 
retaining one 10 be of counſel for him, or otherwiſe 
bearing him out in the whole or part of the expence of tie 

„h na properly be laid to be guil:y of au act of mainte- 
img nance, 


; 1 
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(«) 23 He 6, J. nance, as it ſeems to be taken for granted in the (a) boys 
60506 ces inthe margin. ee 
9 E. 4. 32+ 


21 H. 7. 40. 6 E. 4, 6. 19 E. 4. 3. 31 H. 6. 9. B. Maint, 7. 14. 19, 20. : 
$3» 2 R. Abr. 118. 6 Mo. D. 2. Rol. 77. 24. 43 . 


$22. 5. Alſo it is ſaid, That not only he who lays out ls 
money to aſſiſt another in his cauſe, but alſo that he who by 
his friendſhip or intereſt ſaves him that expence which be 
might otherwiſe he put to, or but endeavours ſo to do, is 
alſo guilty of maintenance; as where (5) one perſuades, of 
(5) 28 H. 6, 7. but endeavours to perſuade a man to be of counſel for 
1. another gratis. 


gin, ©, 7, 20» 


Se, 6. Alſo it is faid, That all ſuch perſons may pre. 

perly be called maintainers, who give, or but endeavour to 

give, any other kind of aſſiſtance to either of the parties, i 

| the management of the ſuit. depending between them: 2 

(e) 22 H. 6. 3. (c) by opening the evidence to the jury; or by (d) giving 

Main. 14. evidence officiouſly without being called upon to do it; or 

28.84 by ſpeaking in the cauſe as (e) one of counſel with the par. 

11 H. v41, ty; or by (/) retaining an attorney for him; or (g) per. 

Main. 5, 51. haps for barely going along with him to enquire for a per- 

Main. 10» ; / 9 fe 
2 R. Abr. 113. ſon learned in the law. 


Het. 78, 79+ | 
2 K. Abr. 593+ (4) 19 E. 4. 3. 12 E. 4+ 14. Het. 79, 


Se. 7. Alſo it hath been ſaid, That thoſe ſhall come 

under the like notion, who give any public countenance u 

_ another in relation to any ſuch ſuit ; as where one of great 

- va power and interett ſays (Y) publicly, that he will {pen 
Main. 8, twenty pounds on one fide, or that he will give twenty 
pounds to labour the jury, whether in truth he ſpend one 

(i) 22 K. 6 6+ penny or not ; or where ſuch a perſon (i) comes to the bi 

| un 3 «x with one of the parties, and ſtands by him while his cauſe 
Main. 51 is tried, whether he ſay any thing or not; for ſuch kinds d 
practices do not only tend todiſcourage the other party fron 
going on in his cauſe, but alſo to intimidate juries from - 
* 9 H. 7. 18. ing their duty. But it ſeems, that a bare (#4) promiſe to 
B. Champ. 9. maintain another, is not in itſelf maintenance, unleſs it be 
either in reſpect of the public manner in which, or tit 

power of the perſon by whom, it is made, 


"" Ta FT © Tz * BE _  WJwF #” WH Int CO" *” Ads as. tw. awe 


» Fiege 8 1— Femin 2 Ys Aw 


cn s zu il ww - Tc ou 


CE Sect. 8. Allo it is ſaid to be as much maintenance for 20 
(7) B.Main.40, juror, as fer any other perſon, to ſolicit a judge to give judg. 
18 E. 4. 1. 3. : - | J : 
17 E. 4. 3. ment according to the verdict, becauſe after a juror has gen 
B. Main. 39+ his verdict, he bas nothing more to do: But it is ſaid * 


Ch, 83. Or MAINTENANCE, 


right, 


in no danger of being judged guilty of an act of mainte- 
nance, for giving another friendly advice, what action is 
proper for him to bring for the recovery of a certain debt, 
or what method it is ſafeſt to take to free him from ſuch an 
arreſt, or what counſellor or attorney is likely to do his bu- 
ſineſs moſt effectually; for it would be extremely hard to 
make ſuch neighbourly acts of kindneſs, which ſeem rather 
commendable than blame-worthy, to come under the notion 
of maintenance, which always ſeems to imply a conten- 
tious and over-bulſy intermeddling in other mens matters, 


2 man of great power not learned in the law, may be guilty 


of maintenance, by telling another who aſks his advice, 
that he has a good title, 


.d. 10. Alſo it hath been ſaid, that no one can be 
evilty of maintenance, in reſpeCt of any money given by 
him to another before any ſuit is actually commenced ; yet 
if it plainly appear, that it was given merely with a deſign 
to aſſiſt him in the proſecution or defence of an intended 
ſuit, which afterwards is actually brought; ſurely it can- 
not but be as great a miſdemeanor in the nature of the thing, 
and equally criminal at common law, as if the money were 
given after the commencement of the ſuit, though perhaps 


it may not in ſtrictneſs come under the notion of mainte- 
nance. 


$:7. 11, However it is certain, That one may as pro- 
perly be ſaid to be guilty of maintenance, within the mean- 
ing of the words ad huc manu tenet, in an action of main- 
tenance, for ſupporting another after judgment, as for do- 


age thereby from bringing a writ of error or at- 
int, 


As tothe ſecond point, viz. In what reſpects ſome acts of 
this kind may be juſtified, I ſhall conſider the following par- 
ticulars: Firſt, how far they are juſtifiable in reſpect of an 
_ in the thing in variance. Secondly, how far in re- 
pect of kindred or affinity, Thirdly, how far in reſpe& of 
_ relations.” Fourthly, how far in reſpe& of charity, 

inly, how far in reſpect of the profeſſion of the law. 


no maintenance for a juror to exhort his companions fo 
join with him in giving ſuch a verdict as ſeems to him to be 


in which reſpect it is ſo highly criminal. Yet it is ſaid, that 


ing it hanging the plea; becauſe the party grieved may bo 


SA, 


$37 


dect. 9. However it ſeems clear, (n) That a man is () 1 2.4.16 


19 E. 4. 3. 

22 H. 6. 5. 

B. Main. 17. 

3 R. Abr. 118. 

2 Inſt, 564. 0 
oor. 6. 8 

F. Main. 21. 

2 Roll. 181. 

Co. Litt. 364. 

2 Leon. 48. 


3 H. 6. 
F. Main. * 
B. Main. Ts 


If a mortgagee, 
not a party in 
the ſuĩt, ad- 

vances money 
to ſupport the 
title it is not 

maintenance, 


3 P. W. 375» 


B. Champ. wy 


1, 

N 
| 

i 


538 Or MAINTENANCE: Bl. . 


Sef. 12. As to the firſt of theſe particulars, viz, Ho 
far ſome ads of this kind are juſtifiable in reſpect of an f. 
tereſt in the thing in variance, it ſeemeth to be clearly agr ö 
. 4.3. that if (a) a tenant in tail, or for life, be impleaded, he in te. 
= wt 53. mainder or reverſion may lawfully maintain the defence of the 
2R. Abr. 117. ſuit with his own money: And upon the like ground it ſeems 
to be clear, that if in an action of treſpaſs, c. brought b 
6e. , againſt a (5) leſſee f he inheri n 
2 R. Abr. 51). 2gainſt a (5) leſſee for years, the inheritance come into queſtion, 
B Main. 33. the leſſor may lawfully maintain his leſſee, and give (e) evidence 
== — 20. to prove the inheritance in himſelf ; for though the judgment 
(o) 74 H.6. 7. Which may be given againſt the leſſee cannot directly bind his 
P. Main. 23. inheritance, yet the verdi&t may be a prejudice to his title 
K. Abr. 117. being given on a ſuppoſal of his not having a good one: al 
it hath been admitted as clear law, that if one ſeiſed in fee of 
certain land, bring an action of treſpaſs quare clauſum frrgit, 
and then alien the land, and afterwards in the trial of the 
cauſe it be queſtioned whether the inheritance at the time of 
the ſuppoſed treſpaſs belonged to the plaintiff or defendant, the 
alience may lawfully produce evidence to prove that the inhe. 
ritance was in the plaintiff, becauſe the plaintiff's title is now 
become his on. | 


H. 6. 4. Sect. 13. Alſo it hath been ſaid, that not only thoſe who 

R. Abr. 117. haye a certain intereſt, but alſo that thoſe who have à bare 
contingency of ſuch an intereſt in the lands in queſtion, which 
poſſibly may never come in eſſe, may in like manner Jawfullj 
maintain another in an action concerning ſuch lands; from 
whence it follows, That if I grant to B. that if my leflee for lik 
{ball die during my life, that then he ſhall have the land for ten 
years, and after my leflee be impleaded, B. may mautai 
him. 


24H. 7. 2. Sect. 14. And it hath been ſaid, That not only thofe who 
194. 4.3- have a contingency of ſuch an intereſt, which it is in ro 
2 man's power to bar them of, if the contingency happen, 
2 K. A. 163. may juſtify ſuch maintenance, but that thoſe alſo ſhall hare 
the ſame privilege, who by the act of God have the immediate 
poſſibility of ſuch an intereſt, though it be in the power of acc. 
ther to deprive them of it ; and therefore that an heir appa- 
rent, or the huſband of ſuch heir, may lawfully maintain de 
a1.ceſtor in an action concerning the inheritance of the laue 

whereof he is ſeiſed in fee. | 


7 Sec. 1 But it is ſaid, That the grantee of a reverſion, 
4 H. 6. 64. 5 | hi h 15 70 
2 R. Abr. 117. before the late ſtatute for amendment of the law whic - 
34 H. 6. 30. all attornment needleſs, could not maintain the tenant ad 
land without attornment, becauſe his pofſibility was who") 


t be execute 
created by the act of the party, and could no Wich der 


but by the voluntary attornment of the tenaut, . 


was no remedy to compel him to make by the common law; 
but perhaps the authority of this opinion may be queſtionable, 
eſpecially if ſuch grant were made for good conſideration : 
For ſince thoſe who have only an equitab e intereſt in lands, 
may lawfully maintain others in actions relating to thoſe 
lands, as ſhall more fully be ſhewn in the ſeventeenth ſection; 
and fince the grantor in equity ſhall ſtand intruſted for the 

tee after the grant, and the tenant may be enforced by 
2 court of equity to attorn to him, I do not ſee any good 
reaſon why ſuch grantee ſhould be eſteemed ſuch a ſtranger to 
the land, that he may not lawfully defend an action concern- 
ing it, in the event whereof he is ſo nearly concerned, 


Sed. 16. But it ſeems clear, that he who is bound to 
warrant lands, may lawfully maintain the tenant in the de- 
fence of his title, becauſe he is bound by the warranty to ren- 
der other lands to the value of thoſe which ſhall be evicted, 


dect. 17. Alſo it ſeems to be agreed, that he who hath an 
equitable intereſt in lands or goods, or even in a choſe in ac- 
tion, may lawfully maintain another in an action relating thereto; 
2nd therefore it ſeemeth to be clear, that a man may lawfull 
maintain (a) thoſe who are infeoffed of lands in truſt for him, 
in an action concerning thoſe lands, and that if he ſel] them 


to another, the vendee ſhall have the ſame privilege; alſo it 


hath been (+) reſolved, that where A. was bound as a ſurety 
for B. and B, thereupon made a deed of gift of certain ſheep 
to A, in order to fave him harmleſs from the ſaid bond, with 
an implied truſt that the ſheep ſhould be returned to B. if A. 
mould not be damnified, and afterwards an action was brought 
againſt 4, for the taking of ſheep, B. might juſtify the main- 
taining of him in reſpect of the ſaid truſt : alſo it ſeemeth to 
be (c) certain, that the aſſignee of a bond, or other choſe in 
action, being made over to him for good conſideration, in ſa- 
tisfaCtion of a precedent debt, due bona fide to him, and not 
merely in conſideration of the intended maintenance, may ei- 
ther maintain the obligee in an action brought by him for the 


debt, or commence an original action in his name, for he hath 
an equitable intereſt in the debt. 


$22, 18. Alfo it ſeemeth to be (4) agreed, that wherever 
any perſons claim a common intereſt in the ſame thing, as in 
+ way, church yard, or common, Cc. by the ſame title, 
they may maintain one another in a ſuit relating to the ſame. 


9-7. 19. It is faid, That he who is (e) bail for another, 


may take care to have his appearance 1ccorded, but that he 
wht not to intermeddle any farther, 


SH, 


11H. 6. 41. 
B. Main. 51. 
2 R. Abr. 128. 


(a) 34 H. 6. 43% 
15 H. 7. 2. 

2 E. 4. 2. 

B. Main. 19g 
30. 

(b) Noy 100, 
Moor 620, 

See 39 H. 6, 
19. 6. 20, 

F. Main. 14, 


(e 14 H. 6. 30 
15 H. 7. 

Noy 52. 

C. Elis. 552» 

1 Sid. 21. 

R. Main. 9» 


(d) 18 E. 2. 46 
B. Main. 41. 
Hob. 92. 

2 R. Abr. 118. 


Noy 99. 
Moor 562. 788. 


1 Roll. 57. 
(e) 34 H. 6, 
26 


14 H. 6. 6. 
18 Ed. 4. 12. 


FO OY MAINTENANCE R. 


(4):08.6. Sel. 20. As to the ſecond of the ſaid particulan, wi 
2 ey far ſome acts — this _ are 3 in reſpect of kin. 
50 6 kd. 4. 5. dred or affinity, it ſeems to be agreed, that whoever is 
F __ => way of kin or affinity to either of the parties, ſo long pa, 
o 3h . _ (a) ons, 2 3 = — by being his (5 
11H. 6. 41. 42. godfather, may lawfully .(c) ftand by him at the bar, 
. counſel and aſſiſt him, and alſo pray another to be of — 
H. 6. 64. to him, but that he cannot juſtify the laying out of any of his 
1 * Ep > own (4) money in the cauſe, unleſs he be either (e) father, of 
(4/12 56g. ſon, or heir apparent to the party, or the huſband of fuch a 
(% 21 H. 6. 16. heireſs, 
2. Inſt. 564. a 
Vide ſup. . 14. 


As to the third of the ſaid particulars, vis, How far ſome 
acts of maintenance are juſtifiable in reſpect of other rel: 
tions, Iſhall conſider, x How far a lord may maintain his 
tenant. 2. How far a tenant may maintain his lord, 3. Hoy 
far a maſter may maintain his ſervant. 4. How far afervant 
may maintain his maſter, $5, How far one neighbour may 
maintain another, | | 


(n H. 6. 39. Se, 21. As to the firſt point it ſeems certain, that not 
- ap "N only the (7) lord, but alſo the ceſtui que uſe of a ſeigniory, may 
B. Main. zo. come with the tenant to a trial in an aſſize againſt him, and 
Gi Ed. 4. 2. ftand by him and aſſiſt him, and alſo pray the ſheriff to return 
pg 2 an indifferent = Alſo it ſeemeth, that the (g) lord of a 
B. Main. 3, town in an action brought againſt the inhabitants, wherein 3 
(i) Co. Lit. 65. right to a common burying place, claimed by them, is brought 
( ue 15 ng into queſtion, may maintain them in the defence of their right, 
11 Hi. 6 42. by ſhewing authentic evidence thereof to the jury: And in 
2 ne 117- ſome (I] books it is ſaid generally, that the lord may maintain 
o n. his tenant, without ſaying, how far he may do it; and [do 
= | not find it any where expreſsly holden, that the lord may jul- 
| tify laying out his own money in defence of his tenant's ute; 
| but it ſeemeth the better opinion, that he may as well juſtify 
it as any other of the abovementioned acts of (i) maintenance; 
tor the lord, by accepting a man for his tenant, ſeemeth to 
take him under his immediate (4) protection; and inaſmuch 
as the lands were originally derived from the lord, and be hath 
the continual benefit of the ſervices due from them, the law in 
many caſes of (/) common right, obliges him to warrant 
them unto his tenant, and where it doth not oblige him, ſufe- 
ly it will at leaſt permit him to do it: But it ſeems clea!, 
that he cannot maintain him in reſpect of any lands not holcen 
of him, 


{m) 11 H. 6. Sect. 22. As tothe ſecond point, vis. How far a tenant 
may maintain his lord, it is ſaid, that he may juſtify (n) com- 


42. | £ 
2 K. Abr. 1164 ing with his lord, and ſtanding with him at a trial; but * 
no 


* 
7 


G8; Or MAINTENANCE. 


not find any thing more relating to this matter in any of the 
books. / 


$:4. 23. As to the third point, vis, How far a maſter (a )Het. ge 
may maintain his ſervant, it is ſaid, that the maſter may go (4) 19H. 6. 30. 
along with his (4) ſervant, or with his (5) chaplain, being re- ( — 6. 7. 
tained to live in his houſe with him, in order to (c) retain 34 H. 6. 2 f. 26. 
counſel, and that he may pray one to be of counſel for him, B. Main. 6, 14. 
and alſo that he may go with him to the (4) trial and ſtand . 
| with him and aid bim while the cauſe is tried, but ought not 13. 
to ſpeak in the court in favour of his cauſe, Alſo it is ſaid, (40 19 H. 6, 
that if my ſervant be arreſted in an action of (e) debt, I may . 6. ** 
aſſiſt him with money in order to keep him out of priſon, that 2 K. Abr. 116. 
| may have the benefit of his ſervice : But it is ſaid that the re 
maſter, in real actions, cannot juſtify laying out money for 1 
his ſervant, unleſs he hath ſome of his wages in his hand; B. Main. 34. 
which, if the ſervant be willing, the maſter may ſafely lay 3 
| Gut on his behalf. 2 R. Abr. 116. 


Het. 79» 
B. Main. 44. $2» 


$7. 24. As to the fourth point, viz. How far a ſervant (J 39 K. 6. 5. 
may maintain his maſter, it ſeemeth clear, that a perſon ge- Con. Keil. 50, 
nerally retained by another as his ſervant to do all manner of (g) 19 E. 4. 3+ 
ſervices, and not for a (/) particular occaſion only, may juſ- 60 N 
tify (g) riding about to ſpeed his buſineſs, and going to (b) 0 3 H. 6. Th 
counlet in his behalf, and ſhewing his evidences to the coun- 54 _ 
ſe] or to the jury, and (i) ſtanding by him at a trial between H. 6 10,14. 
him and another ; but it is certain, that he cannot lawfully 


| layout any of his own (4) money to aſſiſt the maſter in his 
ſuit. 


dec. 25. As to the fifth point, viz.. How far one neigh- 19 E. 4+ 2. 
bour may aſſiſt another, it ſeems clear, that a man may law- 2 £4: f. 24: 
fully go with his (/) neighbour to inquire for a perſon learned * 421 
in law, but that () he ought not to give him any money to- 
wards carrying on his ſuit, 


ell. 26. As to the fourth inſtance wherein ſome acts of C21 H. 6. 76. 
this kind are juſtifiable, viz. That relating to charity, it ſeems 9 . 6, 64- 


to be (n] agreed, that any one may lawfully give money toa 2. 1. 8 - 4 
poor man to enable him to carry on his ſuit, Alſo it hath B. Main. 14. 
been adjudged, that any one may ſafely go with a (n) foreign- N 
& who cannot ſpeak Engliſh to a counſellor, and inform him 15 H. 762 


of his caſe, B. Main. 7- 


As to the fifth inſtance wherein ſome acts of this kind may 


* viz, that relating to the profeſſion of the law, I 
a contider, Firſt, how far they are juſtifiable in a counſels 
or, Sccondl), how far in an attorney. 


See. 


= 


$42 


(a) 1 H. 6. 10. 


If. 

2 R. Abr. 116. 
2 Init. 5 64. 

| (5) F. Main. I 
22 H, 6. 6, 


\ 


ke) 13 H. 4. 16. 
Keilw. 50. 
Hob. 117. 

2 Inſt. 564. 

2 R. Abr. 116. 
F. Main, 21. 
(d) 3 Mod. 98. 
Vide 2 Danv. 
487, 12, 13, 14. 
Winch. 52 

1 Jon. 208. 

C. Car. 159. 


194. 

Con. & Eliz. 
215, 459, 760. 
Moor 366, 

2 R. Abr. 114, 


115. 
(ce) 2 R. Abr. 
1414 · 


2 R. Abr. 115. 
Winch. 53. 
2 Inſt. 214. 


11 E. 4. 1. 
B. Diſo 28. 


Or MAINTENANCE, N. 1. 
Sect. 27. As to the firſt point, chere is no doubt but that 


a (a) counſellor, having received his fee, may lawfully ſet 


forth his client's cauſe to the beſt advantage ; but it is cer 
tain, that he can no more juſtify (5) giving him money ty 
maintain his ſuit, or threatening a juror, than any other per 
ſon. | 


Set. 28. As to the ſecond point, there is no doubt but 
that an attorney may (c) lawfully proſecute or defend an 2c. 
tion in the court wherein he is an allowed attorney, in the he. 
half of any one by whom he ſhall be ſpecially retained, and 
that he may aſſiſt his client, by laying out his own money for 
him to be repaid again, and alſo may maintain an action again 
him for the ſame by virtue of ſuch a retainer, without any ſpe. 
cial promiſe, And it is ſaid, alſo, that attornies may juſtif 
ſuch maintenance in other courts, wherein they are not (d) 
allowed attornies, but that they cannot have an action for the 
money ſo laid out without a ſpeci] promiſe, and that they ar 
more juſtified by a general (e) retainer to proſecute for anc 
ther all his cauſes, than if they were not retained at all; 20 
it is certain that they ought not to carry on a Cauſe for ajc- 
ther at their own expence, with a promiſe never to expe? 
a repayment. And it ſeems juſtly queſtionable, whether b. 
licitors who are no attornies, can in any caſe juſtify the lain; 
out their money in another's ſuit, | 


Se. 29. However it is certain, that no counſellor or ut. 
torney can juſtify the uſing any deceitful practice, in maint:- 


nance of a client's cauſe, and that they are liable to be ferere- 


ly puniſhed for all miſdemeanors of this kind, not only, by tie 
common law, but allo by ſtatute; for it is enacted by 
Weſtminſter 1. c. 29. * That if any ſerjeant, pleader, 0 
other, do any manner of diſceit or colluſion in the king“ 
« court, or conſent unto it, in diſceit of the court, or to be- 
« guile the court or the party, and thereof be attainted, be 
„ ſhall be impriſoned for a year and a day, and from thence- 
« forth ſhall not be heard to plead in that court for any man, 
„ And if he be no pleader, he ſhall be impriſoned in like man- 
& ner by the ſpace of a year and a day at the leaſt, And iſ the 
« treſpaſs require greater puniſhment, it ſhall be at the king's 
« pleaſure.” 


Sect. 30. In the conſtruction of this ſtatute the following 
points have been holden. Firſt; That counſellors, Se. wha 
are not ſworn, are as much within the meaning of it 28 ſel 


jeants, Sc. who are ſworn, | 


2 Int, 215,216. 
Dyer 249. 

in. 215. 

F. N. B. gs. 


Se. 31. Secondly, That all fraud and falſhood, tending 
to impoſe upon or abuſe the juſtice of the king's courts, are 
wichin the purview of it, as in the following inſtances + _ 


_ |» to A 


ww Gwnm as uM oo» , . oo 
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$2. 32. Firſt, Where an attorney ſues out an habere fa- 
cias ſeifinam, falſely reciting a recovery in a real action, where 
in truth there was no recovery at all, and by colour thereof 
puts the ſuppoſed tenant in the action out of his freehold. 


$2. 33. Secondly where one brings a præcipe againſt a 2 lat. 215. 
poor man, knowing that he had nothing in the land, on pur- | 
pole to get the poſlethon from the true tenant, 


Sed. 34. Thirdly, where one procures an attorney to ap- 
pear for a man, and confeſs judgment without any warrant, 


Se. 35. Fourthly, where one pleads a falſe plea, known 
to be utterly groundle(s, and invented merely with a deſign to 10 B. 4. $» 
delay juſtice, and abuſe the court; and therefore it is ſaid, that 
it a client deſire his attorney to plead ſuch a plea, the attorney 
ought to enter upon the roll, non ſum veraciter informatus, ided 
nib dicet. 

Sed. zb. As to the third general point of this chapter. 
How far offences of this kind are reſtrained by the common law? 
It ſeemeth, that all maintenance is ſtrictly prohibited by the 
common law, as having a manifeſt tendency to oppreſſion, by 
encouraging and aſſiſting perſons to perſiſt in ſuits, which per- 
haps they would not venture to go on in upon their own bot- 
toms ; and therefore it is ſaid, that all offenders of this kind are | 
not only liable to an (a) action of maintenance at the ſuit of (a) 11 8.6. 21. 
the party grieved, wherein they ſhall render ſuch damages as 3 
ſhall be anſwerable to the injury done to the plaintiff, but alſo 3 H. 5. 3. " 
that they may be (5) indicted as offenders againſt public juſ- (4) 2 R. Abr. 
tice, and adjudged thereupon to ſuch fine and impriſonment, as 114. 
ſhall be agreeable to the circumſtances of the offence. Allo it $Inkt. 265, $38 
leemeth, that a court of record may commit a man for an (c) 
act of maintenance done in the face of the court. 


Se. 37+ As to the fourth general point of this chapter. 
How far offences of this kind are puniſhed by the ſtatute ? It is 
enacted by 1 Edw. 3. c. 14. which was farther enforced by 20 
Edw, c. 4. That none of the King's miniſters, nor no 
great man of the realm, by himſelf nor by other, by ſending 
* of letters, nor otherwiſe, nor none other great nor ſmall, 
* ſhall take upon them to maintain quarrels nor parts in the 
country, to the lett and diſturbance of the common law,” 


_ ba, 38. And it is farther enacted by 1 Rich. 2. c. 4. 
g [hat none of the King's counſellors, officers or ſervants, 
: nor any other perſon within the realm of England, of what- 
; loever eſtate or condition they be, ſhall take or ſuſtain any 
þ quarrel by maintenance, in the country or elſewhere, upon 

$'1CVOUS pain, that is to ſay, the 1aid counſellors and the 


0 king's 


2 Inft, 202,212, 


(-) Het. 79. 


1 
| 
j 
b 
' 
1 
„ 
i 
| 
| 
| 
14 
| 


F, Mais, 24+ 


4H. 6, 53. 54. 


B. Main. 1. 
F. Main. 18. 


nal, which never is returned, is not liable to any ſuch action, 


Fits, Mainte- 
nance 17, 26, 


Reg, 182. b. 


12 Mod, 322. 


4 


the king himſelf, by the advice of the lords of his realm: 


a court baron is as much within the purview thereof as main. 
tenance in a court of record. 


to do, 


orn any witneſs by letters, rewards, promiſes, or any oth! 


Or MAINTENANCE, ©, 
te king's great officers, upon a pain which ſhalt! be ordained by 


and other leſs officers and ſervants of the king's as yell in 
<< the exchequer, and all his other courts and places, as of his 
% own meiny, upon pain to loſe their offices and ſervices, an 
„to be impriſoned, and then to be ranſomed at the king's 
« will, every of them according to their degree, eſtate, and. 
6 ſert: and all other perſons through the realm, upon pain of 
* impriſonment, and to be ranſomed as aforeſaid,” 


Sec. 39. In the conſtruction of theſe ſtatutes the following 
points have been holden : firſt, that maintenance of a ſuit in 


Sed. 40. Secondly, that nul tiel record is a good plea tow 
action of maintenance brought on theſe ſtatutes ; and there- 
fore, that he who barely aſſiſts another in taking out an origis 


$28, 41. Thirdly, that it is not material, whether ts 
plaintifF in an action on the ſaid ſtatutes were nonſuited, or te. 
covered in the action wherein the maintenance is ſuppoſed, 


$2. 42. Alfo it is certain, that he who fears that anothe 
will maintain his adverſary, may by way of prevention have a 
original writ grounded on the ſaid ſtatute prohibiting bim 


Sect. 43. Alſo all perſons are prohibited to give or recein 
any liveries or badges for maintenance, under ſevere penaltiss, 
by x Rich. 2. c. 7. 7 Hen. 4. c. 14. 13 Hen. 4. c. 3. ö fin 
6. c. 4. and 8 Edw. 4. c. 2. 


Seck. 44. And it is further enacted by 32 Hen. 8. c. 0 
« That no perſon whatſoever ſhall unlawfully maintain, « 
< cauſe or procure any unlawful maintenance in any 2Qion, 
« demand, ſuit or complaint in any of the king's courts d 
„ the chancery, J/hitehall, or elſewhere, where any peiſan 
* ſhall have authority by virtue of the king's commiſſion, pi 
e tent or writ, to hold plea of lands, or to examine, hear ot cc 
« termine any title of lands, or any matter of witneſſes, col- 
„ cerning the title, right, or intereſt of any lands, tenement, 
« or hereditaments ; and alſo that no perſon whatſoever dout- 
« lawfully retain, for maintenance of any ſuit or plea, an) fe-. 
« ſon or perſons, or embrace any freeholders or jurors, or fi 


« finiſter labour or means, for to maintain any matter or ca 


« or to the diſturbance or hindrance of juſtice, or to the pio. 
2 6 curemeny 
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« curement, by occaſion of any manner of perjury by falſe verdict 
« gr otherwiſe, in any manner of courts aforeſaid, upon pain 
« to forfeit for every ſuch offence ten pounds ; the one moi- 
« ety thereof unto the king, and the other moiety to him that 


« will ſue for the ſame by action-of debt, &c. 


$2. 45. It ſeemeth that in an information on this ſtatute 
it is not ſufficient to ſay, that che defendant maintained the 
party, without adding that he did it unlawfully. 


$2. 46. Alſo it is ſaid to have been adjudged, That 
maintenance of a ſuit in a ſpiritual court, is nei her within this 
nor any of the other abovementioned ſtatutes concerning 
maintenance. | 


$:4: 47. Alſo it hath been holden, that in an information 
on this ſtatute, it is neceſſary to ſhew that a plea was depend- 


$45 


Savil 41, 42. 


Noy 68. 
C. Eliz. 594. 


Savil 47, 42. 


ing, and therefore that it is not ſufficient to ſay that a bill was 


exhibited. 


CHAPTER THE EIGHTY-FOURTH, 


OF CGHAMFERT SL 


A N now we are come to the ſecond ſpecies of mainte- » 119. 2c#. 
nance, called champerty, which is the unlawſul mainte- Co. Lit. 368. 


nance of a ſuit in conſideration of ſome bargain to have part 
of the thing in diſpute, or ſome profit out of it. 


Held. 2. Having ſhewn in the precedent chapter what ſhall 
amount to an act of maintenance, and how far all maintenance 
in general, and conſequently champerty, is puniſhable by the 
common law; I ſhall only take notice in this place, how far 
this offence in particular is reſtrained by ſtatute, and to that 
end ſhall ſet down in order the ſeveral ſtatutes relating to it, 
and ſhew in what manner they have been expounded, 


deck. 3. And firſt, it is enacted by the ſtatute of Weſtmin- 


e. 25. 
60 

nor b 
« ing 5 


„That no officers of the king by themſelves 
y other, ſhall maintain pleas, ſuits, or matters hang- 
f * king's courts, for lands, tenements, or other 
21985, for to have part or profit thereof by covenant made 


: etween them: and he that doth, ſhall be punithed at the 
king's pleaſure,” | 


ol, 1 


: N n Sed. 
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2 Inſt. 208, 


F. N. B. 172. 
s 2Inſt. 209. 563. 


47 Aſſize 5. 
47 Ed. 3. 9. 


F. N. B. 172. 
2 Init. 209. 
47 Ed. 3. 9. 
47 Al. 5. 
9 H. 5. 18. 
F. Champ. 4 


B. Champ. 2. 


(a) 21 E. 3. 52. 
30 Ed. 3. 3. 4. 
2 R. Abr. 113. 
31. 


' which is agreed to be ſatisbed with the thing in demand whe 


Or cH AMP E RT. R. 3 


Sen. 4. In the conſtruRion of the ſtatute theſe following opi 
nions have been holden. F irſt, that by the king's courts therein 
mentioned, are intended only his courts of record. ; 


Se. 5. Secondly, that under the word “ covenant,” which in 
a ſtrict ſenſe fignifieth only an agreement by deed, all king; f 
promiſes and contracts of this kind are included, whether 
they be made by writing or parol. 


Se. 6. Thirdly, that maintenance in perſonal actions to have 
part of the debt or damages, is as much within' this ſtatute, 
maintenance in real actions for a part of the land, 


Se. 7. Fourthly, that maintenance in conſideration of 1 
rent granted out of land in variance, is within this ſtatute, but 
that rent granted out of other lands is no way within the pur. 
view of it. | 


Selz. 8. Fifthly, that it hath been holden not to be materia, 
whether he who brings a writ of champerty, did in truth ſufer 
any damage by it, or whether the plea wherein it is alledged 
be determined or not. 


Sect. 9. Sixthly. That the (a) mzintenance of the tenant 
or defendant is as much within the meaning of the ſtatute, 2 
the maintenance of a demandant or plaintiff. 


$27. 10. Seventhly, that (5) ſuch grants only of part & 
the thing in ſuit, which are made merely in conſideration f 
the maintenance are within the meaning of the ſtatute, and not 
ſuch as are made in conſideration of a precedent honeſt debt, 


recovered, | s 
Sect. 11. And it is farther enacted- by the ſtatute of Wel oh 
minſter 2. c. 49. That the chancellor, treaſurer, juſtices, ut | 
any of the king's counſel, no clerk of the chancery, nor of m 
e the exchequer, nor any juſtice or other officer, nor au d ſt 
<« the king's houſe, clerk, nor lay, ſhall not receive any church, la, 
& nor advowſon of a church, land nor tenement in fee, by Wi 

„gift or by purchaſe, or to farm, nor by, champerty, net 

c otherwiſe, ſo long as the thing is in plea before the king, c 
<< before any of his officers, nor ſhall take no reward theredl vol 
«© And that he that doth contrary to this act, either himſel, ſta 
<« or by another, or make any bargain, ſhall be puniſhed # | 
« the king's pleaſure, as well he that purchaſeth, as he tha 
dle 


6 goth gell.“ 
- Sad. 
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$8. 12. In the conſtruction of this ſtatute the following 
ien have been holden. F irſt, that it extendeth only to the 

3 therein named, and not to any other perſons, 


2 Inſt 484, 48 5 · 


Sell. 13. Secondly, that it ſo ſirictly reſtrains all ſuch offi- {a) 2 Int. 435, 
cers from purchaſing any land, hanging a plea, that they cannot 2 22 484. 
de excuſed by a conſideration of (a) kindred or affinity, and B. Champ. 8. 
that they are within the meaning of the ſtatute, by barely k: Champ, be 
making ſuch a purchaſe, whether (5) they maintain the party 10 rag ” Zo 
in his ſuit or not; (c) whereas ſuch a purchaſe for good con- 2 lng. 484. 
{deration, made by any other perſon, of any ter-tenant, is no F. N. B. 372, 


offence, unleſs it appear that he did it to maintain the party, | D. F. 


$22. 14. And it is farther enacted by 28 Egw. c. 11. in Dy PA 33 Ed. 
the following words, © becauſe the king hath heretofore or- RLF. 2. e. * 
« gained by ſtatute. That none of his miniſters {hall take no » 1ni. 36g. 
« plea for maintenance, by which ſtatute other officers were not 
« hounden before this time, the king will that no officer, nor 
« any other, (for to have part of the thing in plea) ſhall not 
« take upon him the buſineſs that is in ſuit ; nor none upon 
« any ſuch covenant ſhall give up his right to another; and if 
« any do and be attainted thereof, the taker ſhall forfeit unto 
« the king ſo much of his land and goods, as doth amount to 
« the value of che part that he hath purchaſed for ſuch mainte- 
« nance, And to obtain this, whoſoever will, ſhall be re- 
« ceived to ſue for the king before the juſtices before whom 
« the plea hangeth, and the judgment ſhall be given by them. 
« But it may not be underſtood hereby, that any perſon ſhall 
« be prohibited to have counſel of pleaders, or of learned men 
« in law, for his fee, or of his parents and next friends.“ 


95. 15. In the conſtruction of this ſtatute the following (% 3 an, 7g. 
poinis have been holden. Fitift, that a (4) conveyance executed, 8 fd. 4. 13. 


banging a plea in purſuance of a bargain made before, is not 2 1. 563+ 


. . . . . Chi . * 
within the meaning of it. F 1 


S222. 16. Secondly, That champerty in any action at (e) com- (47 F4. 39. 


mon law, whether it be real, perſonal, or mixt, is within this 47 Afize 5. 


ſtatute: Alſo it ſeems the better opinion, that the purchaſe of rpg day 
land while a ſuit of (/) equity concerning it is depending, is Con. 2 K Abr. 
within the purview ot it. * 


dec. 17. Thirdly, that a (g) leaſe for life, or years, or a (%) 8 E. 


voluntary giſt of land, banging a plea, is as much within the B. a 
ſtatute as a purchaſe for money, F. N. E. 172. 


deck. 18. Fourthly, that a ſurrender made by a (I) leſſee „ p. N. » 

to his lellor is not within the meaning of this ſtatute; for ſince — 1 

die lefſor may lawfully maintain his leſſee without ſuch a ſur- 2 U. 364. 
No 2 render, 


548 Or CHAMPERTY, R. 


render, as hath been more fully ſhewn in the precedent cha 
ter, ſurely a firtiori he may doit after the ſurrender, 


(a) 2 Inſt. 564. Sec. 19. Fifthly, that no (a) conveyance, » 

n. thereof, hot bn in ſuit, made by A father nl * 
or by any anceſtor to his heir apparent, is within the ſtatute 
ſince it only gives them the greater encouragement to do wht 
by nature they are bound to do, 


(5) 13 H.7. 17. Set. 20. That the (5) giving of part of the land in ſuit, ater 
B. Champ. 3- the end of it, to a counſellor for his wages, is not withinthe 
meaning of it, if it evidently appears, that there was no kind 
of precedent bargain relating to ſuch gift; but it ſeems (e 
dangerous to meddle with any ſuch gift, ſince it cannot but 
carry with it a ſtrong preſumption of champerty, 


(c] 2 Inſt. 564. 


+ Se. 21. And it is enacted by 31 Eliz. c. 5, * that tie 
& offence of champerty may be laid in any county at the plez- 
« ſure of the informer.“ | 


Vide ab. p 382. 


CY 


CHAPTER THE EIGHTY-FIFTH 
Or EMBRACERY. 


OR the better underſtanding of the nature of embracery 
I ſhall conſider, firſt, What kind of maintenance comes 
under the notion of embracery. Seconcly, What acts of thi 


r 1 A 8 — CES 


nature are altogether unjawful. "Thirdly, In what circun- 

ſtances ſome kinds of them may be lawful, Fourthly, Hos 

far this offence is reſtrained by the common law. Fit 

How far by ſtatute. | 

(a) F. N. ;. e 2. 1. As to the firſt point it ſeems clear, that (a) any i 
Co. Lit. 369. tempt whatfoever to corrupt, or influence, or inſtruct 2 jah f 
. or any way to incline them to be more favourable to the ore 0 
* | H. 6. 20. fide than to the other by money, promiſes, letters, threats, & : 
22 H. 6. 5- perſuaſions, except only by the ſtrength of the evidence © b 

Bp 6. u. the arguments of the counſel in open court, at the trial cl 

ecTant. 10, - , 

11, 13. cauſe, is a proper act of embracery, (b) whether the jurors c 

Co. Lit. 369. whom ſuch attempt is made give any verdict or not, ot whe! 
Mer. 815. the verdict given be true or falſe, R 

a | n 
(c) 13 H. 4. Sef. 2. (c) And the law fo far abhors all corruption of thi a 
16. Moore 806. kind that it prohibits every thing which has the leaſt tende > 


C. Eliz, 816. PE es? 5 . covered with 
1 to it, What ſpecious pretence ſoever it may be 1 


169. 


to a juror (a) after the verdict, without any precedent contract 


Ch. 85. Or EMBRACERY. 


1 therefore it will not ſuffer a mere ſtranger, ſo much as to 
2 a juror to appear and act according to his conſcience, 


Seck. 3. Alſo it is ſaid, that generally the giving of money 


(a) 39 AM. 19. 
B. Dec. Tan. 14. 


in relation to it, is an offence ſavouring of the nature of em- 
bracery z becauſe if ſuch practices were allowable, it would be 
eaſy to evade the law, by giving jurors ſecret intimations of 
ſuch an intended reward for their ſervice, which might be of 
as bad conſequence as the giving of money before-hand. But 
it ſeems clear, that the giving of jurors ſuch a reaſonable res 
compence, as is uſually allowed them for their expences in tra- 
velling, Ec. and which may fairly be expected by them from 
either {ide that ſhall prevail, is no way criminal, becauſe if no 
ſuch allowance were to be expected, it would be often difficult 
to prevail with perſons to ſerve on a jury at their own charge; 
and therefore by experience it hath been found neceſſary to 
permit the parties to give jurors ſome amends for their 
charges. 


Sed. 4. It hath been adjudged, that the bare (Y) giving of 
money to another to be diſtributed among jurors, is an of- 
tence of the nature of embracery, whether any of it be after- 
wards actually ſo diſtributed or not; alſo it is (e) clear, that it 
is as criminal in a juror, as in any other perſon, toendeavour to 
prevail with his companions to give a verdict for one fide by 
any practices whatſoever, except only by arguments from the 
evidence which was produced, and exhortations from the ge- 
neral obligations of conſcience to give a true verdict. And 
there can be no doubt but that all fraudulent contrivances 
whatſoever to ſecure a verdict, are high offences of this na- 
ture; as where perſons by (4) indirect means procure them- 
ſelves or others, to be ſworn on a fales in order to ſerv2 one 


ſide. 


(b) 22 Hf. 6. 5. 
28 H. 6. 7. 12. 
31 H. 6, 8, 9. 
B. Main. 6. 14. 
(c) 17 Ede 4, 5. 
18 Ed. 4: 46 
B. Main. 32, 
39» 


(d) I Saund. 
301. 


57, 5. As to the ſecond point, viz, What acts of this kind 


| (e) 13H. 4. 16, 
arg altogether unlawful. I: ſeems clear, that neither the part | 


| | y 17. 

himſelf, nor his counſel, nor attorney, nor any perſon whatſo- 2 ah 
2 gd A . q : - Abr. 116. 

ever, can juſtify any indirect practices of influencing a jury, ei- 6. 3. 

ler by giving (e) or promiſing them money, or /) me- (/) 19H. 6 

nacing them, or, (g) inſtructing them in the cauſe before- 33 Pg 

hand, Sc. (77) 2 Bulft, 25, 

Noy 102, 


Co. Lit. 352. Moor $15, 


Gf. 6. As to the third point, viz. In what circumſtances (“) Dyer 43. 
lome acts of this nature may be lawful. It ſeemeth clear, that pn . 
ny perlon who may juſtify any other act of maintenance, Moore $14. 
may lately labour a juror to (hb) appear and give a verdict ac. Noy 102. 
cording to his conſcience, but that no other perſon can juſtiſy 


Nen 3 inter- 


$59 | 


(a) Hob. 294. 


Or EMBRACERY. Bl, . 


intermeddling fo far, and that no one whatſoever can Juſtify the 
labouring a juror (a) not to appear. 


Seck. 7. As to the fourch point, viz. How far offences of 
this kind are reſtrained by the common law, there can be no 
doubt but that they ſubject the offender either to an india. 
ment or action, in the fame manner as all other kinds of un. 
lawful maintenance do by the common law. Alio it ſeemeth 
that if an act of embracery were not known before the trial of 
a cauſe, ſo that the party to whoſe prejudice it was intended 
had no opportunity to prevent the ill effects of it, by chal 
lenging the juror who was practiſed upon, it will be a good 
ground to move the court to ſet aſide the verdict, 


Sec. 8. As to the fifth point, viz. How far offences of 
this kind are reſtrained by ſtatute. It is enacted by 5 Edu. Þ 
c. 10. „chat if any juror, in aſſizes, juries or inqueſts, take 
of the one party or of the other, and be thereof duly attainted, 
that hereafter he ſhall not be put in any aſſizes. juries or in. 
«« queſts, and nevertheleſs he {hall be commanded to priſon, 1 
and further ranſomed at the king's will. And the juktices 
© before whom ſuch aikzes, juries, and inqueſts ſhall paſs, 
„ ſhall have power to enquire and determine accorcing to this 
« ſtatute,” . | 


Se. 9. And it 's farther enacted by 34 Edw. 3. c. 8. That 
& in every plea, whereof the inqueſt or aſſize doth paſs, if 
„any of the parties will ſue againſt any of the jurors, that 
« they have taken of his adverſary or of him, for to give 
e their verdict, he ſhall be heard, and ſhall have his plaint by 
e bill preſenily before the juſtices, before whom they did 
« ſwear, and that the juror be | ut to anſwei without any de- 
« lay; and if they plead to the country, the inqueſt {hall be 
„% taken maintenant. And if any man other than the party 
ce will ſue for the king againſt the juror, it ſhall be heard and 
determined as fore is ſaid. And if the juror be attainted it 
de the ſuit of other than the party, and maketh fine, the party 
«« that ſueth ſhall have half the fine; and that the parties to ce! 
« the plea, ſhall recover their damages by the aſſeſſment 0 
« the inqueſt. And that the juror ſo attainted have the priſon 
« of one year, which impriſonment the king granteth, that it 
« ſhall not be pardoned for any fine; and it the party wil | 
« ſue by writ, before other juſtices, he ſhall have the ſuit in lon 
« the form aforeſaid.“ 


Sect. 10. And it is further enacted by 38 Edw. 3. c. 1% 
« That if any jurors in aſſizes ſworn, and other inquelts 9 
be taken between the king and party, or party and paris 
do an, thing take by them or other, of the party, 2 


* 


* 


- 


— 
* 


— — — 


— 
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Ch. 85. 


| « gr defendant, to give their verdict, and thereof be attainted 
« by proceſs contained in the ſaid ſtatute of 34 Edw, 3. be 
« it at the ſuit of the parcy that will ſue for himlelf, or 1or the 
« king, or any other perſon, every of the ſaid jurors ſhall pay 
« ten times as much as he hath taken, And that he that will 
« ſue ſhall have the one halt, and the king the other half. And 
« that all che embraceors to bring or procure ſuch inqueſt in 
« the country to take gain or profit ſhall be puniſhed in the 
« {ame manner and form as the jurors. And if the juror or 
« embraceor ſo attainted, have not whereof to make gree in 
« the manner aforeſaid, be ſhall have the impriſonment of one 
« year: and the intent of the king, of great men, and of the 
« commons is, that no juſtice nor other miniſter ſhall enquire 
« of office, upon any of the points of this article, but only at 
« the ſuit of the party, or of other, as as afore is ſaid,” See 
alſo the 32 Hen. 8. c. 9. ſec 3. 6. 


$24. 11. In the conſtruction of theſe ſtatutes the follow- 
ing points have been holden : Firſt, That all actions of decies 
tantum being founded on an offence ſuppoſed to have been 
committed in ſome former action appearing upon record, it 
will be a good plea in bar, either that there is no (a) ſuch re- 
cord at all, or that there is not any ſuch () record by which 
it may appear that the juror was ſworn, and that it is a good 
(c) exception in abatement of the writ, that there is a variance 
in the firſt record from that in the declaration in the preſent 
action ; yet it is ſaid, that it is not neceſſary to (d) ſhew the 
whole record in certain, but only ſo much of it as conveys 
the plaintiff to his action. 


Se, 12. Secondly, That it is not (e) ſufficient to ſhew 
that the defendants took money in order to embrace a jury, 


2g ſhewing alſo that they actually diſpoſed of it accord- 
ingly, 


% 


$2. 13. Thirdly, that the (/) plaintiff muſt ſhew in 
certain how much was received, or otherwiſe the court will 
not know for what ſum to give judgment, 


Se. 14, F ourthly, That the giving of money to a juror 
(z) after the verdict is not within the ſtatute, unleſs there were 
ome precedent contract relating to it. 


Sf. 15. F iſthly, That it is not () material whether the 


ee Save any verdict or not, or if they did give one, whe- 
luer it were true or falſe, 


9 Nu 4 See. 


581 


Infra 554 


(a) 5 Ed. 4. 3. 
B. Dec. Tant. 2. 
11. 

(5) 37 H. 6. 31. 
B. Dec. Tant 13. 
(c) 9 H. 6. Is 
B. Dec Tant. 1. 


(4) 34 H. 6. 4. 


(Ff) Pl. Com, 
85. 


— 


(g 39 Aff. 19. 
B. Dec. Tant 14. 


(b) 21H: 6.31, 
37 H. 6, 31. 
B. Dec. Tant 10. 
13 F. N. B. 171. 
Co. Lit. 36 . 
Dyer 93 : 


552 

40 Ed. Jo J» ; 
36 H. 6. 28. 

B. Dec Tant. 3, 4 
F. N. B. 17¹ 


Finch 255. 
21 H. 6. 20. 


(a) B Dec Tant 1 
18 Savil. 42. 


639 41 2. 3. 15. 
44 E. 3. 36. 
B. Dec Tant. 5,7. 


43 E. 3. 16. 
E. Dec Tant. 9, 


19. 


(4) 41 Ed. 3,9 
B. Des Tavt. 4. 
I R. Abr. 579. 


30. 
B. Dec Tant. 7. 


le) 44 E. 3. 12. 
47 E. 3, 4. 
B. Dec. 6, 8. 
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8:7. 16. Sixthly, That all the jurors and embraceors ma; 
be joined in one action, notwithſtanding they ſeveral] yi 
ceived different ſums, becauſe all was received in order x * 
the ſame verdict, which could not but be the entire act of 1 
the jurors. But it ſeems, that each defendant ought to ay 
ſeverally, that he did not take money in the 7: a th 
plaintiff hath declared. 2 8 


Seng. 17. Seventhly, That the (a) defendants ought pot to 
plead generally not guilty, but that they ought ſpecially to de. 
ny the taking of the money, &c. | 


delt. 18. Eighthly, That the plaintiff ſhall be paid the 
moiety of the money due to him on a judgment in decics fan- 
tum before the king, becauſe the king's moiety is not due 28 a 
debt but as a fine; and wherever the king is intitled to a fine 


from the ſuit of a ſubject, the plaintiff ſhall firſt be ſatisfied, 


$29.19. Ninthly, That the huſband (c) alone may bring a 
decies tantum, for an embracery in a former action brought by 
him and his wife, becauſe by a decies tantum money, only is to 
be recovered wherein the wife can claim no ſhare. 


$22. 20. Tenthly, That he who buys land to maintain 2 
ſuit at a lower price than it is known to be worth, is as much 
within the ſtatute, for ſo much as the (d) land is worth more 
than he gave, as if he had received it in money, 


Sed. 21. Eleventhly, That this being a popular action 
may be barred by the (e) king's releaſe, being made before any 
action brought, but that it cannot be barred by the releaſe cf 
the party grieved ; and from the ſame ground alſo it follow, 


that the party grieved needs not in ſuch action declare of ary 


damages done to him by the embracery ; but if he do, it!“ 
ſaid that he (/) ought to Jay them ſeverally againſt each deſend- 
ant, or elſe that his writ ſhall abate, unleſs he will releaſe 
them: bu perhaps there may be good reaſon to queſtion this 
opinion, for why may not the damages be as well recovercc, :3 
the action jointly laid againſt all the defendants. 


ect. 22. T welfthly, That no (g) proceſs of outlawry lies 
in this action, but only a capias or diſtreſs infinite, upon 3 
nil returned, and that ſuch diſtreſs ought to be of the lands 
which the defendants had at the time of the writ of decies fin- 


tum purchaſed, and not of thoſe which they had at the time of 


0b) 47 E. 3. 4. 


and peihaps it may be overfavourable to carry it ſo far in fe- 


the inqueſt; and that no capras () into a foreign county hes 
againſt the jurors, becauſe it ſhall be preſumed that they 1 
in the county wherein they were returned on the qui); 1 
clearly this :caſon can no way be extended to the embraceors - 


lation 


WW "> — ed & Ma... * Ld 


Ch. 86. Or THE OFFENCE or BUYING, &c. 


lation to the jurors, eſpecially ſince the diſtreſs infinite can 
only affect the lands which they had at the time of the decies 


\ tantum, before which they may poſſibly have fold thoſe which 


they had at the return of the venire; and why ſhould not che 
ſheriff's preſent return that the defendants have nothing in 
the county, over-balance the preſumption chiefly grounded on 
the former return, with which the preſent is not inconſiſtent, 
being made at a ſubſequent time, 


CHAPTER THE EIGHT Y-SIETH. 


Or Tus OFFENCE or BUYING or SELLING A 
PRETENDED TITLE. | 


OR the better underſtanding the offence of buying or 
ſelling a pretended title, I ſhall conſider: how it is 
reſtrained by common law. And, how by ſtatute, 


Geld. I. As to the firſt point. It ſeemeth to be a high offence 
at common law, to buy, or ſell, any doubtful title to lands 
known to be diſputed, to the intent that the buyer may carry 


on the ſuit, which the ſeller doth not think it worth his while 


to do, and on that conſideration ſells bis pretenſions at an un- 
der-rate, And it ſeemeth not to be material whether the title 
ſo ſold be a good or bad one, or whether the ſeller were in 
poſſeſſion or not, unleſs his poſſeſſion were lawful and uncon- 
teſted. For all practices of this kind are by all means to be 
ciſcountenanced, as manifeſtly tending to oppreſlion, by giv- 
ing opportunities to great men to purchaſe the diſputed titles 


of others, to the great grievance of the adverſe parties, who 


may often be unable or diſcouraged to defend their titles againſt 
luch powerful perſons, which perhaps they might ſafely 
enough maintain againſt their proper adverſary, 


G7, 2. As to the ſecond point, viz. How far offences of 
this kind are reſtrained by ſtatute, It is recited by 1 Rich. 2. 
c. 9. “ That many perſons having true title to lands, and 
allo in perſonal actions were wrongfully delayed of their 
rights and actions, by means that the defendants did com- 
monly make gifts and feoffments of their lands in debate, 
and of their goods, to lords, and other great men, againſt 
whom the ſaid purſuants for menace that was made to them, 


any perſons often times uſed to diſſeiſe others, and anon 
after 


neither could nor durſt make their purſuits: and alſo that 


353 


Vide 6 E. 4+ 
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Moore 751. 
Hobart 115. 
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88. 


cc 


B. Feoffments 


de torres, 1, 19. 


Co. Lit. 369. 


Li, Raym. 537. 
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after ſuch diſſeiſin to make divers feoffments, ſometimes to 
lords and other great men to have maintenance, and ſome- 
times to perſons unknown, to the intent to delay the (aid 
diſſeiſees, Sc. And it is thereupon enacted, „chat from 
*© thenceforih no gift, or feoffment, of lands, tenements, or 
goods, be made, by ſuch fraud or maintenance; and that if 
c any be in ſuch wiſe made, they ſhall be holden for none 
and of no value; and that the ſaid diſſeiſees ſhall from 
e thenceforth have their recovery againſt the firſt diſſeiſor, 2 
well of the lands and tenements, as of their double dama. 
„ ges, without having regard to ſuch alienations, ſo that the 
«© difleiftees commence their ſuits within the year next after 
« the diſſeiſin done.“ | | 
$22. 3. In the conſtruction of the ſtatute it hath been 
holden : that feoffments of this kind are only void in reſpe& of 
the diſſeiſees, but that they are effectual between the feoffor 
and feoſtee, Ofc. | 


+ And it is enacted by ſtat. 13. Ed. 1. c. 49. © that no 
6 perton of the king's houſe ſhall buy any title whilſt the thing 
is in diſpute; on pain of both the buyer and ſeller being pu- 
e niſhed at the king's pleaſure.” . 


Sect. 4. And it is further enacted by 32 H. 8. c. 
& perſon or perſons whatſoever ſhall bargain, buy, or ſell, or 
by any ways or ineans, obtain, get, or have any pretended 
rights or titles, or take, promiſe, grant, or covenant to have 
& any right or title, of any perſon or perſons, in, or to any na- 
nors, lands, tenements, or hereditaments, but if ſuch perſon 
or perſons, which ſhall ſo bargain, ſell, give, grant, covenant 
or promiſe the ſame, their anceſtors, or they by whom he 
or they claim the ſame, have been in poſſeſſion of the ſame, 
or of the reverſion or remainder thereof, or taken the rents 
or profits thereof, by the ſpace of one whole year next before 
the ſaid bargain, covenant, grant, or promiſe made; upon 
pain that he that ſhall make any ſuch bargain, ſale, promiſe, 
covenant, or grant, to forfeit the whole value of the lands, 


&« tenements or hereditaments ſo bargained, ſold, promiſed, 


covenanted, or granted, contrary to the form of this att, 
And the buyer or taker thereof, knowing the ſame, to for- 
„ feit alto the value of the ſaid lands, tenements, or heredit3- 
ments ſo by him bought, or taken as is aboveſaid. The 
« one half of the ſaid forfeitures to be to the king, and tt 
« other half to the party that will ſue for the ſame in any of the 
«-king's courts of record, by action of debt, bill, plaint, ot 
« intormation. In which action, bill, plaint, or information, 
« no elloin, protection, wager of law, nor injunction ſha 
« be allowed.“ | __ 


9. © that no 
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$24. 5. But it is provided by the ſaid ſtatute, “ that it ſhall 
« be lawful to any perſon, being in lawful poſſeſſion, by tak- 
« ing of the yearly farm, rents, or profits, of, or for any 
« manors, lands, tenements, or hereditaments, to buy, ob- 
« tain, get, or have by any reaſonable way or means, the pre- 
« tenſed tight or title of any other perſon or perſons, hereafter 
to be made to, of, or in ſuch manors, lands, tenements, 
« gr hereditaments, whereof he or they ſhall ſo be in lawful 
« polleflion, any thing in the {aid act contained to the contrary 
« notwithſtanding.” : 


$9. 6, And it is farther provided, © that the ſaid ſtatute 


« ſhall not extend to charge any perſon with any of the above- 


« mentioned penalties, except ſuch perſon be ſued for the 
« offence within one year,” 


In the conſtruction of this ſtatute the following opinions 
have been holden : | 


$2, 7. I. That it is not material whether any ſuit be de- 
pending concerning the lands contracted for, or not, whereas 
the tatutes ſet forth in the precedent chapters extended only to 
contracts concerning lands which were actually in ſuit, 


$-2, 8. II. That in an aQion on this ſtatute, the plaintiff 
needs not recite it, becauſe the judges are bound ex officio to 
take notice of it, being of a public nature; but that if he do 
recite it, he muſt, at his peril, take care to recite it certainly, 
becauſe it is the ground of his action; and the court will not 
ad him by intending that there is another ſtatute to maintain 


his action, different from that whereon he himſelf hath found- 
ed it, 


Set, 9. III. That in ſuch an action againſt the buyer of 
a pretended title, it ought expreſsly to appear, that the defend- 
ant did know that the ſeller had not been in poſſeſſion the year 
before; and vice verſa, that in ſuch an action by the buyer the 
contrary ought, to appear, for otherwiſe it may be intended, 


that he was particeps criminis, and therefore ought not to have 
any ſhare of the penalty. 


Ae 10. IV. That it is not ſufficient to ſhew, that the 
clicr had not been in poſſeſſion, c. a year before, without 


exprelsly averring that he had a pretended right or title, be- 
cauſe that is the point of the action. 


Dig 11. V. That is not (a) ſufficient to ſet forth the va- 
22 of the land at the time of the conveyance executed, with- 


_; iewing the value at the time of the bargain, becauſe the 
viIeture is governed by the latter. 
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Se. 12. VI. That a contract for (a) cuſtomary Tight: 
a copyhold eſtate, or for a leaſe for (Y) years, is as _ 
within the ſtatute as a contract for the fee ſimple ; for th 
words of the ſtatute are, ary right or title, and ſuch contrags 
are as much within the miſchief intended to be redreſſed by 
the Ratute as any others can be: but it is (c) ſaid, that a le 
for years made with an intent to try the title in ejectment, i; 
not within the meaning of the ſtatute, becauſe it is in a kal d 
courſe of law, unleſs it be made to a powerful man to [way 
the cauſe. | 


See?. 13. VII. That in an action for the making ſuch a le: 
for years, is it not neceſſary preciſely to ſet forth the com. 
mencement and end of it, becauſe the plaintiff is ſuppoſed to 
be a ſtranger to it. 


Sell. 14. VIII. That a leaſe for years by one out of pol. 
ſeſſion being made off the land, is as much within the ſatu 
as if it had been made upon the land, though it be wholly yd 
in law; for it is a leaſe in reputation, and taken for ſuch amonz 
the vulgar, and tends as much to diſquiet the poſleſſion as if it 
had been effectual m law. 


Se, 15. IX. That no conveyance made by one, vio 
hath the unconteſted poſſeſſion, and undiſputed abſolute pro- 
priety of lands, is any way within the meaning of the flatut, 
becauſe it no way favours of maintenance, and can de preju- 
dicial to no one; from whence it follows, that a diſſeiſor ob- 
taining the releaſe of the diſſeiſee, or a mortgagor redeemin; 
his land, are in no danger of the ſtatute in reſpect of any cur- 
tract by them made, concerning ſuch land after ſuch releaſe a 
redemption, 


Se. 16. X. That one who gains the poſſeſſion of lands 
by virtue of a judgment at law in affirmance of an ancient 
title, cannot come within the meaning of this ſtatute in rele 
of any leaſe made of ſuch lands; for it can never be imagined 
that it was the intent of the ſtatute to oblige: all perſons io 
ſhould recover their lands, to occupy them themſelves, which 
would be generally inconvenient, and often wholly mpraſt- 
cable; and therefote it muſt be admitted from the neceflity c 
the caſe, that ſuch perſons may lawfully leaſe their lands 100 
houſes to proper tenants, to be manured and occupied for tt 


_ uſual rents: But if it ſhall appear, that the title to ſuch land 


is {till conteſted notwithſtanding ſuch recovery, and that lv 
leaſe was in truth deſigned for the maintenance of the title, 
can ſee no reaſon why it ſhould not be as much within the fit 
tute as any caſe whattvever., However there ſeems to be * 
doubt, but that if a diſſeiſee enter upon a diſſeiſor, being y 
r oſle ſon of the land under a pretended title, and imme 
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ſell it to a ſtranger, be is as much within the ſtatute as if he 
dad been out of poſſeſſion at the time of ſuch ſale ; for not- 
withſtanding his entry was lawful, and he had both the abſo- 
lute property and poſſeſſion of the land, yet inaſmuch as the 
Jiſſeiſor claims a title to it, which is yet in diſpute, ſuch a 
fale by the diſſeiſee ſeems within the intent of the ſtatute, 
which meant abſolutely to reftrain all perſons from transfer- 
ring theit diſputed titles to any ſtranger whatſoever, But it is 
{aid, that ſach a ſale by a father to his ſon and heir apparent, is 
excepted out of the general purview of the ſtatute, by com- 
mon reaſon, which by the ties of nature as well as of intereſt, 
obliges ſuch a ſon to maintain his father ; yet it hath been 
holden that ſuch a ſale to a brother of the half blood is within 
the ſtatute. 


Sed. 17. XI. It is ſaid that the abovementioned proviſo, that 
« one, who is in lawful poſſeſſion by taking the yearly rents or 
« profits of lands, &c. may lawfully buy the pretended right 
« of any other perſon by reaſonable means,“ is no more than 
the law would have implied, if it had not been expreſſed ; for 
ſuch a contract cannot poſſibly be to the wrong of any one, 
and tends rather to quiet ſuits than to promote them. And 
from the like reaſon alſo it is ſaid, that a diſſeiſor may lawfully 
get the releaſe of the diſſeiſee, though his poſſeſſion was un- 
lawful ; and it ſeems clear, that ſuch a releaſe cannot come 
within the meaning of the ſtatute, if the diſſeiſee had the true 
right, and no other had any pretence of title to the land; 
for in ſuch caſe it is clear, that the end of the releaſe is not 
for maintenance, but for the ſettlement of all diſputes: But 
if ſuch a diſſeiſee had had but a conteſted title, and ſuch re- 
leale were intended only to enable the diſſeiſor to defend him- 
(elf with the dubious title of his difſeiſee, ſurely it cannot but 
be as much within the meaning of the ſtatute, as any con- 


1 Leon. 166, 
167. But Co. 


Lit. 369. ſeemg 
contrary. 


Savil 955 96. 
1 Leon. 167. 
Modern 656. 


1 Leon. 16% 
Savil 94, 96. 
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veyance to one wholly out of poſleſſion. However it ſeems 


clear, that thoſe inſtances in the ſaid proviſo, by which it is 
ſh:wn how it ſhall appear, that the perſons who are permitted 
to contract for pretended titles are in poſſeſſion, as by the re- 
ceiving of rent, Sc. are only put for examples, and that 
thoſe, who are any way whatſoever lawfully ſeiſed in poſleſſion, 
reverſion, or remainder, are within the benefit of the proviſo; 
but it ſeems clear, that they can only juſtify the taking ſuch a 
conveyance as will ſtrengthen the eſtate whereof they are 
ſeiſed, and that they cannot take a covenant from a ſtranger 
to convey the land to them, when he ſhall have recovered it 
vi 2 pretended right, becauſe ſuch a covenant ſeems clearly 


to favour as much of maintenance, as if they had been ſtran- 
g*75to the land. 


t Sed. 


Co. Lit. 359. b. 


35 


Vide 2 Hawk. 
Page 382. 


In the caſes of 
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Or SEDUCING ARTIFICERS. BE 
+ $8. 18. And it is enacted, by the 31 Eliz. c. 5 4 


That the offence of buying titles may be laid in any coun. 
ty, at the pleaſure of the informer,” 


* 
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CHAPTER THE EIGHTY-SEVENTEH 


Or SEDUCING ARTIFICERS 


T is enacted by 5 Geo. 1. c. 27. © that whoſoever ſhall con- 
< tract with, entice, endeavour to perſuade or ſolicit any 


manufacturer or artificer of, or in wool, iron, ſteel, braſs, 
or any other metal ; clock-maker, watch maker, or any 


other artificer or manufacturer of Great Britain, to go ou 


< of this kingdom into any foreign country, out of the king's 


dominions, on conviction by indictment or information at 
Weſtminſter, or at the aſſizes, or at the quarter ſeſſions, 
ſhall be fined not exceeding 100 J. and ſuffer three months 
impriſonment ; and whoever ſhall offend a ſecond time (hall 
be fined at the diſcretion of the court, impriſoned twelve 
months, and in both cafes be confined until the fine be 


. paid. Provided the proſecution be within twelve months.“ 
+ $2.2. And it is further enacted © that if any of his ma- 
jeſty's ſubjects within this kingdom, being ſuch artificer or 
manufacturer as aforeſaid, ſhall go into any country out 6 
the king's dominions, there to uſe or exerciſe, or to each 
any of the ſaid trades, or manufaQtures to foreigners, ot 
who ſhall be ſo abroad, uſing or exerciſing the ſaid traces 
or manufaCtures beforementioned, and ſhall not return into 
and continue in this realm, within ſix months next, after 
warning ſhall be given to him by the ambaſlador, envoy, 
reſident, miniſter, or conſul of the crown of Great Þri:ain 
in the country in which ſuch artificer ſhall be, or by 2") 
perſon authoriſed by any of them, or by a ſecretary of ſtate, 

„he ſhall be incapable of taking any legacy deviſed to hm, 

6% or of being executor or adminiſtrator ;z or of taking any 

ce lands, tenements, or heredit-ments, by deſcent, devile, © 

« purchaſe; and alſo forfeit all his eſtate real and perſonal 0 

&« his majeſty's uſe; be deemed an alien, and out of the king 

« protection.“ 5 


Secrf. 3. It is alſo enacted “ that upon complaint on 02th 


a. 2 5 2vouring 
to any juſtice of the peace, that any perſon is ende Ay 
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to ſeduce any ſach artificer, or manufacturer as aforeſaid. 
Or that ſuch artificer or manufacturer hath contracted, pro- 
« miſed, or. is preparing to go abroad as aforeſaid, he may 
« ſend his warrant to bring the offender complained of before . 
« him or ſome other juſtice of the ſame county, and if it ſhall 
« zpzear by the oath of one witneſs, or by confeſſion that 
« (ych perſon is guilty of any of the offences aforeſaid, the 
« juſtice may bind him over with ſureties to appear at the 
« next aſſizes, or quarter ſeſſion, and in caſe he ſhall refuſe 
« to give ſuch ſecurity, he ſhall be committed to the county 
« g20] until delivered by due courſe of law. And if con- 
« yicted upon any indictment, of any ſuch promiſe, contract or 
« preparation to go abroad as aforeſaid ; he ſhall give ſatis- 
factory ſecurity not to go abroad, and be impriſoned until 
« the ſame is given.“ | 


+ $2. 4. To render the intent of the above recited ſtatute By Afton ]. 
more effectual. It is enacted by 23 Geo. 2. c. 13. * that who- 1 
« ever ſhall contract with, entice, perſuade, or endeavour to ,& is pt Boon 
« perſuade, ſolicit, or ſeduce any manufacturer, workman, or ry and no %%, 
« zrtificer of, or in wool, mohair, cotton, or ſilk, or of, or in ee Bar 
„any manufactures made up of theſe materials, or any row 2026. 

« of the ſaid materials mixed one with another, or of, or in 
* iron, ſteel, braſs, or any other metal, or any clock-maker, 
« waich-maker, or any other manufacturer, workman, or 
« artificer, of or in any other of the manufactures of Great 
« Britain or Ireland into any foreign country not within the 
« dominions of or belonging to the crown of Great Britain, 
* on conviction or info1ma.ion at Weſtminſter, or by indict- 
* ment at the aſſizes for the county, if in England, or the 
* court of juſticiary, or any circuit court in Scoiland, or by 
* indictment or information in the king's bench in Ireland, 
© ſhall forfeit for every ar ificer 500 J. ſuffer impriſonment in 
* the county gaol for 12 calendar months, and until the for- 
* feirure thall be paid. And on a ſecond or ſubſequent con- 
* viction for the like offence, the offender ſhall forfeit one 
* thouſand pounds, and be confined for two years as aforeſaid, 
* proſecution to be within twelve calendar months,” 


Sed. 5. In the caſe of Rex v. Cater, who was convicted 4 Burrow 2046. 
won thcle ſtatutes of ſeducing a coach ſpring maker, Lord nd the cates 
Maufeld ſaid that this latter act ſeemed to be a repeal of the e 

| former act; for it was made to ſupply its deficiencies, | 


. Lech. 6. And it is enacted by 22 Geo. 3. c. 60. © that 

„ Aboexer ſhall contract with, entice, perſuade, or endea- 

our to ſeduce or encourage any artificer, or workman, 
8 concerned or employed, or who ſhall have worked at, or 

cen employed in printing callicoes, cottons, muſlins, or 

a « linens 


ON 


(1) N. B. For employing artificers in certain branches of manufacture, for the regulation of the 
Wages ; and for the puniſhments of their diſobedience, Vide 4 Burn's Juſtice, 124 to 177, 


. * ment in the place where the ſame ſhall be acted, repretn 


* 
5 * 


OF SEDUCING ARTIFICERS, Br. 


„ linens of any fort, or in making or preparing any blocks 
& plates, engines, tools, or utenſils for ſuch manufactory, u 
« go out of Great Britain to any parts beyond the ſeas, and 
c ſhzll be convicted thereof upon indictment or information 
ein the court of king's bench at Weſtminſter, or by indig. 
« ment at the aſſizes, court of juſticiary, or circuit court in 
« Scotland, as the caſe may be; thall for every artificer, forſei 
« 5ool. and ſuffer impriſonment in the common gaol for 12 
« calendar months, and until ſuch forfeiture be paid. Ang 
<« incaſe of a ſubſequent offence of ihe ſame kind, every per. 
« ſon ſo offending again, ſhall, upon the like conviction, for. 
t feit 1000 J. and be confined two years as aforeſaid, half 
« to the king, and half to the informer. But the profe. 
4 cution muſt be in 12 months afier the offence commited,” 


+ Se. 7. And it is further enacted, by 25 Geo. 3. c. 67, 
6 That whoever fhall contract with, entice, perſuade, or en- 
„ deavour to ſeduce or encourage any artificer or workman 
« concerned or employed, or who ſhall have worked at ot 
& been employed in the iron or ſteel manufacturers in this 
«© kingdom, or in making or preparing any tools or utenſils for 
* ſuch manufactory, to go out of Great Biitain to any pars 
e beyond the ſeas (except to Ireland) and ſhall be convicted 
by indictment or information in King's Bench or by indid. 
ment at the aſſizes, gaol delivery, or quarter ſeſſions for the 
c county or place wherein ſuch offence ſhall be committed, or 
<« the offender ſhall live or reſide, or by indictment in thecou 
« of juſticiary, c. in Scotland, as the caſe may be, ſhall ſ 
c every artificer forfeit and be puniſhed in the manner laſt be 
cc fore directed; proſecutions to be within 12 months,” (1) 


APPENDIX THE SEVENTEENTY 
CHAPTER THE EIGH TY-EIGHTHE. 


Or ACTING PLAYS wir nor LICENCE. 


TT is enacted by 10 Geo. 2. c. 28. That every peri 

« who ſhall for hire, gain, or reward, act, repreſent 6 
“e perform, or cauſe to be aQed, repreſented or perform 
« any interlude, tragedy, comedy, opera, play, farce, © 
„other entertainment of the ſtage, or any part ot 5 
< therein, in caſe Tuch perſon ſhall not have any legal ſerie 


af as EE & a & & as. 


as wa nm — 1 0 ine — CY * 


. 


0. 8. Or ACTING PLAYS, Ke. 3661 


10 ed or performed without letters patent or licence from the 
« chamberlain ſhall be deemed a rogue and vagabond, and 
« ſuffer accordingly, unleſs, having or not having a legal 
« ſettlement, he ſhall for every ſuch offence forfeit fifty 
« pounds,” = 


+ $2. 2. And it is further enacted, * That no perſon A copy of all 
71 - dramas to be 
« ſhall for hire, gain or reward, act, perform, repreſent, or Mm che 4 
« cauſe to be ated, performed or repreſented any entertain chamberlain. 4 
« ment of the ſtage, or any new act, ſcene, or other part ad- | 
« ded to any old interlude or other entertainment of the 
« ſtaye, or any new prologue or epilogue unleſs a true copy ; 
« thereof be ſent to the Lord Chamberlain, fourteen days, at 
& eaſt, before the acting, repreſenting or performing there- 
« of, together with an account of the play-houſe or other 
« place where the ſame ſhall be, and the time when the ſame 
« is intended to be firſt acted ; ſigned by the manager, or one 
« of the managers of ſuch play-houſe or company of actors 
® therein, on pain of fifty pounds.“ 


+ 5:2. z. And it is further enacted, That the Lord The a%ing of 
„Chamberlain ſhall in his diſcretion, prohibit the acting, ara may 
% performing, or repreſenting any interlude, tragedy, come. P09" 

* dy, opera, play, farce, or other entertainment of the 
* ſtage, or any act, ſcene or part thereof or any prologue, or 
* epilogue ; and every perſon offending againſt ſuch prohibi- 
* tion or againſt the proviſion of the foregoing ſection, ſhall 


* forfeit 50/. and the manager's licence, if one was granted, 
* ſhall alſo be null and void.“ 


+ $2.4. And it is alſo enacted, © That if any enter- No plays to be 
* tainment of the ſtage as above deſcribed ſhall be acted, re- acted n public 
* preſented or performed in any houſe or place where wine, boules. 
ale, beer or other liquors ſhall be ſold or retailed, the ſame ES, 
* {hall be deemed to be acted for gain, hire, and reward.“ 


d. 5. And it is further enacted, That all pecunia 1. 
" fenalties ſhall be recovered in a ſummary way before — — 3 = 
1 juſtices for the county or place where any ſuch offence ſhall covered. 
de committed, by confeſſion, or on the oath of one witneſs 
en any of the courts of record at Weſtminſter by action, 
1 Ic. Or before the court of ſeſſion in Scotland, according 
* the locality of the offence, to be levied by diſtreſs and 
* le, for the equal benefit of the informer, and the poor, 
and for want of diſtreſs the offender ſhall be committed to 
% houſe of correction for the county or place, not ex- 
erding fix months. But an appeal may be made to ihe 
quarter ſeſſions, whoſe order ſhall be concluſive. Pro- 
on to be within fix months, and the ſpecial matter 
"x4 © given in evidence on the genetal iſſue.“ 


u. . - 8% .. | arm_ 
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ner they ſhall © middle, or any other ſtores wich the broad arrow, by ſtamp, 


ving them in goods or ſtores marked as aforefaid, ſhall be found, (a) not 


APPENDIX Tus EIGHTEEN TH. 
CHAPTER THE EIGHTY-NINTy, 
Or EMBEZZLING NAVAL STORES. 


HE evidence, upon proſecutions for ſtealing and em- 

| bezzting the king's ſtores, ſeldom amounting to more 

than that “ ſuch goods are marked with the king's mark, 

and found in the cuſtody and poſſeſſion of the perſon ac. 

cuſed. And this want of direct proof, that the offender 

ror che offence actually carried away the goods, tending to encourage this 
of embezzling evil practice, it is enacted by g and 10 Will. 3. c. 41. f. 1, 
1 46 That it ſhall not be lawful to or for any perſon ot perſons 
p- 75. « whatſoever, other than perſons authoriſed by contracting 
« with his majeſty's principal officers or commiſſionets of the 

& navy, ordnance, or victualling office for his majeſty's uſe, 

« to make any ſtores of war, or naval ſtores whatſoever, with 

the marks uſually uſed to, and marked upon his majeſty's 

de ſaid warlike and naval or ordnance ſtores ; that is to (ay, 

&« any cordage of three inches ana upwards, wrought with a 

« white thread laid the contrary way, or any ſmall cordage, 

c to wit, from three inches downwards with a twine in lieu 

« of a white thread, laid the contrary way as aforeſaid, or any 

In what man- „ canvaſs wrought or unwrough*, with a blue ſtreak in the 


be marked. « brand, or otherwiſe ; upon pain of forfeiting ſuch good, 
& and the ſum of 2001. together with colts of ſuit ; one moi- 
«6 ety to the king, the other moiety to the informer, to be re- 
« covered in any of his majeſty's courts of record at Well 
* miner.” n | | 


+ Seat. 2. And it is farther enacted par, 2. 6 That ſuchper- 
Penalty for has « fon or perſons in whole cuſtody, poſſeſſion, or keeping, ſuch 


cultudy. ce being employed as aforeſaid; and ſuch perſon or perions 

« who ſhall conceal ſuch goods or ſtores marked as aforeſcid, 

« being indicted and convicted of ſuch concealment, or dt 

| % having ſuch goods found in his cuſtody, poſſeſſion, or keep- 

(a) The ge © ing, hall forfeit ſuch goods, and 2001, with the coſts of the 

- muſt be found 4 protecution, to be equalty divided between the king and the 

= Pur er « jnformer, and alfo ſuffer imptifonment until payment there- 

he p: Sx ; : 5 
fur it in er « of, unleſs ſuch perſon ſhall, upon his trial, produce a cert! 

being ider my 4 cate under the hand of three or more of his majeſty's priv- 

eee ce cipal officers or commilioners of the navy, 9 
Walch conſti- k yictuallers, expretiing the numbers, quantities, or hy! 

tanathe of e of fuch goods as he or the ſhall then be indicted for, and the 

Ne. 7 , 4x N ; — . , . 1 

4 "MG 1195 „ occation and reaſon of ſuch goods coming o his * 
| % her hands or polleſſion. And by par, 4. the © 

| „ mifhoucrs 


e 89. Or EMBEZZLING NAVAL 8TorRts, 353 


« miſfioners, upon ſelling any ſuch ſtores, are empowered to Votes under 
« grant ſuch certificates, expreſſing the quantities of ſuch 9 
« ftores, and the time when and where they were bought of "en ee. 
« the ſaid commiſſioners, within 39 days after their ſale and may graut. 

« delivery. And the faid purchaſer may alſo grant certificates 

« 9 the perſons to whom they may fel the faid ſtores,” 


+ Ser. 3. And it is further enacted by 1 Geo. 1. ſ. 2. c. 38; Counterfeiting 

{ G. That if any perſon ſhall counterfeit the hand of certificates, 

« any officers of the navy to any pazer whereby his majeſty's 

« treaſure may be diſpoſed of, or ſhall knowingly produce 

« the ſame, he Thall ve bound over by the ſaid officers and 

« commiſſioners, or any of them, until he find ſurety to ap- 

« pear at the next aſſizes, or quarter ſeſſions, to be there pro- 

e ceeded againſt according to law.“ 


+ Sec 4. And itis farther en- cted par. 5. „ That if ang be 1, kes 
ſued for diſcovering or ſeiſing ſuch ſtores, the general iſſue tions may be 
« may be pleaded, and the ſpecial matter given in evidence. defended, 

« And in caſe upon the trial of ſuch iſſue, the defendants ſhall 

« prove: the goods were marked as aforeſaid, and the plaintiff 

% ſhall not prove he was employed as aforeſaid; and had ſuch 

certificate as aforeſaid, and did ſhew the {ame to the de- 

« fendant before ſuit brought, the defendant ſhall be acquitted 

& and receive treble coſts, unleſs the defendant, upon the 

te ſight of ſuch certificate did not deliver back all ſuch goods 

* and ſtores ſo ſeized in as good plioht and condition as they 

ere at the time of ſuch certificacc ſhewn.” 


+ Se, 5. And it is farther enacted by g Geo. 1. c. 8. ſ. 3. 
« 1 hat if any perſon or perſons ſhall be lawfully convicted of ng N 
* having in his, her, or their cuſtody, any timber, thick gutt aud la k. 
% tuft, or plank marked with the broud arrow; dr concealing 
* any timber, thick ſtu or plank ſo marked, he ſhall ſuffer 


as an offender againſt gand 10 Will. 3. c. 41, above recited,” 


deck. ö. But it is provided by par. 4, © That any judge be- judges thay wi 
* fore whom any offender ſhall be convicted of any trimes nn 
« defore recited, enacted of mentiohed in this act, may miti- 
* gate the penalty for the ſame,” | 


t Sed. ). And it is further enacted par. 3. * That if any How diſputes 
* Ciſpute ariſe between the perſons upon whoſe informations reſpecting the " 
© or oaths any offender againſt this act, or the 9 and 10 Will, 3 ” 
„ e. 41. ſhall be proſecuted and convicted, touching any 

* right or title to any of the forteitures or penalties before- 

mentioned, or any part thereof, the judge or juſtice eon- 

* Victing ſhall examine and ſetile the ſame,” 1 


t Seck. 8. And it is farther enacted by 19 Geo. 2. c. 40. 


10. „ That any judge at the allizes, our juſtices vt the peace, tbe offitnce athep 


564 


12) For the 
form uf the in- 
dictment. Vide 
Crown Cir, 


Cromp. 358, 


Commiſſioners, 
&c. may act as 
magiſtrates. 


4 Modern 145. 
2 Keb, 403, 
Cro. Car. 316. 
Hobart 184. 
Styles 223. 

2 Roll. 576. 


dé forty ſhillinzs for every month; one moiety to the 


<6 majeſty, to be apprehended, committed and proſecuted fat 


or EXERCISING a TRADE, wrrwour tk, ; 


at the general quarter ſeſſions, may hear, try, and determine 
„by indictment (a) or otherwiſe, all or any the crimes or . 
c fences mentioned in the ſaid recited act of 9 and 10 Will, 
„3. c. 41. andg Geo. 1. c. 8. And that the ſaid juſtices of 
„ aſſize or quarter ſeſſions may impoſe any fine, not exceed. 
ing 2001. on ſuch offender, one moiety to the king, and 
« the other moiety to the informer ; and may mitigate the 
& ſaid penalty and forfeitures, inflicted by the ſaid recited ads, 
&« or either of them, and commit the offender to the comms 
& gao] till paid. Or in lieu thereof may puniſh ſuch offender 
& co:poraily, by cauſing him tobe publickly whipped, and com- 
* mitted to ſome houſe of correction to hard labour for three 
„ months, or for leſs time as to ſuch judge of aſſize, or quy- 
ce ter ſeſſion ſhall ſeem meet.“ 


+ Set. . And it is further enacted by g Geo. 3. e. 30.1. 
«© That the treaſurer, comptroller, ſurveyor, clerk of the ad, 
« of any comm iſſioner of the navy for the time being, may 
act as juſtices of the peace, to all intents and purpoſes in 
« cauſing any perſon or perſons who ſhall be charged with 
6. ſtealing or embezzling any naval ſtores, the property of his 


« the ſame,” 


APPENDIX THE NINETEENTH, 


CHAPTER THE NINETIE TI. 


Or EXERCISING a TRADE wrrnour SERVING 5 
APPRENTICESHIP. 


T is enacted by 5 Fliz. c. 4. ſ. 31. © That it fhall not 

« be lawful to any perſon or perſons, other than ſuch 6 

& now do lawfully uſe or exerciſe any art, myſtery or manu 
« occupation, to ſet up, occupy, ule or exerciſe any cat. 
« myſtery, or occupation now uſed or occupied within ie 
« realm of England or Wales; except he ſhall have been 
« brought up therein ſeven years at leaſt as an apprentice “ 
« the manner and form as the act deſcribes ; nor to {et 200 
« perſon to work in ſuch myſtery, art, or occupation benz 
« not a workman at this day; except he ſha}l have been 4 
« prentice as is aforeſaid ; or elſe having ſerved as an appre” 
« tice as is aforeſaid, ſhall or will become a journeyman, i 
cc hired by the year ; on pain of forfeiting for every _ 


| : f 
« the other to the proſecutor ; to be ſued for in any — 
| . « reco!d i 


2 


Ch, 90. | SERVING an APPRENTICESHIP, 5065 


« record ; before juſtices of oyer and terminer; any other Moor 886. 


6 r i © b. Elis . 
* juſtices, one to be of the quorum or preſident and council, Salk. = 


« by action of debt, information, bill of complaint or other- 611. 

. * F | L. Raym. 767. 
* wile, de. Ke 6 Mod. 220, 
An informztion qui tam may be brought at the quarter ſeſſions upon this ſtatute, Farren v. 
Williams. Cowper 369. 5 

This fatute extends ta pariſhes. 1 Burr. 466. and to refrain the uſe of any trade which was 
then uſed or is mentioned in the third ſection of the act. 8 Co. 129, Salk. 611. As 2 driper 
Hud. 54+ 2 Keb. 403. Sty. 223. Ironmonger C. Car. 316. Soap maker, knife haft maker, 
Hard. 54+ Brewer 2 Cro. 178. Palmer 543. Baker 2 Roll. 376. Taylor 1 Lev 243. Uphol- 
zeret Salk. 611. Point maker Cro. Car. 316. Spurrier 2 Cro. 179. Tyler 4 Mod. 145. 
Fellmonger Salk. 611. Tanner 2 Burr. 1035. Barber 1 Lev, 87. 2 Lev. 226. Cook 8 Co. 129. 
Nor is the freedom of the city any releaſe from the reſtraint. 1 Saund, 311. Even if the party 
be alien or demizen. Hutton 132, Or has ſerved as apprentice to another trade. Show. 266. 
del Vide 4 Leonard 9. 2 Bulſ. 190. Or though the widow cf a qualified trader. Noy. 5, 
unleſs he aſſiſted her huſband ſeven years. Carth. 163. Nor does a ſervice beyond the ſeas re- 
l-af: the reſtraint unleſs the ſervant was indented. Salk, 67. Sed Dub. 89 an unqualified maſ- 
ter cannot employ a qualified ſervant. Show. 241. 3 Mod. 315. Salk. 610. Carth. 163. And 
nen the indenture is exempted from the ſtamp duty of 8 Ann c. 9. f. 32, Vide 1 Wilf. 129. 

But this ſtatute does not extend to trades where no ſkill is required. 3 Bulſ. 190. 1 Roll. 10. 
Sali. 611, 1 Vent. 326, 346. 2 Lev. 230. Cro. Car. 499, And if an unqualified ma'ter has 
exerciſed the trade for ſeven years without interruption he ſhall not be ſued. 2 Wilſ. 168. Nor is a 
{irmant partnet, though unqualified, within the penalties of the act. 2 Wilf. 40. 1 Burr, 2. 
Nor a journey man 4 Burr. 2449. 


* 


APPENDIX THE TWENTIETH. 


CHAPTER THE NINETY-FIRST. 


- 


or GRANTING FRAUDULENT PERMITS. 


T's enacted by b Geo. 1. c. 21. ſ. 11 and 12. „ That (=) Viz. bran- 
all diſtillers, makers or ſellers of, or dealers in ſpirituous 9 — 

* liuars (a) either Britiſh or foreign, ſhall make an entry . 

in writing, of the places» made uſe of by them reſpective- 

* ly for the keeping or ſelling of ſuch commodities, at the of- 

fee of exciſe within the limits whereof ſuch place ſhall be 

„ ſituated, and alſo of all ſuch ſpirituous liquors as ſhall be 

* therein at the time of making ſuch entry, on pain of for- 

* feiture and penalty of 20 /.” | 


t 7.2. And it is further enacted, par. 13. That 
* none of the (aid commodities ſhall be brought into ſuch en- 
© tered place without firſt giving notice thereof to the officer 
of exciſe of the diviſion ; and producing to, and leaving 
with, the ſaid officer an authentic certificate, that the duties 
* tave been actually paid, or that the ſame has becu condemn- 


Ooz * 6s 


(6) Coffee, tea, 
aud choco ate. 


Or GRANTING Br.. 


ed as forfeited, —Or was part of the ſtock of ſome impor. 
er or dealer whoſe warehouſe or place ſhall be entered 23 
aforeſaid, exprefling the quantity and quality thereof; 214 
a: what port or place the duties were ſo paid, or the comms. 


+ dity ſo condemned, or of whoſe fock the ſame was part uyyy 


pain of forfeiture.” 


+ $2. 3. And it is further enacted, par. 15. * That no hb 
& commodities ſhall be fold, uttered, or expoſed to ale, either 
by wholeſale or retail, but in ſome or one of the ſaid ware. 
« houſes or places as aforeſaid, on pain of 40 4. a gallon, &;," 


+ Sedt. 4. And it is further enacted, par. 16, « That 

the officers of exciſe where ſuch commodities ſhall be 10 

ſold, ſhall upon the requeſt of the ſeller, without fee or n- 
© ward, give to the reſpective buyers thereof certificates in 

writing ſigned by the faid officer ar officers expreſſing the 

quantities ſo ſold, and the name and names of the reſpec. 

tive buyers, and ſellers thereof; and that the duty on ſuch 
article ſo ſold has been paid, or that the ſame has been con- 
& demned as forfeited ; or was part of ſuch dealer's lock i 
e aſoreſaid: to ſatisfy the officer of exciſe of the reſpective 
6 diviſions to which the fame is intended to be carried.“ 


+ ect. 5. And it is further enacted, par. 17. © Thit 
no ſuch commodutes, exceeding the quantity of one gall 
„ thall be removed or carried from any part of this kingdon 
te to another, by land, or by water, without ſuch permit or ur. 
„ zificate,. on pain of forfeiture,” 


I Sc. 6. Andit is further enacted, par. 1%. © Tha 
& whoever ſhall have in cuſtody above the quantity of ſts 
5 three gallons ſhall be deemed a dealer.“ 


+ Fe. 7. But as dealers have frequently practiſed the trick 
of taking out falſe permits for the purpoſe of protecting and 
conveying ſueh commodities which they had clandeſtinely r:g 
on ſhore ; it is further enacted, by 11 Geo. 1. c. 30. 
10. $ That the ſaid commodities (4) ſhall be removed wit. 
« in a certain time to be ſpecified in ſuch permit, and that ite 
permit ſhall be returned to the officer from whom the {ans 

was had, and that in cafe, upon taking an account of tit 

ſtock of the perſon, from, or out of whoſe ſtock the com- 
modities mentioned in ſuch permit are authoriſed to be t: 
moved, there ſhall not appear a ſufficient decreaſe ic at 
{wer the removal mentipned in ſuch permit, the pern 

from whoſe ſtock ſuch permit granted the removal, fb 
forfeit the like quantity as thall be mentioned in ſuch pet 
mit as aforeſaid,” | 


7 Ka 


0. n. FRAUDULENT PERMITS. 


+ 5-7. 8, And it is further enacted, *+ That no perſon 
« ſhall demand, take, or receive any permit as aforeſaid, 
« without ſpectal direction in writing, of the perſon, or his 
« bnown ſervants, from, or out of, whoſe ſtock the ſaid com- 
& modities are ſo to be removed, on pain of 50.4.” 


+ Kg. 9. By 23 Geo. 3. c. 70. f. 3, 4, 5. directions 


are given in what manner permits ſhall be taken out, and what 


purt'culars ſhall be ſpecified in the requeſt notes from the 


trader for that purpoſe. 


+ Sen. 10. The ne of exciſe for England and 


Scotland are alſo di rected by the faid ſtatute, par. 8 o 
provide moulds for making of paper to be uſed for permits, 
« which paper ſhall have the words EXCISE OrriegE, vi- 
ſible in the ſubſtance of ſuch paper; and the faid commil- 
« floners ſhall alſo provide plates engraved with certain marks, 
* ſtamps and devices, to be varied from time to time as they 
* ſhall think proper, for the printing, marking and ſtamping 
* of the ſaid paper.“ 


Sed. 11. And it is further enacted by the ſaid itatute, 
23 Geo. 3. c. 30. ſ. 9. That if any perſon or perſons 
* wha:ſoever (not being authoriſed by the reſpective commiſ- 
* ſioners ſo to do) ſhall make or cauſe or procure to be made, 
* or ſhatl knowingly aid or aſſiſt in the making or without 
being authoriſed or appointed as aforeſaid, {hall knowingly 
* haye in his, her ar their cuſtody or poſſeſſion, without law- 
* ful excuſe (the proof whereof ſhall lie upon the perſon 
* acculed) any frame, mould or in{trumert for the makin 
* of paper with the words, Excise OFFICE viſible in the 
* lubltance of ſuch paper; or ſhall make, or cauſe, or pro- 
* cure ta be made, or knowingly aid or aſſiſt in the making 
any paper, in the ſubſtance of which the words, ExcisE 
* OFFICE ſhall be viſible; or if apy perſon (except as before 
* excepted) ſhall by an act, myſtery or contrivance, cauſe or 
* pracyre the ſaid words, Excise OFFICE to appear viſible 
un the ſubſtance of any paper whatever — Or it any perſon 


* or perſons whatever (not being appointed as aforeſaid) thall _ 


J engrave, cut put, or make, or ſhall cauſe or procure to be 
 ©ngraven, caſt, cut, or made any plate or plates or other 
f thing wich any mark, ſtamp, or device thereon, in imitation 
£ of, or to reſemble any mark, ſtamp, or device made and 
„ Wd by the direction of the ſaid commiſſioners of exciſe, or 
5 5 major part of them reſpectively, in manner as afore- 
1 lad (a) for the purpoſe of printing, ſtamping, and mark- 
„of the paper to be uſed for a permit or permits to ac- 
„ npany auy exciſeable commodity or commodities remov- 
ng or removed from one part of this kingdom to any other 
0904 « part 


{a) Vide the 
«th ſeC:ion of 
the act. 


Or GRANTING, &e, B. 1. 


„ part thereof in purſuance of the ſeveral ſtatutes requir 

e ſuch permit, any perſon ſo offending in any of the ca; 
* aforeſaid, ſhall on conviction be adjudged a felon, and ſul. 
6 fer death without benefit of clergy,” _ 


+ Se. 12. And it is farther enacted by the ſaid ſtatute par, 
10. That if any perſon or perſons whatſoever, ſhall counter. 
6- feit or forge or cauſe to be conterfeited, or forged any per. 
„ mit for the removal of any exciſeable commodity from one 
© part of this kindgom to any other part thereof, for the te. 
„ moval of which a permit or certificate is by any act or ach 
% of parliament now in force required ;—or if any perſon « 
6: perſons ſhall knowingly or willingly give any falſe or untrue 
„ permit, or ſhall knowingly or willingly accept or receive 
6 any falſe or untrue permit with any ſuch exciſeable comm. 
© dity to be removed, or removed as aforeſaid; or if an 
« perſon or perſons ſhall fraudulently alter or eraſe any per- 
% mit after the ſame ſhall have been given or granted by the 
“ proper officer of exciſe, or if any perſon or perſons {hal 

„ knowingly or willingly publiſh or make uſe of any ſuch 
& permit ſo counterſeited, forged, falſe, untrue, altered, or 
% eraſed ; every perſon ſo offending ſhall (in lieu of any for- 
« mer penalty) for each and every ſuch offence forfeit fie 
hundred pounds to be recovered in any court of record u 
« Weſ/lmin/ter, or in the court of exchequer in Scotland.” 


" = ww d a On Tp 


- 


+ Sea. 13. And it is further enacted, par. 11. That 

„if any offcer of exciſe or other inland duties ſhall deliver out, 

& or ſuffer to be delivered out, any paper having the words, 

« EXCISE OFFICE viſible in the ſubſtance thereof either be- 

«© fore or after the ſtamp or mark ſo to be provided as aforeſaid 

(a) Vide ſuprs (a) ſhall be printed thereon, or before the ſame ſhall be fl. 
ſection the gth, ( Jed up agreeable to the requeſt note, brought from any 
e trader for the purpoſe of having a permit for the remona 
« of ſome exciſeable commodity z or if any ſuch officer {bill 
© knowingly give or grant any falſe or untrue permit; 0 
„ ſhall make any falſe or untrue entry in the counter- part dc 
« counter-parts of any permit or permits by him given cl 
de granted for the removal of any exciſeable commodity 
* from the ſtock of any dealer therein; or ſhall knowing) 
« and willingly receive or take any exciſeable commodiſ 
« whatſoever into the ſtock ef any ſuch dealer, brought 1 
« with any falſe, forged, or untrue permit, or ſhall knowing: 
e ingly permit or ſufter the ſame to be done, directly or i. 
« directly, contrary to the true intent and meaning of !it 
(4) Vide the „ ſeveral ſtatutes (b) in ſuch caſe made and provided, vt!) 
we or James. © ſuch officer ſo offending ſhall, on conviction, be adjudged 
ed upon this ** guilty of felony and ſhall be tranſported, not exceediſt 


elauſe Old Bai ct Res 
lev ſeſſions. 16 en * AP PEN 


January, 1937+ 


APPENDIX THE TWENTY-FIRST, 
CHAPTER THE NINE TY-SECONI, 
0r SURCHARGING BOATS, &. 


the river Thames between Graveſend and Windfor, it 
is enacted by 10 Geo. 2. c. 31. ſ. 8. That no perſon or 
« perſons who ſhall work or navigate any tilt boat, row- barge, 
« or any other boat or wherry for hire or gain ſhall receive, 
« take into or carry in any ſuch tilt, or row-barge at one and 
« the ſame time any more than 37 paſlengers, and three 
« more paſſengers only by the way - nor ſhall receive take 
« into or carry in any other boat or wherry any more than 
« eight paſſengers and two more only if called in by the way, 
* nor ſhall receive take into or carry in any ferry-boat or 
« wherry allowed to work on Sundays any more than eight 
« paſſengers at one and the ſame time; on pain of 5 J. for 
« the firſt offence 10 J. for the ſecond offence, and for the 
third offence ſhall be diſabled to work any boat or veſſel, 
„Ec. and be disfranchiſed of the waterman's company for 
« twelve months, on conviction by one witneſs before one 
* magiſtrate,” 


hat Sg. 2. And it is further enated, . That in caſe any 
ut, greater number of perſons ſhall be received, taken into, or 
ds, * carried in any ſuch tilt boats, row-barges, ferry - boats, or 


* other boats or wherries than are reſpectively allowed to be 
* carried as aforeſaid and any paſſenger or paſſengers ſhall 


fl * then be drowned, every ſuch perſon or perſons who ſhall 
any * work or navigate ſuch tilt boats, row-barges, ferry-boats, 
onal * or other boats or wherries offending therein, ſhall be deem- 
hall * ed guilty of felony and tranſported as felons,” | 


APPENDIX THE TWENTY-SECOND. 
CHAPTER THE NINETY-THIRD. 
oO F VAGRANTS. 


T is enadted by 17 Geo. 2. c. 5. © That all perſons 
* who threaten to run away and leave their wives or 
, children to the pariſh—And all perſons who ſhall unlaw- 
fully return to ſuch pariſh or place from whence they have 
been legally removed by order of two juſtices without a 
certificate from the place whereunto they belong. —And 

. | all 


OR preventing the loſing of lives of perſons paſſing on- 


Idle and difor- 
derly perſons. 


Fw 
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()] For which 
the juſtice may 
order the over- 
feer to pay him 


a 5 1. vide 4 Burr. 


335 
Rogues and va- 
abonds, —For 


another ſpecies 
of rogues and 
vagabonds. Vide 
23 Geo. 1 Co 
88. ante page 
148. and 16 5. 


(5) Vide 4 
Burns Juſtice 
333. and ante 
p. 198. 

(c) Vide 4 
Burn's ſuſtice, 
333 


(4) This ſhall 


not extend to 


the 31 Eliz. 
c. 17. Vide 
ante page 183. 


Incorrigible 
rogues. 


j * 


Or VYVAGRANT S. Bk. x, 


all perſons who, not having wherewith to maintain them. 
* ſelves, live idle without employment, and refuſe to work 
5 for the uſual and common wages given to other labourers 
& for the like work in the pariſhes or places where they are, 
And all perſons going about from door to daor or placing 
s themfelves in the ftreets, highways or paſſages to beg or 
gather alms in the pariſhes or places where they dwell (hal 
é be decreed—IDLE AND DISORDERLY PERSONS,” 


+ Se. 2. And it is further enafted, “ That any juſticy 
* may commit ſuch offender, on conviction before him, by 
© his own view, their confeſſion, or the oath of one witne{ 
ce to the houſe of correction not excceding one mon. h.“ b 


+ Sed. 3. And any perſon may apprehend (a) and cam 
before a juſtice any ſuch perſons going about from door to 
door or placing themſelves in ſtreets, highways or paſſages to 
beg or gather aims in the pariſhes or places where they dwel; 
and if they reſiſt or eſcape they ſhall be puniſhed a$—xocuts 
AND VAGABONDS, | | 


+ Sed. 4. And it is further enaQted, par. 2. Tha 
*« all perſons going about as patent gatherers or gatherers d 
« alms, under pretences of loſs by fire gr o'her caſualty— 
or going about as collectors for priſons, gaols, or hoſpitals; 
all fencers or bearwards, all common players of inter]udes, 
all perſons who ſhall for hire, gain or reward, act, repreſent 
„or perform, or cauſe to be afled, &c. any entertainment of 
the ſtage or any part or parts thereof not being authoriſed 
&« by law, all minſtrels (5) and jugglers, all perſons pretending 
to be gypſies, or wandering in the habit or form of Egyp- 
<« tians, (c) or pretending to have ſxill in phyſiognomy, palme: 
&« try, or like crafty ſcience, or pretending to tell fortunes, ot 
<« uſing any ſubtle craft to deceive and impoſe upon any df 
bis majeſty's ſubje&s, or playing or betting at any unlayſul 
« games or plays; and all perſons who run away and lea 
&« their wives and children whereby they become chargeabi: 
<« to any pariſh or place—and all petty chapmen and ped 
« wandering abroad without licence, and all perſons wandt 
ing abroad and lodging in alehouſes, barns, out-houſes, c 
in the open air not giving a good account of themſelyes- 
and all perſons wandering abroad and begging, pretencins 
© to be ſoldiers, mariners, ſca-faring men, (4) or pretendilg 
© to go to work in harveſt. — And all other perſons wander 
“ abroad and begging ſhall be deemed—RoGUEs AND Vacs 
© BONDS.” * | | a 


+ Seft. 5. And it is further enacted, par. 4. That il 
„ end gatherers convicted according to 13 Gec. I. wy 


—* 


i« And all perſons apprehended as rogues and vagabonds, and 
« eſcaped from the perſons apprehending them, or refuſing to 
« go before a juſtice, or to be examined upon oath, or refu- 
« {ing to be conveyed by ſuch paſs as this aft mentions, or 
« knowingly giving a falſe account of themſelves upon ſuch 
« examination, after warning given them of their puniſhment, 
« And ali rogues and vagabonds who ſhall break or eſcape out 
« of any houſe of correction when confined by virtue of this 


« rogues and vagabonds and diſcharged ſhall again commit any 
« of the ſaid offences ſhall he deemed—INCORRIGIBLE 
« ROGUES.” 


Leg. 6. And it is further enaQted, par. 5. & That any 


« juſtice (a) and in caſe he ſhall be charged by a juſtice ſo to 
do, and ſhall not uſe his beſt endeavours for ſuch purpoſe he 
« ſhall forfeit ten ſhillings,” 


S. 7. And it is further enacted, par. 6. That 
* two juſtices ſhall meet four times in the year or oftner if 
* need be, in their reſpective diviſions, and by warrant com- 
4 mand the conſtable, &c, to make a general privy ſearch in 
one night, for the apprehending of ROGUES AND VAGA=+ 
„ BoxDs, And every juſtice on information ſhall iſſue his 
* warrant to apprehend rogues and vagabonds within his ju- 
* riſdiction. | 

t $4.8. And it is further enacted, par, 7. That the 
* juitice ſhall inform himſelf by the examination on the oath 
* of the perſon ſo apprehended,. or of any other perſon, of 


* the condition and circumſtances of ſuch perſon and where 
nels * he was laſt legally ſettled ; the ſubſtance of which ſhall bz 
Wl put into writing and ſubſcribed by the perſon examined, and 
jo * by the juſtice who ſhall tranſmit the ſame to the next quar- 
wil 


ter ſeſſion And ſuch juſtice ſhall order the perſon fo appre- 
* hended to be publickly whipped (Y) and ſent to the houſe of 
: correction until the next quarter ſeſſion or for any leſs time, 
„ convey him by paſs under hand and ſeal to the laſt place 
: of legal ſettlement ; but if it cannot be found then to the 
b place of birth, or if ſuch perſon be under the age of four- 
: teen years, and have any father or mother living then to 
: their place of abode there to be delivered to the pariſh 
g othcers, a duplicate of which paſs and examination ſhall 

be filed at the next quarter ſeſſions.“ | 


„ . . 9. And it is further enacted, par. 9. That 
2 Where any oftender ſhall be committed till the next ſeſſion, 
2 = the juſtices hall adjudge ſuch perſon a rogue and vaga- 

ond, or an lncorrigible rogue they may order him to te 
« detained 


« perſon may apprehend the ottender and carry him before a «I 
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« act. And all perſons who after having been puniſhed as 


(a) For which 

the juſtice may 

order a reward 
of 10. to be 
paid by the 
county 


Privy ſearch, 


Examinatios. 


Puniſhment, 


(b) Vide 22. 
Hen. 8. c. 12. 
39 Elis. c. 4. 


Further puniſh. 
ment, 


* 


37 


Tranſportation- months, and ſuch incorrigible rogue for any further tins 


Vagrant chil- 
dice 5 


( The act pre- 
ſcribes the form 
of the certificate 


ww 


Co voying of 
Yagi Ati, 


„ way to where he is ordered to be ſent, if in the ſame cout), 


Or VAGRANT S. Bk, 1 
« detained in the houſe of correction not exceeding ſy 


© not exceeding two years. nor leſs than fix months, and 
** whipped, and afterwards be ſent away by ſuch paſs Mutat 
« mutandis as aforeſaid.— And if fuch perſon being @ mal i 
above the age of twelve years the ſeſſion may ſend him to 
„be employed in his majeſty's ſervice either by ſea or land 
And in caſe any ſuch incorrigible rogue ſhall break of 
«© eicape from the houſe of correction, or ſhall offend again in 
like manner he ſhall be tranſported for ſeven years.“ 


Sec. 10. And it is enacted by 13 and 14 Car. 1. c. 12, 
© That the juſtices in ſeſſions may tranſport ſuch rogues, va 
6 gabonds, and ſturdy beggars, as ſhall be convicted and ad. 
« judged to be incorrigible.” 

Ju ge 0 INCOArT 8 Ie. 5 

+ Sef?. 11. And it is alſo enacted by 17 Geo. 2. c. f. . 
28. © 'That if the child of any vagrant above ſeven years 
af age ſhall be committed to the houſe of correction, be 
“ juſtices in ſeſſions may order ſuch child to be placed out as a 
„ tervant or apprentice untill the attainment of 21 years or 
i foraleſs time, and if any offender found wandering with 
&* ſuch child, ſhall be again found with the ſame child ſo placed 
« out, he ſhall be deemed an INCORRIGIBLE ROGUE.” 


+ Set. 12. And it is further enacted, * That where any 
© vagrants have been committed to the houſe of correction 
& till the next ſeſſions, if on examination of ſuch perſons no 
&« place can be found, to which they may be conveyed, the 
« ſeſſions ſhall order them to be detained and employed in ſuch 
1 houſe of correction until they can provide for themſelves, 

or until the juſtices in ſeſſione can place them in ſome lau- 
«* ful calling as ſervants or apprenfices, ſoldiers, mariners ot 
„ otherwiſe,” | 


+ Sed. 13. And it is further enacted, par, 10. That 
* the juſtice who ſhall make the paſs, ſhall at the ſame time 
C deliver to the officer appointed to convey the vagrant à not? 
« or certificate (a) aſcertaining how they are to be conveyed, 
ee by horſe, cart, or on foot, and what allowance ſuch ofhcer 3 
« to have, according to the rates appointed by the ſefion. 
* By ſet. 16. Which rates the juſtices are authoriſed to 
„ make 2s they ſhall think proper.“ f 


+ Set. 14. And it is further enadled, par, 11. © Thatthe 
c officer ſhall convey the perſon accordingly, the next diret 


« riding, diviſion, corporation or franchiſe ; if not he 
„ geliver the perſon to the conſtable of the firſt place in the 
& next county, &. &c, in the direct way to the place w- 
<« ther he is to be conveyed, together wich the pals and dupl!- 


« cate of the examination, taking his receipt for the * 


Or VAGRANTS. 
« And ſuch conſtable ſhall immediately apply to ſome juſtice 


« of the diviſion who ſhall make the like certificate and deli- 
« yer it to ſuch conſtable who ſhall with all ſpeed convey ſuch 


Ch. 93. 


« perſon unto the firſt pariſh, cown or place in the next coun- - 


« ty or diviſion in the direct way to the place to which he is 


« to be conveyed. And fo from one county or diviſion to 
« another, till they come to the place to which ſuch perſon is 


« ſent, and the conſtable who ſhall deliver fuch perſon to the 
« churchwarden or other perſon ordered to receive him, ſhall 


« at the ſame time deliver the ſaid paſs with the duplicate of 


« the examination, taking their receipt for the ſame.” 


+ Sec. 15. And it is further enacted, par. 12. That 
« any juſtice may order the vagrant to be ſearched, and his 
« hundles to be inſpected in his preſence; and if he ſhall be 
« found to have ſufficient for his paſſage, either in whole or 
« in part, the juſtice ſhall order ſo much of the money to be 
« paid, or, if other effects, to be fold towards taking up and 
« paſſing ſuch vagrant, &c.“ 


+$:, 16. And it is further enacted, par. 17. “ That if puty of thecoy- 


Vagrants may 
be learched. 


« any petty conſtable ſhall bring to any high conſtable ſuch ſtables. 


certificate as aforeſaid, together with a receipt or note 
from the conſtable to whom the perſon was delivered, the 
« ſaid high conſtable ſhall pay the rates aſcertained by ſuch 
certificate, taking the petty conſtable's receipt; the high 
&* conſtable to be allowed the ſame on paſſing his accounts, on 
« his delivering up ſuch certificate and receipt, and giving his 
« own receipt for the ſame to ſuch treaſurer; the ſame to be 
© allowed the treaſurer in his accounts on delivering up the 
«* vouchers as aforeſaid, and if the high conſtable ſhall refuſe, 
or neglect to pay the ſame on demand, it ſhall be lawful for 
© one juſtice, by his warrant, to levy double the ſum by diſ- 
* treſs, and thereout to allow ihe petty conſtable the ſum al- 
© certained by the ceriificate and ſuch other recompence for 
* his trouble, loſs of time, and expences as the, juſtice ſhall 
* think fit; the overplus to be returned to the conſtable on 
demand. And in cities, towns corporate and other places 
** where there is no high conſtable, the petty conſtable ſhall be 
* allowed what he ſhall ſo pay purſuant to ſuch certificate in 
* his accounts on delivering up ſuch vouchers; or if any mat- 
ter of a houſe of correction ſhall deliver ſuch certificate 
and receipt to the treaſurer, the treaſurer ſhall pay the ſam? 


to him taking his receipt for the ſame aud be allowed the 
© ſame in his accounts, &c.” . 


Keel. 17. And it is enacted by 26 Geo. 2. c. 34. f. 2. 


E xpencesof con- 


That when the high conſtable hath not money in his hands g. 


* luficient to anſwer the ſaid expeuces the treaſurer ſhall pa 
| | « the 
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Penalty of coun- 
terteiting certi- 


Vagrant to be 
ſet to work. 


Vi4e the caſe 


et Rex v. Ring- 


wood. Burr, 
Settl. Cales 


240. 


Scottiſhvagrants 


—_— 


Itiſh vagrants. 


Or VAGRANTS 


© the ſame to ſuch. petty conſtable on his producing the xr 
« ficate and ſuch other vouchers as aforeſaid.” 


+ $2. 18. And it is further enacted, by 17 Geo, 2. c. f 
ſ. 18.“ That if any petty: conſtable or governor of any houk 
« of correction ſhall counterfeit any ſuch certificate or je. 
ceipt, or knowingly permit any alteration to be made there. 
in he ſhall forfeit 50. Arid if he ſhall not convey ſuch 
vagrants, or not deliver them to the proper perſon ; or i 
any conſtable ſhall refuſe to receive any ſuch perſon, or to 
give ſuch receipt he ſhall forfeit 201. by diſtreſs and ſale by 
warrant of the juſtices in ſeſhons where the offence ſhil 
be committed; half to the informer and half to the tre 
ſurer, to be applied by him as part of the public ſtock,” 


+ Se, 10. And it is further enacted, par. 19, “ That 
the pariſh or place to which any rogue, vagabond, or in. 
corrigible rogue ſhall be conveyed ſhall employ in work, ot 
place in ſome work-houſe or almshouſe the perſon fo con. 
veyed until he ſhall betake himſelf to ſome ſervice or other 
employment, and if he ſhall refuſe to work, &c. the over- 
 ſeers may carry him before ſome juſtice to be ſent to the 
« houſe of correction to hard labour,” 


+ Sef. 20. And it is further enacted, par. 11. That 
if the churchwarden or other perſon who ſhall receive any 
perſon ſo ſent ſhall think the examination to be falſe te 
may carry the perſon ſo ſent before a juſtice, who, if he it 
cauſe may commit fuch perſon to the houſe of correction 
till the next ſeſſions ; and the juſtices there may deal witt 
iuch a perſon as an incorrigible rogue, But he ſhall not be 
removed from the place to which he is ſent, but by order d 
two juſtices, in the ſame manner as other poor perſons at 
removed to the place of their ſettlement.” 


+ Se. 21. And it is further enacted by the ſaid ſtatur, 
r. 13. That the conſtable of any pariſh or place within 
the counties of Cumberland, Northumberland, Durbam, o 
the town of Berwick ſhall, on any perſon being ſo delivered 
to him by a paſs and examination, whoſe place of legal ſet 
tlement is in Scotland deliver the examination to the clerk 
of the peace; and convey ſuch perſon with the pals, and 
deliver him to ſome conſtable or other officer of the nen 
pariſh, diſtrict or place within the next adjoining {birt 
itewartry or place, taking his ieceipt for him; and if an 
ſuch vagrant, after being ſo conveyed into Scotlend ad 
be found wandering, begging or miſbehaving himielt l 


te 


Pa 
e 
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« 
0 
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England he ſhall be deemed an incorrigible rogue.” 

+ Se. 22. And it is further enacted, par. 14. n 
any maſter of a veſſel bound for Ireland, the lies of J 
« Jeiley, Guernſey or Scilly hall, on warrant to him my 
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« ed, under the hand and ſeal, of a juſtice of the place 
4 where ſuch veſſel ſhall lie, take on board ſuch vagrant as 
« ſhall be expreſſed in the warrant, and convey him to ſuch 
« place; and for the charges thereof the conſtable who 
« ſerves him with the warrant ſhall pay him ſuch rate by 
« the head, as the juſtices in ſeſſions ſhall appoint, and ſuch 
« maſter ſhall on che back of the warrant ſign a receipt for 


« Which warrant ſo indorſed ſhall be produced to the juſtice 
« who ſigned and ſealed the ſame, and, upon his allowance 
« thereof, under his hand, the money ſo paid ſhall be re- paid 
« by the countyz as other money for conveying vagrants. 
« And ſuch maſter neglecting or refuſing to tranſport ſuch 
« vagrants, or to indorſe the receipt, ſhall forfeit 5 J. to the 
« poor of the pariſh or place where the offence ſhall be com- 
« mitted, io be levied by diſtreſs and ſale of the ſhip or any 
goods within the ſame, by warrant of one juſtice, return- 
« ing the overplus on demand after the penalty and charges of 
« the ſame are ſatisfied. But no maſter ſhall be compelled to 


« take on board more than one vagrant for every 20 tons 
« burthen,” 


+ Set, 23. And it is further enacted, par. 20. It ſhall 
« be lawful for any two juſtices where any dangerous luna- 
« tic or mad perſon ſhall be found by warrant under their 
% hands and ſeals, directed to the conſtables, churchwardens 
and overſeers of the poor of the pariſh or place, or ſome of 
* them, to cauie ſuch perſon to be apprehended and kept 
* ſafely locked up in ſome ſecure place within the ccunty or 
* precin, as ſuch juſtices ſhall under their hands and ſeals 
direct and appoint ; and (if neceſſary) to be there chained, 
* if the laſt legal ſettlement of ſuch perſon ſhall be within 
* ſuch county or precinct; and if ſuch ſettlement ſhall not 
* be there, then ſuch perſon ſhall be ſent to the place of his 
* Of her laſt legal ſettlement by a paſs mutatis mutandis as 
* aforeſaid, and ſhall be locked up or chained by warrant of 
* two juſtices of the county or precinct to which ſuch per- 
* ſonis ſo ſent; and the reaſonable charges of removing, 
* and of keeping, maintaining and curing ſuch perſons dur- 
* ing ſuch reſtraint (which ſhall be only during ſuch lunacy 
© or madneſs) ſhall be ſatisfied and paid (being firſt proved 
a upon 0a:h) by order of two juſtices directing the church- 
: wardens or overſe:rs where any goods, chattels, lands or 

tenements of ſuch perſon ſhall be, to ſeize and fell ſo much 
2 of them or receive ſo much of tne annual rents of the lands 
7 ind tenements as is neceſſary to pay the {ame and to account 
: tor what is ſo ſeized, fold, or received io the next quarter 
a ſechons. But if ſuch perſon hath not an eſtate to pay or 

lausty the fame, over and above what ſhall be ſufficient to 
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maintain his or her family, then ſuch charges ſhall be pa 
by the place to which ſuch perſon belongs by order of tw 


« juſtices directed to the churchwardens and overſeers,” 


Penalty of lodg- 


ing vagrants. 


cc 


+ $23.24, And it is further enacted, par. 23, « Thy 
if any perſon ſhall knowingly permit any rogue, vagabond, 


4 or incortigible rogue to lodge or take ſhelter in his houſe c 
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Etnden been 


in vagrancy. 


Mr. Burn ſays, 


the juſtice muſt 
make a record 
of the whole 
proceeding in 
order to give the 
ſame in evidence 
if the ſettlement 
mould be atter« 
4 wards conteſted. 


barn or other out-houſe or building and ſhall not appreherg 
and carry him before a juſtice, or give notice to the conſt. 
ble ſo to do; and ſhall be convicted thereof by confeſſon 
or oath of one witneſs, before one juſtice, he ſhall fork; 
not exceeding 40 5s. nor leſs than 10 s. half to the inforn. 
er and half to the poor by diſtreſs and ſale; and if any 
charge ſhall be brought on any pariſh or place by means f 
ſuch offence, the ſame ſhall be anſwered to the ſaid pari 
or place byxuch offender and be levied by diſtreſs and fa: 
of his goods as aforeſaid : And if ſufficient diſtreſs cannot 
be found, ſuch offender ſhall be committed to the houſe of 
correction by the juſtice, for any time not exceeding one 
month,“ 


+ Sea. 25. And it is further enacted, par. 25. That 
where any woman ſhall be delivered of a child or children 
and become chargeable to the pariſh or place, the church. 
wardens or overſeers may detain her until they can fafcly 
convey her to a juſtice ; who ſhall examine her and commit 
her to the houſe of correction until the next ſeſſions, who 
may order her to be publickly whipped and detained for any 
further time not exceeding ſix months, and upon applica- 
tion by the churchwardens and overſeers of the place where 
the was ſo delivered, the juſtices at ſuch ſeſſions ſhall order the 
treaſurer to pay them a reaſonable ſum, for the charges 
ſuch place has been put to on her account, and if ſhe (hal 
be detained and conveyed to a juſtice as: aforeſaid ; the 


© child of which ſhe is delivered, if a baſtard, ſhall not be 


ſettled where ſo born, nor be ſent thither for want of othet 
ſettlement, by a paſs, by virtue of this act; but the ſettic- 
ment of ſuch woman ſhall be deemed the ſettlement of ſuch 
child.“ | | 


Note. By ſect. 22. whoever hall neglect his duty, or reſiſt the execution of this act ſhall font 
not exceeding 5 J. nor under 20 s. By ſect. 33. the charges of apprehending, conveying and 1 1 
taining offenders ſhall be included in the county rate, By ſect, 26. an appeal is given to the vet 
quarter ieſſions which ſhail be final. And by ſcct. 34, the power of ſpecial franchiſes wita regud i 


vagrauts, is excepted from this a8. 
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ABORTION 


| SYAUSED by a potion, or by 
ſtriking, was anciently held to 
de murder 


ABJURATION OATH 


thet The reaſons for ordaining it 96 f. 6 
ttle- 2 Who are obliged to take it. ſ. 7 
ſuch 3 Any two juſtices may tender the _ 

| 4 How members of univerſities ſhall 
1 take it 97 4 9 


No peer, or commoner, ſhall vote in 
ether houſe before taking the oaths 
ſ. 10 


ABSENCE.—7ide Church. 


| 27 1 Eliz. e. 1. whoever ſhall abſent 
tucmſelyes from church on Sundays, 
vc, ſhall forfeit 12 4. for every of- 


fence 19 l. 1 


LI You. I. 


| 2 Expoſitions of this ſtatute 


Page 121 1. 16] 


| 


Page 20 
3 By 23 Eliz. c. 1. Abſence tor a 

month incurs a penalty of 20/, ſ. 6 
4 By 28 Eliz. c. 6. whoever after con- 
viction ſhall abſent himſelf, ſhall pay 
20 l. for every month till he conform 
21 f. 12 


ABBEARANCE.—/ide Surety. 
ABBEY LANDS, 
1 To moleſt any granted by Hen. 8. is 
premunire 85 (N). 
| ABDUCTION.—/i% Marriage. 
ACCESSARY. 


1 Whatever will make a man an acceſ- 

ſary in felony will make him a prin. 
58 1.39 
2 There 


cipal in high treaſon 
os 


2 There may be acceſſaries in petit trea- | 
. fon Page 132 f. 5 
3 But the offence of the acceſiary can 
never be of a higher kind than that 
of the principal © 
4 In forcible marriage to receive the 


offender, makes theFeceiver an ac- | and malicious proſecution for any 
ceſlary after the fact 78 . 7 crime whether capital or rot 

5 Clergy taken from accefſaries before |; For a libel the truth may be plead; 
the fact in burgpry by 3 and 4 W. in juſtification 353 Nu 
and M. c. 9 165 (N) [Vide authors, No. 7. 


6 In felonies 57 ute, acceſſarics ſhall 
be liable to the rules, reſpecting ac- 


ceſſaries, by common law 132, 153, ACCOUNT S.—Fid Highway 
9 . 169 Bridges, 
7 A wife @nnot be an acceſſary for re- ' Ws 
cebiving ilty huſband 4 f. 10| _ 
8 But ah may be an acceſſary Dy | Ac TTTAL. Vid: Conſpirag. 
receiving wife * 


9 In manſlaughter there can be no ac- 
cCeſſaries before the fac 115 f. 2 
10 If one adviſe a woman to kill her 
child vet unborn and ſhe does it is 
purſuance of ſuch aduice, the adviſer 
is an acceſlary in the murder 121 f. 17 
11 In piracy acceſſaries are triable in the 
ſame manner as principals 182 f. 7 

32 Who ſhall be deemed acceſſaries 
in piracy _ 156 f. 15 

13 Acceſſaries in piracy ſhall be deem- 
ed principal ſelons 157 1,20 

14 — — to a murder at ſea may 
be tried within the realm 119, 120 

is There are no acceſſaries in petit- 
larceny | 146 (N) 

16 Clergy taken from acceſſaries both 
before and alter the fact in robbery 


150 (N)s. 
17 Clergy taken from acceſſaries before 
in Ariun 166 
18 Acceſiaries after, are ſtill intitled | 
ibid. 
19 No accefſanes after the fat in Main 
Tex 370 (N) 
20 Receixers of ſtolen goody are made 
acceſſaries atter the fact 232 


ACTION ON THE CASE. 


1 Deere if a tenant who builds a dove 
cote witlout' the licence of the lord 
of the manor is not ſubjcct to an ac- 
tion oa the caſe 362. ſ. 8 


A Tazuiz or PRINCI TAL MATTERS, 


2 Cannot be brought for a dennen 5 
3 An innkeeper is ſubje& 
64 An action on the caſe lies in the 5. 


1 To forge any acceptance of 3n) bi 
of Exchange, c. is felony without 
clergy 211010 


ſance e ; Pa 1 300 
to it for te. 


fuſing to entertain a gueſt 432 . 


ture of a writ of conſpiracy for a fal 


ACCESS.—Pidz Libel. Ns. 1g 


ACTING PLAYS. 


t By 10 Geo. 2. c. 28. whoever ſhall 
act plays, c. for hire, without li 
cence, or any parts thereof, not bar. 
ing a legal ſettlement in the place, 
ſhall be deemed a rogue and vagi- 
bond, unleſs he ſhall forfeit 50/. 50 
A copy of all dramas, or any new 
prologue or epilogue ſhall be ſent t 
the Lord Chamberlain fourteen dv: 
before it is ated, with an accour! 
where and when it is to be ated, 
ſigned by the manager on pain ef 30 


f 


3 The chamberlain may prohibit '* 
ſaid drama, &fe. being ated, and wit- 
ever ſhall offend ſhall forfeit 50 |. U; 

4 Whoever ſhall act plays in pubic 
houſes ſhall be deemed to act fur ” 

| bY 

5 How the above penalties may be r.. 
covered ' 

6 How far it may be nuſance. 


ACCEPTANCE. 


( 


4 


ACCOUNT: 


A Tavis or PRI 
ACCOUNTANT GENERAL. 


To the name ac the accountant 
: 2 chancery, is felony with- 
out clergy Pa, e 210 f 15 


ACQUITTANCE 


1 To forge any acquittance is felony 
without clergy | 210 f. 16 


ACCROACHING 


; Of royal power formerly deemed 
digh treaſon | | 


ACCIDENT. 


1 Homicide, by accident, where there 
is not the appearance of a fault may 
be jultified 110 f. 27 c. 29 


ADHERENCE, 


. Of treaſon in adhering to the king's 
enemies. 54. 55 
2. Property adherent to the freehold, not 
the ſubject of larceny at common law 
141 

„ How the ſtealing ſuch property is 
puniſhed by ſtatute 215,219 


4D 2UQD DAMNUM. 


i Is neceſſary before an ancient high- 
way can be changed 309 1. 3 
The eſſect of it as to repairs 368 (N) 
359 (N)4 

Perſong aggrieved upon an ad guod 
damnum may appeal to the next 
leſions on giving ten days notice, 
which ſhall be final 386, 387 
4 It is not neceſſary for the theritt to 
give formal notice of an inquiſition 
upon this writ 386 N) 
Au appeal to the ſeſſion is a waiver 
ot any objection to the manner of 
executing the writ ibid. 


ADMIRALTY, 


! The admiralty courts may take cog- 


49 


weir At MATTERS: 


Rich, 2. c. 5. for purſuing queſ- 
tions 8 the king in the court 
of Rome Pa e 80 ſ. 18 
2 But the juriſdiction muſt on. 
the fate of the libel ſ. 19 
3 All felonies Fc, within the admiral's 
ace be tried in the coun- 
ty by the kings commiſſion 152 
4 80 5 may be fied either at ſea or 
upon land in of the king's do- 
minions by confMglkon directed to 


the admirals, & the ſeal of 
the admiralty 155 

5 What offenders may b tried by the 
admiralty 


158 
l be held 
ailey, and 


he lord high 


6 The court of admiral 
twice a year, at the 
in ſuch other places 
admiral ſhall direct "a 149 

7 How tbe judges of the court of ad- 
miralty may proceed ibid. 1.24 WV 


ADVERTISING. 


1, Publicly advertiſing a reward with 
with no queſtions aſked for the return 
of things ſtolen or loſt, incurs a pe- 
nalty of go/. 237. f. 2 


ADVICE. 


1 It is not maintenance to give another 
friendly advice what action to bring 
for the recovery of a debt 374.9 
3. To adviſe a woman to detirap the 
child in her womb is murder if ſhe 
does it purſuant to ſuch adviſe, 121 
64 
3. To adviſe a priſoner to ſtand mute h 
a contempt of court. 90 
4. A privy council to refuſe advice is 
contempt of prerogative 91 


—ü— 


ADVOWS ON. 


1 By 12 Ann. c. 4. Tapiſts diſabled to 
grant any advowſon a4 1.6 
2 By 11 Ceo. 2. c. 17. Every grant or 
deviſe of any advowſon, tc. by a 
Papiſt ſhall be void, unleis for the be- 
neht of a proteſtant purchaſer 45 f. 71 
3 If ſuch advowſon ſhall come into the 
king's hands the king thall preſent. 


4.:ance of any oflences againſt 16 


| 46 
Pp2 ADULTEKY 


A TasLz or PRIX IAI MATT ERG. 


ADULTERY. 17. Any one may part people fphriy, 
| r or going to fight till the heat be oe 

1 How it may excuſe homicide from] and then deliver them to the cont, 
the guilt of murder Page 108 (N) 1|- ble, to be taken before a magier 


to find ſureties Pagez68 ſ. u 
| ** 18 If any dangerous wound enſue fron 
AFFR ** 8. ſuch affray a bye - ſtander is jufite 


. reren in wounding the offender in or. 
1 What amounts to an affray 265 c. 63] der to ſecure him until the event o 
2 It is a public ee to the terror of | the wound be known . 11 
the people ibid. ſ. 1019 A conſtable is bound at his peril u 

3 Therefore au Mault in a private place | apprehend ſuch offenders; and per. 
is not an affray ibid, | ſons refuſing him their aſſiſtance ny 

4 Affrays d enquirable of at the leet be fined and impriſoned . 13 
as common nuſances | ibid. 20 A conſtable may impriſon perſon 


4, 


5 No . or threatening words] actually in his view engaged in u 


* will ame to an affray ibid. 2| affray ; even if the affray be mad 
6 But a con may carry a threaten- | upon himſelf untill he can take hin 
er, before'a magiſtrate, to find ſure- to a magiſtrate ; but if only bot 
tles | 266] words are uſed he can only commu 
7 To ſend or to carry a challenge, or to] them to avoid fighting on pan 
diſperſe letters inſinuating a defire to] impriſonment 2h 


fight is a very#high offence i6id. ſ. 3] 51 And if the affray be in a houſe, 
And to challenge or to provoke an- | affrayers fly to a houſe, the conſtable 
other to fight on account of money | may break open doors ibid. (.16 
won at play, incurs forfeiture of | 22 But he is only to preſerve the pet, 
goods and impriſonment for two] and not to puniſh the breach of it 
years . {. 17 
9 There may be an affray without ac- 23 A juſtice may iſſue his warrant to 
tual violence, as going armed in ſuch] apprehend an affrayer, G. . 8 
a manner as may naturally inſpire 24 Where A dangerous wound 15 given 
terror ibid. 1. 4| a juſtice may either commit er bat 
»o How ſuch offence is prohibited by] the offender 270 fl. 19 
ſtatute, (ide Riaing armed ibid. 25 Affrays are, in general, puniſhable 
11 Magiſtrates may proceed againſt and by fine and impriſonment in proper 
commit offenders, either ex officio to the heinouſneſs of the offence {. 20 
or by force or writ ; in the firſt caſe | 26 As in fighting a duel, or carrying 
the record muſt be certified into the challenge (for which one was bel 
exchequer; in the laſt caſe into chay-| 100.) or by attempting a reſcue; 
cery 207 1. 56] obſtructing officers in the diſcharge © 
12 The under-ſheriff may execute the] their duty; or by committing the al 
writ directed by 2 Edw. 3» it it is di- fence in any conlecrated place ſ. 31, 


rected to the ſheriff | ſ. 7 21, 2} 
13 None ſhall wear armour under pre- | 27 By 5 and 6 Fdw. 6. c. 4. to qui. 
tence of fear, but a man may aſſem- rel, chide, or brawl in any church d 
ble His neighbours for the protection] church yard, incurs ſuſpenſion a 


of his houſe ibid. ſ. 8] ingreſſueccleſie in a layman, and from 
14 Nor are private weapons, or coats | miniitration of office in a clerk; i 
of mail, within the ſtatute 7674. ſ. 9 ſo long as the ordinary ſhall tuns , 
15 Nor thoſe who arm themſelves to . 2 
ſuppreſs dangerous rioters 268 f. 10| 28 To ſmite or lay violent hands 17 
16 How far an affray may be ſupprefled | another in a church or church 13% 
by a private perſon ibid. ſ. 11 a Us 


A TABIE OT PrINciyrar MATTERS 


17% fato excommunicate the offend- 


er Page 271. 25 
29 To ſtrike another with a weapon i 
a church or church yard, or to draw} 


wich that intent, incurs excommuni- 
cation as aforeſaid, and the offender 
on conviction by a jury, or confel- 
fon on the evidence of two witneſſes 
ſhall have one of his ears cut off 
ibid. ſ. 26 

zo And there muſt be a precedent con- 


viction ſent to the ordinary, or the of- 


fender ſhall not be excommunicated 
272 f. 27 

31 Son aſſault demeſne is no excuſe un- 
der this ſtatute ſ. 28 
32 Churchwardens, &c. who turn per- 
ſons from a church, c. for diſturbing 
the congregation are not within this 
at F ſ. 29 
; The eccleſiaſtical court may proceed 
upon the two firſt clauſes 272 (N) 
34 hat if they proceed for damages on 
any of the clauſes they ſhall be pro- 
hibited, Sc. thid. 
35 Cathedrals and their cymetries are 
within the act ibid. 
3b By 1 Mary, c. 3. to diſturb any li- 
cenſed preacher, to break any part 
of the church is impriſonment for 
three months, Ge. 273 
37 How ſuch offender ſhall be tried 
ibid. 

33 To diſturb a reader of the common 
prayer is within the act ibid. ſ. 31 
33 By: W. and M. c. 18, to diſturb 
any ſolꝛrated preacher incurs a penal- 
tyof 50 J. on conviction before any 
jultice on the oath of two witneſſes 
ſ. 32 

40 To make an affray in any of * 
ng's inferior courts of juſtice is 
highly finable 89 f. 10 


AFFIDAVITS.—See Perjury. 


AFFIRMATION. 


: 


I By 8 Geo. 1. c. 6. the affirmation of 
quakers ſhall have all the conſe- 
ences of an oath 333 1. 24 


AGE.—/ide Infancy, Se. No. 2 to 6, | 


$07 {CNUS DEI. 


1 By 13 Eliz. c. 2. whoever ſhall bring 
any into the to be aborn, ſhall be 
guilty of premanire Page 81 f. 24 

2 And if a juſtice, on information, 

does not diſcoverthe offence to a pri- 

vy councillor in fifteen days he ſhall 

be equally guilty ſ. 25 


Ca | 
ALLOY. 


1 What portion ſhall be mixed with, 
gold and filvercoin e. 18 (N). 


Vide Coin. Bullion. reaſon. 
2 — 


AIDIN.G and ASSISTING 


1 Thoſe found in a ſpecial verdict to 
have been aiding and aſſiſting are 
guilty as principals 55 f. 26, 116, f. 9 

2 Not within the Rtatute, ſtabbing, 1 
Jac, 1. c. 8 116 f. 7 

3 In rape, all aiders preſent are princi- 
pals 170 f. 6 


ALLEGIANCE, 


1 By 13 Car. 2. c. 1. corporators 
muſt take the oath of allegiance, &c. 
at the ſame time when the oath of 
oftice is adminiſtered 15 

2 By 1 Geo. 1. all officers civil * mi- 
litary ſhall take the oath of * 

c. I 

3 By 25 Car. 2.c. 2. all officers who 
hold places of truſt, &c, ſhall take 
the oath, c. ſ. 2 

4 Allegiance is ſo inſeparable from a 
natural-born ſubje& that he cannot 
by any means renounce it 511.7 

5 By 11 Hen. 7. c. 1. it is declared that 
all ſubjects are bound by their alle- 
giance to ſerve the king in his wars 
and that none ſhall for the true duty 
of his allegiance be convict of any 
offence 52 1. 14 


Pp3 6 Therefore 


6 Therefore every king for the time bo- 
ing has a right to has people's alle- 
giance WET” 


aeg 2 ſ. 19 
7 A king out of tofeſfron has oorige 
| 0 


to allegiance 

8 The people are bound to 
ibid. 
ation 


1 9 Allegiance is 5 
g ſ. 18 


10 By 1 W. and M. c. 2. the people 
of England are abſolved ſrom their 
allegiance to a Popiſh ſueceſſor ſ. 21 

11 By 1 Will, and M. whoever ſhall re- 
fuſe the oaths of allegiance, &c. ſhall 
be committed, &c. 95 f. 4 


# 3 
ALE and BEER. 


Gn 3. e. 14. no brewer or re- 
tailer ſnall uſe any molaſſes, coarſe 
 ® ſugar, c. on pain of forfeiture and 
penalty of 100/. 312 ſ. 77 
2 By 10 and 11 Will. 3. c. 21. if they 
ſhall receive above the weight of ten 
pouncs'of ſuch articles into their cuſ- 
tody they ſhall forfeit 100/. and the 
ſervant or aſſiſtant therein 20/, ſ. 78 
3 By 9 Ann. c. 12. They ſhall not uſe 
any broom, wormwood, &c. on pain 
of 20/. 1. 79 


1 
reſiſt him 


4 


foreign grains, Guinea pepper, eſ- 

1 ſentia bine, coculus Indicus, &c. 
= mall be uſed on pain of 20/, 513 
80 


5 By 8 Eliz. c. 9. magiſtrates fhall fix 
the price of ale and beer veſlels 1. 81 

6 Within the bills of mortality beer 
barrels ſhall contain 36 gallons and 

all barrels 32 gallons, and in other 
Places 34 gallons ſ. 82 

7 Ale and beer ſhall be retailed by a 
ſtandard meaſure ſ. 83 

8 No ale or beer exported ſhall be un- 
laden | 


ALIEN. 


I Living in England owes a local al- 


A TaBLE OF, PRINCIPAL Marr. 
3 Aliens, whether in amity 


* manner ſhall be 


4 By 12 Arn c. 2. no ſugar, honey, 


i. 84 


Who invade the kingdom in N 1 


by martial 
Page pot 


60 f 


AMMUNITION, 


t By 22 Geo. 2. c. E 

in the fleet Who a Aer — 
ammunition ſhall be Puniſhed b 
court-martial 761. 


AME RCIAMENI. 


i How murder was anciently amerc! 
8 114, f. 22. 119.6; 


AMBASSADORS, 


t How they are to be dealt with i 
caſes of treaſon and other capital i 


fences {1 


ANIMALS..-Fide Larceny. No 
to 58, 


ANGLESEA, 
i Salop is conſidered as the nen: EH 
county 220, 2:1 


. ANNUITIES. 


r To forge any order, &c. for eiche 
quer annuities is felony without ci 
gy 2 

2 Or any South-ſea annuity or dite 

208 |. ll 


ANCESTOR. 


1 By 1 Jac. 1. c. 4. the pra i 
ſhall not be liable to penalties 0c 
ed by the recu/ancy of the anceb® 
unleis the king had ſeized two dh 


!e glance 50 {. 5 


2 Huw to be indicted fer treaſon 164. 
2 * 


ot the lands in the anceſtor's lift 1 
; ' 30 . 5 
| 2 ds 


= 8, 


why — 


— 2 


R 4 i 


- 


A Taps 0#, Paincipar MATTERS, 


+ if the heir be alſo a recuſant the 

f oo is liable to the egg of 
the anceſtor unleſs he —— 
.56 

; Lands in the fee tail claimed from 
anceſtor are not liable 8 ibid. 
4 By 33 Hen. 8. c. 39. the heir is char- 
geable with the debts of his anceſ- 
cor, &c. ibid. 


APPLES, 


1 May be engroſſed _ 483 f. 17 
2 The duty on importation 523 f. 121 
3 By what meaſure to be fold ſ. 120 


APPROVER. 


1 If any gaoler ſhall approve his pri- 
ſoner he ſhall be guilty of felony 194 


APPEALS.—Fide Highways. 


1 Whoever appeals to Rome incurs pre- 
munire 791. 15 

2 Such as were formerly made to Rome 
ſhall now be made to chancery 30 
ſ#20 

3 A defendant aggrieved” for - hereſy | 
ſhould appeal to a higher eccleſiaſti- 


cal court and not to a temporal one | 


71.9 


years as an apprentice, upon pain of 
o 4. a month Page 564, c. 90 
2 Conſtructions upon the above ſtatute 


GAR. | 565 (N) 
ARCHBISHOP.—7ide Henry. Biſhop. 


ARMED and DISGUISED. 


1 Whoever, being armed and diſguiſed, ” 
ſhall ſteal fiſh out of a river or pond, 
of reſcue an offender ſhall ſuffer with- 
out elergy 222 f. 4 

2 Or ſhall appear in any incloſed place 
where deer are kept—or in any high-. 
road, &c. or ſhall deſtroy apy fallow 
deer, or rob any warreg 187 f. 2 

3 Or ſhall aſſemble to the number of 


three, for the purpoſe of ſmuggling 
121287 f. 1 
4 In what manner the Mende | be 
armed ö 2:04 . 


ARREST. 


1 An innocent perſon indifed no: ſub- 
mitting to an arreſt by warrant, if 
unavoidably killed, the officer is juſ- 
tified 106 4 12 

2 Homicide during an affray in conſe · 
ſequence of an arreſt in a Civil ac- 
tion may be juſtified if the officer is 


4 If a wife bring a malicious or falſe 
appeal ſhe ſhall be impriſoned till the 
maxe fine to the king 4. 5 

5 An appeal may be brought for marm . 
mg | 176 (N) 


APOTHECARY. 


reſiſted | 107 f. 17 
3 How far one perſon may interpoſe to 
reſcue another from an arreſt, withs 
out incurring the guilt of murder if 
death enſue 129 f. 54 
4 What homicide, in endeavouring to 
eſcape from an arreſt ſhall be deemed 
murder 


ſ. 55 


t By 3 Jac. 1. c. 5. no recuſant con- 
vict Rall ule the trade of apothecary 

| 29 1.47 

3 Exempted from ſelling ſpirituous li- 
quors 461 


APPRENTICESHIP. 


ARMS and ARMOUR.—/ide 4frays, 


1 By 2 Edw. 3. whoever ſhall ride 
armed, ſhall torfeit their arm our and 
be impriſoned 160 f. 4 

2 The power of juſtices upon this act 

2671.5 

3 By 3 Jac. 1. c. 5. No popiſh recuſant 


iP; Elz. e. 4. no perſon ſhall exer- 
cue a trade nor employ any pericn 


therein unlefſs he has ſerved ieven | 


convict ſhall keep arms, &c. 36 f. 17 
4 By 31 Fliz. c. 4. whoever ſhall em- 
bezzle the King's armour to the 
P p4 amount 


A TABLE or PrInciPal MATTERS, 


amount of 20 5. ſhall be guilty of fe- 
lony Page 75 1. 18 


= 
A 
: 


ARSENALS. 


1 By 12 Geo. 3. c. 24. whoever ſhall 
damage or deftroy the king's arſenals 
ſhall ſuffer death without clergy 75 


ſ. 19 


ARSON, 


r Is maliciouſly burning the houſe of 
another | | 165 c. 39 
2 Not only a manſion, but any houſe, 
with the out- buildings may be ſubjects 
of this offegce 166 
3 So alſo bagps full of corn whether 
joining tMe houſe or not f. 2 
nd the word domus is ſufficient with- 
out manſienalis ibid, 
5 But burning the frame of a houſe or 
a fact of corn is not arſon . 


6 But by 5 Eliz. c. 13. to burn corn in 


the four northern counties is felony 
without clergy ibid. 
7 And by 22and 23 Car. 2. c. 7. to 
burn in the night corn, 2 hay or 
barns or other houſes is felony 7d. 
8 It is not arſon to burn a houſe of 
which a man is in poſſeſſion, vr ſeized 
in fee, even though in a town and 
with intent to burn other houſes (but 
a pauper may be guilty of this of- 
fence for burning the publick work- 
. houſe, &c.) . 3 
9 For no intention to do an injury is 
felonious ibid. 
10 But it may be puniſhed as a miſde 
meanor ibid. 
11 And barely ſetting the houſe on 
fire, will not conſtitute this crime, 
unleſs it barn 167 f. 4. 
12 If a man burn the houſe of A. and 
thereby happen to burn the houſe of 
B. he may be indicted for burning 
the houſe of H. ibid. ſ. 5 


OF MALICIOUS INCENDIARIES p. 4 

223 
13 By 37 Hen. 8. c. 6. ſ. 4. to burn 
any cart loaded with fuel incurs 100. 


223 ap, 4 


and treble damages 


14 By 4 and 5 W. and M. 
burn the covert for red' 


C. 23 1 


. . 2 . or bl 
game within the time ſpecified, K 


priſonment for one month, &c. P. 223 

s ; . 
15 By 28 Geo. 2. c. 19. to burn te 
covert for deer or game, any ſun be- 


tween 5 J. and 40s. bi 
16 By 1 Geo. 4 48. to Bw 
wood or coppice is felony 224 ; 
17 By g Geo. 1, c. 22. to burn any 
. houſe, barn or out-houſe, or an 
hovel, cock, mow, or ſtack of corn, 
ſtraw, hay or wood, or to reſcue 2n 
offender is felony without clergy ibi 

; . 
18 A priſon within the protecticr 4 
this act ibid. (N\1 
19 But a leſſee for years cannct be 
guilty by burning the houſe in which 
he is in poſſeſſion itid (N). 
20 How a declaration and an indict nent 
differ, upon this act ibid. (N): 
21 By 10 Geo. 2. c. 32. to ſet fre to 
any coal- mine, felony without clergy 
ibid. l.; 
22 By 9 Geo. 3. c. 29. to burn th 
mill, felony without clergy ; but the 
proſecution muſt be within eighteen 
months ilid. ſ. 0 
23 For other offences by burning . 
I. 


ARTIFICERS. 


1 The orrERNCE cr SEprcING them 
558 c. $7 

2 By 5 Geo. 1. c. 27. to ſeduce ari- 
ficers in wool or meta], or any clock 
or watch maker into any forcig! 
country incurs penalty of 1c0/. and 
three months impriſonment . 

3 The court can inflict but oxe penait! 
on one information, although again! 
ſeveral oftenders ibid, N 
4 Or if ſuch artificer, uſing his tr! 
abroad, ſhall not return home 61 
tice given him he fhall loſe his 25 


ram legem, &c. 


5 On complaint to a juſtice that 4 


perſon is endeavouring to ſeduct ſuck 
artificer, &c. he may bind him over te 


the quarter ſeſlions, and on _ 
as 


Ta on ( S .-. * 


ſ-curity 


ſtatute 


niihment 


ther 


. 


angry manner 


to an aſſault 


tery 


$ By 22 Geo. 3. c. 60. to ſeduce any 
workman in the printing callicoes, 
muſlins, cottons, 
ſame puniſhment 

g By 25 Geo. 3. c. 67. to ſeduce any 
perſon employed in the iron and ftee] 
manufacture; or in the making of the 


tools and utenfils incurs the ſame pu- 


he ſhall be impriſoned till he gives 
| Page 559 
6 By 23 Geo. 2. c. 13. to ſeduce any 
manufacturer in wool, 1 
or fille, &c. or any artificer as above 
mentioned, incurs a penalty of 5004. 
and impriſonment for twelve months 
far the firſt offence, and 1000/7. and 
two years for tae ſecond 5 . 
7 A coach ſpring maker is within this 


I, mohair, cotton 


. 4 
ſ.5 


incurs the 


560 


1. 7 


ASSERTION. 


Jo aſſert that both or either houſe of 
parliament have a legiſlative autho- 
ni without the king is premunire 86 

Vide Speaking, | 


ASSAULT and BATTERY. 


| An aſſault is an attempt, with vio- 
lence, to do a corporal injury to ano- 
263 c. 62 
2 4; by ſtriking at him ; or pointing 

an offenſive weapon; holding up a 
kit, Le. or any other act done in an 
ibid. ſ. 1 
3 But no words whatſoever can amount 


ibid. 


+ An offender may be found guilty of 
the aſault and acquitted of the bat- 


ibid. 


5 4 batfery is any injury actually done 
to the perſon of another; as ſpitting 
in his face; treading on his toes; 
loiting him in a revengeful manner 


ibid, 1. 2 


b Every battery includes an aſſault 3 
therefore if the aſſault be ill laid and 
tue battery good, it is ſutlicient © ibid. 


ſ. 1 


—_— 


A TABLE or PrInciPar MaTTERs. 


7 It is no battery for an officer to lay 
his hand gently upon the perſon he is 
about to arreſt Pat 264 

8 Howa battery may be juſtified on 

3 


9 Son aſſault demeſne may be taken ad- 
vantage of on an indictment, as well 
as in an action; it may be given in 
evidence under not guilty in the 
firit and muſt be pleaded, ſpecially in 
the latter ibid, 

10 How aſſaults and batteries are pu- 
niſhed | 264 f. 4 

11 Aſſaulting peers or members of par- 
liament | ibid. ſ. 5 

12 Aſſaulting clergymen ibid. ſ. 6 


13 Aſaulting a maſter or miſtreſs ibid. 


ſ. 7 


14 Aſſaulting a privy coffncillor 25 
8 


15 Aſſault for money won at play ſ. 
16 Afaulting in the ſtreets with intent 
to ſpoil cloaths 265 f. 10 
17 To zffault by ſhooting at another 
| my ibid. 1.11 
18 Aſſaulting with intent to rob 1314. 
ſ. 12 

19 Aſſaulting a maſter woolcomber, 


Kc. ibid. ſ. 

20 To aſſault or threaten an pokes” 
tor ſuing him, or the attorney, coun- 
ſel, or jurors in the cauſe, or a gao- 
ler for detaining a priſoner is a con- 
tempt go 1. 14 

21 A priſoner aſſaulting his gaoler may 
be lav/fully killed by him in the af- 

| fray 107 1.13 

22 In a bare aſſault upon a houſe, if the 
owner fling out his money it is no 
burglary 160 ſ. 3 

23 But otherwiſe if upon the aſſault 


the door be opened and be enter the 
houſe 161 


24 To aſlault with intent to hinder the 
exportation of corn, &c. is a miide- 
meanor 243 


4 


ASSEMBLY,—/ide Riot. 


1 An unlawful aſſembly is a diſturbance 
of the prace by perſons barely aſſem- 
bling 297 


2 An 


A TABLE or Paixcivrart Matters: 


2 An aſſembly of a man's friends for 
the defence of his perſon, &c. is un- 
I-wful Page 297 
But ſuch an aſſembly in à man's 

houſe for the defence of it is lawful 


£ ſ. 10 
4 How unlawful aſſemblies ſhall be ſup- 
pPreſſed, & c. ſ. 11 


A 


i 


SPORT AVIT,—7ide Larceny. 
2 Is eſſential to every indittment for 


Jarceny - 134 f. 2 
2 What ſhall be ſaid a ſufficient a/por- 


tation 135, (N) 1 2391 . 18 
4884 2 E.—vide Bread. 


ASSURANCE. 


2 To forge or counterfeit the common. 
feal, &c. of the London or Royal Ex- 
change Aſſurance Offices felony with- 

out cler 209 f. 14 
2. Deſtroying a ſhip to obtain the aſ- 

fſurance is felony without clergy. 185 


ATTAINDER. 


2 Anciently it waz thought that any one 
might kill an attainted perſon 106 


ſ. 8 
2 But it is now determined to be mur- 
der 121 f. 15 


3 An attainder in piracy corrupts not 
the blood | 153 f. 7 


AT TORNIEsS. 


1 An attorney may proſecute or defend 
in the court where he is inrolled on a 
ſpecial retainer 542 f. 28 
2 He may lay out his own money in the 
cauſe and maintain an action to reco- 


ver ĩt ibid. 
g How they may proceed in other 
courts | ibid. 


4 If any attorney be guilty of deceit, 
colluſion or impoſition he ſhall be diſ- 
qualified and impriſoned 542 f. 29 


lla fallely reciting a many 


| Pa 

6 As where he brings a 8 

poor man, who had no title, in du 
to get ſſion ä 


. . jj 

7 Or if he appear and confefs judor,. 
without warrant * 

8 Or pleads a falſe plea to impole 
the court 1 


ATTEMPT to ROI 


1 By / Geo. 2. c. 21. whoever ſhall x 
| fault another by menace, or in a, 
olent manner demand their 
with an intent to rob ſhall be tal. 

rted for ſeven years 10 
ow the offence muſt be laid ul 
proved ibid. t 


2 


AVOIRDUPOIS WEICGCHT. . 
Bread. 


AUDITA QUERELA. 


I Conformity upon 1 Jac, 1. c. 4 51 
good bar on an audit qui 
againſt an informer 30 bg; 


AUTHORS, 


1 By 8 Ann; c. 19. authors or tief 
ſigns ſhall have the ſole right of pin 
ing their works for fourteen yea!s, 1 

60 

2 A muſical compoſition is within r 
act iii. (A 

3 So an abridgment, or an index Bi 
be within at, but guere as wack 

194+ 


4 But every volume hefore publicun 
muſt be entered in Stationer's us 
in the manner deſcribed 45 

5 And nine copies ſhall be left ben k 
the univerſities, &, _, * 

6 And after the expiration of the iu 
fourteen years the right ſhall kin 
to the authors, if living, for an 
fourteen years 4776.4 


5 As where he ſues out an habere fac. 


. 6 5 
7 The caſe of literary * Aol 


aſſigning the ſo a8 
. — 3 gent intereſt of 
authors Page (J) 7 


g By 8 Geo. 2. Cc. 13s the 


property of 
engravings is ſecured to their inven- 


tors for tourteen years 477 . 28 


10 But the zam of the proprietor, and 


the day of publication muſt be en- 
at 4 the plate =} 
11 By 17 Geo. 3. c. 57- propnetors of 
prints may bring an action on caſe, c. 
for altering, adding to, or diminiſh- 
ing the prints 472 
12 By 15 Geo. 3. c. 53+ the univern- 
ties and colleges may print their own 
books, &c, at their own preſs ſ. 29 


AVE RMENT.—/ide Jadiament. 


i 288 


urn 


BACON and PORE 


„ = may be ſeized. P, 520 


2. At what prices they may be export - 
ed ſ. 


a 109 
4 May be exported although they do 
not exceed the prices mentioned. ſ. 1 10 

4 How they may be exported to places 
in amity with the crown. . 111 

5 The duties to which they are ſubject. 
ſ. 112 to 114 


A1. 


A juſtice of the peace may either bail 
or commit one who has dangerouſly 
wounded another, till the year and 
day be paſt; but he ought to be cau- 
tous if the wound be dangerous. 270 

2 A juſtice of, the peace cannot bail in 

omicide per infortuninm or % defen- 
ende, but muſt commit till the aſ- 
lizes; but the offender may be brought 
up by habeas corpus and bailed. 1 14 

3 Anciently they might have been bail- 
by 12 men upon the writ de odio 

et atia, | ſ. 24 

+ Whoever is bail for another may take 


A TABLE OF PAIN SAAT MArTERS. 
vithout being guilty of maintenance 


ſ. 108 


Page 5 39 1.19 


5 By 21 Jac. 1. c. 26. to acknowledge, 


or procure to be acknowledged, any 
recognizance, bail, &c. in the name 
of any other perſon without their con- 
ſent, is felony 178 f. 


6 In putting in bail before a judge, if a 


man per/onate another in one county, 
and the bail be filed in another, the 
ſhall be where the perſonating 
was committed 179 
7 The bare perſonating or acknowledg- 
ing is no felony, but a miſdemeanor, 
unleſs the bail be filed ibid, 
Bail put in in feigacd names, and no 
ſuch perſous exiſt, the offender cannot 
be proſccuted for per/onating ; but 
he may be ſet in the pillory 179 (N). 
By 4&5 W. & M. c. 4. perſonati 
bail, before commiſſioners authoriz 
to take bail in actions depending in 
the courts at Weſtminſter, by >, Ore 
the perſon perſonated ſhall be made 
liable to pay, &c. is felony. 179. 11 


BAILIFF, 


1 Of a corporation is within 13 Carts. 
c. x. muſt take the oaths, 15 f. 4 
By $ Geo. 1: c. 4. he ſhall not be 
preſent at any other place of worſhip 
than in the church in his official habit, 
&c. 1 
By 8 Hen. 6. c. 9. bailiffs of a fran- 
chiſe, not returning the king's writ 
upon forcible entry, ſhall forfeit 20 J. 
277 f. 11 


BAILM ENT. 


Bailment of goods to another for a 
ſpecial purpoſe, gives be b le (ach 
a poſſifhon of them that he cannot be 
guilty of felony in ſtealing them while 
the een continues 134 f. 3 
But it e oailee take away part of what 
is bailed to him, he may be guilty of 
felony, for his poſſeſlion was of the 
whole, as one entire thing, and not 
of any diſtinct and ſeparate part 135 
3 The builment alſo muſt be fairly and 


care to have his appearance recorded, , 


honelily obtained; for, if it appears 
to 


A TABLE OT PRINCI TAI MATTaRg. 


to have been acquired with a felonious 


intention at the time, in ſuch caſe 
although the owner actually delivered 
the goods, yet conſtructively he ſtill 
retained the poſſeſſion of them Page 

F 135, 137 


2 and bona fide, and the felonious de- 
ſign is hatched in the mind of the 
bailee ſubſequent to the delivery of 
the goods, he is not guilty of larceny, 
but of a bare breach of truſt, by tak- 
ing them away. ibid. 
5 If a perſon has only the bare charge 
of goods, or the ſpecial uſe of them, 
as a ſhepherd of ſheep, a butler of 
Plate, &c. this is not a bailment, 
which changes the p of the 
owner. 1361,6 
The paſſeſſion and the property are both 
delivered to the bailee by a proper 
Bailment ; but when the purpoſes of 
the bailment are performed, the bailee 
is diveſted of the poeion; and if he 
then take away the property, feloniouſ- 
ly, it is larceny ſ. 


n 
- 


0 7 
7 A bailer may be guilty of felony in 


taking his own goods from his baile? 
. 145 1. 30 


* 


B AK E RS. — ide Bread. 


t. By 2 & 3 Ed. 6. c. 15. bakers are 
puniſhable for confpiring to raiſe the 
price of victuals. 481 f. 10 

2 May bake victuals for dinner for their 
cuſtomers on a Sunday 11 

5 But they cannot bake loaves of bread 
or rolls in the uſual way of their trade 

| | ibid. 


BALLAST, 


1 By 19 Geo. 2. c. 22. the ballaſt of 
ſhips not to be caſt out in the harbour 


| 200 (N) 
2 Heaving it on the Thames, a penalty 
in lieu of tranſportation 248 


BANKS, 


But if the bailment be originally fair | - 


1 By 6 Geo. c. 16. whoever ſhall de- 
itroy banks, as fences, to certain 


woods, &c. ſhall be puniſhed as 4, 
rected by 6 Geo. 1.c. 4. Page 1 

2 By 22 Hen. 8. c. 11. to deſtroy cer. 
tain banks in Norfolk is felony, 100 
By 10 Geo. 2. c. 32. to cut off, dr:y 
up, or remove any piles, &c. for 
ſecuring banks made to prevent the 
adjoining lands from being overflowel 
incurs a penalty of 20 J. 199 .. 
All the proviſions of the Blact ad 
ſhall extend to offences againſt any 
bank, or banks of rivers, or ſes- 
banks, &c. 200 
5 By 6 Geo. 1.c. 2. whoever ſhall cut 
down the banks of any river or any 
ſea bank whereby the lands ſhall be 
overflowed ſhall be guilty of felony 
without clergy. l.) 

6 By 27 Geo. 2. c. 19. whoever (hall 
deſtroy any bank, &c. for benefiting 
Bedford level ſhall ſuffer death with. 
out clergy {.8 

7 By 4 Geo. 3, c. 12. whoever ſhall 
deſtroy any banks to any navigation 

_ erected by parliament fo as to impede 
the ſame may be tranſported for ieren 
years . 9 

8 For breaking the banks or dams of 
private fiſl. eries. - ibid Nei. 

9 By 15 and 16 Geo, 2. c. 33. to de- 
ſtroy ſtarr or bent, planted to preſerie 
ſea banks 75 


3 


BANK oe ENGLAND. 


1 By 15 Geo. 2. c. 13. if any officer of the 
bank entruſted with any of the effec 
of the company, or the effects of any 
other perſon therein depoſited, (hill, 
ſecrete, embezzil, or run away with 
the ſame or any part thereof, he ſhall 
be guilty of felony without clergy439 
By 8 and 9 Will. 3. c. 20. to forge 
the ſeal of the bank, or any nor 
ſigned by the bank—felony withon 
clergy "7 
3 By 11 Geo. 1. c. 9. whoever ſha! 
forge, alter, eraſe, utter, or exchange 
any bank note, ſhall ſuffer as in ca 
of felony _ | = 
4 By 12 Geo. 1. c. 32. to m_ 

name of any of the caſſuers or” 


* 


Su GS 


= & ws 


tank is felony without clergys Pate 


2051. 3] 


By 15 Geo. 2. c. 13. to alter any note 
or obligation under the ſeal of rhe 
bank,or to dem and the money for the 
ſame, Kc. felony without clergy 1.4 

6 By 13 Geo. 3. c. 79. to make or cauſe 
to be made or to have unlawfully the 
poſſeſſion of any frame,&c.tor making 
paper, with the words, Bank of Eng land 
viſible in the ſubſtance ; or to make 
any ſuch paper, or to cauſe, by any act, 
the words Bank of England to appear 
in any paper is felony without _— 

29 

7 And whoever ſhall engrave, &c. 
upon any plate, &c. any note or bill, 

-or any part thereof, containing the 
words BANK oF ENGLAND or BANK 
PosT BIIL, or any words expreſſing 
the ſum,&c.of ſuch note in wh1te letters 
er figures on à black ground; or ſhall 
uſe ſuch plate, &c. or have the ſame 
in their cuſtody ; or ſhall utter ſuch 
note, ſhall be committed to goal for 
fix months ſ. 6 


BANKRUPTS. 


1 Who ſhall not within forty two days 
after notice of the commiſſion, ſur- 
render to the commiſſioners, and ſub- 
mit to be examined, upon oath, and 
diſcloſe their whole eſtate and effects, 
and deliver up all their books and pa- 
pers: or who ſhall embezzle to the 
amount of 20 J. are guilty of felony 
without clergy 20 

2 But the ſtatute muſt be ſtrictly purſued 
m the commiſſioners commitment ; 
and a court of equity will not aſſiſt 
2 proſecution for this offence by or- 
dering the officer to attend with the 
papers, &c. ibid. (N)2 

3 But the chance!lor may enlarge the 
ume not to exceed fifty days from the 
end of the forty two days 204 

+ Any truſtee or other perſon who ſhall 
conceal the effects of a bankrupt ſhall 
forfeit 1001, ibid. 1. 3 


3 A bankrupt may be apprehended if 
he is likely to abſcond * 


ibid. (N) i 


— 


5 There muſt be more than one a# for 


A TABIIZ OT PRINCIPAL MATTERS. 


| BANN 8.—7ide Marriage. 
BAPTISM, 


1 By 3 Jac. 1. c. 5. Popiſh recuſants 


neglecting to baptize their children 
within one month after their birth by 
a lawful miniſter, &c, forfeit 1001. 
Page 37 1. 22 
Diſſenters need not ſubſcribe to thoſe 
of the 39 articles concerning infant 
baptiſm, 171. 2 


BARGAINOR. 


By 8 Geo. 2. c. 6. to forge any entry 
of the acknowledgment, in bargain 
and ſale in the county of York, by 
which any freehold ſhall be affected 
incurs the penalties of 5 Eliz. 211 


ſ. 19 
BARONS 


Of the exchequer as /uch are not 
within the ſtatute of treaſons 61(N)12 


| I 
BARK.—Fiade Trees. Freehold, +. 


BARRATRY. 


A barrator is a common mover or 
maintainer of ſuits 524C. 81 
Every thing whereby diſquiet may 
grow among neighbours is barratry 

525 1.2 
But no number of falſe actions 
brought by a man in his own right 
will make him a barrator 23 


4 Nor can an attorney be a barrator 


for maintaining a groundleſs action 
ſ. 4 


the charge is communis barractator ſ. 5 


6 Quere if a feme covert can be guilty 


ot this offence ſ. 6 


7 By 34 Edw. 3. c. 1. juſtices of tho 


peace may hear and puniſh this of- 
fence ſ. 7, 8 
| 8 No 


A Tazrt® or Pxincivalt MaTTERS, 


8 No indiment good without the 


words communis barractator P 5 26 1.9 
9 But contra forman flatuti will not vi- 
tiate an indictment for barratry, al- 
though the ſtatute only goes to the pu- 
niſhment | 10 
10 It need not be charged to be done at 
any particular place ſ. rx 
11 But it muſt conclude contre pacem 
ſ. 12 

12 The parties muſt interchange a note 


of the particular matters to be given | 


in evidence ſ. 13 
13 The puniſhment of this offence ſ. 14 


BARRISTERS. —Vide Counſellors. 


1 Shall take the oaths, &c. in open 
court, before they ſhall be admitted 
to the vocation 81 f. 27 

2 By 7 Will. 3. c. 24. barriſters prac- 
tiſing as ſuch in any court whatſoever, 
without taking the oaths, &c. and 
ſubſcribing the declaration incur a 
premunire 84 f. 43 

3 By 13 Will. 3. c. 6. and 1 Geo. 1. c. 
13. every perſon who ſhall act as har- 

ritter, &c. in any courts in England 


ſhall, within tbree months, &c. ſub. 


ſcribe the oaths at Weſtminſter, or at 
the general ſeſſions of the peace 
where they reſide, or they ſhall iþ/o 
adde be rendered incapable of the 
{aid office, and en cexvi{aion, ſhall be 
diſabled to ſue, &c. or to vote, &c, 
and forfeit 500 J. 97 
4 By St. Weſt. 2. c. 49. none of the 


king's council, &c. ſhall receive any | 


freehold while the thing is in plea 
| 546 f. 11 

5 A harriſter receiving part of land for 
bis wages, after the 1yit is determined 
js not within 28 Edw. I. c. 11, 
againſt champerty 548 f. 20 

6 A barriſter cannot juſtify indirect 
practices to influence a jury 549 f. 5 

A counſel, having received his fee, 
may lawfully ſet*forch his client's 
' cauſe to the beſt advantage, but he 
cannat give him money to maintain 
his ſuit 6421. 27 

8 Barriſters are liable to puniſhment for 
any deceitful practice ſ. 29 


9 By St. Weſt. 1. e. 29. if 6 
the court or the party, er 
diſbarred and impriſoned, dec. Pagerhy 

to And counſellors not ſworn * 

much within this act as ſerjeants, (. 


55 


BARON AND FEME. 75. Fer 
Covert. 


BASE MONEY, 


1. If the king's miniſters make 
of baſer alloy than they . 
and their receivers and comforter 
are within the ſtatute of treaſons 6: 
'F 
To utter baſe money knowingly A 
high miſpriſion at common law f f 
By 8 and g W. 3. c. 26. hoe ver fle! 
make baſe coin reſemble the cuneit 
money of England, cr ſhall wah & 
colour, &c. any round blank of bak 
metal for that purpoſe, their aden, 
&c. are gory of high treaſon. 6; 
4 By 1 and 2 P. and M. c. 11. to ipper 
baſe foreign coin current here is hipi 
5 The perſon importing muſt know itt 
be of” PET {. 63 
6 If baſe money be found on a ſuſpiciou 
perſon he may be arreſted (61.6 

Vide Coin. 


BASTARD, 


t By 21 Jac. x. e. 27. if a woman it 
delivered of a baſtard child, and pn 
. vately endeavour to conceal the dean 
ol it ſo as to prevent it being kost 
whether it be born alive or not, 0. 
cept the mother can prove, by one 
witneſs, that ſuch child was bun 
dead ſhe ſhall ſuffer as in ca © 
murder 121 If 
No baſtard children born in vage 
cy, ſhall gain a ſettlement by birth 
or be ſent to the place where bo 
for want of other ſettlement ; bot! 
ſettlement of the mother ſhall be 


11% 
ſettlement of ſuch 112 . 


BATTERY. Aſault. 
1 P26 

1 Every battery includes an aſſault - i 

ill lai defen- 
If the aſſault be ill laid the 

d guilty of the bat- 
dant may be found guilty —— 
is any injury, however 
3 — of ages . 
2 
ay juſtify laying his bands 
— 8 ks for a lawful purpoſe 
. 264 
How battery may be juſtified and 
ö puniſhed .. 3, 4 
6 Surety of the peace may be required 
for a threatened battery 


- 


tery 
z A battery 
ſmall, done to the 


4 


BAWDY HOUSE: 


| An inſurrection to deſtroy all bawdy 
houſes is high treaſon, from the ge- 
werality of the intention. 54. 25 
1 The offence of keeping a bawdy 
houſe is a common nuſance 357 c. 74 
A feme covert is puniſhayle wich her 
huſband for this offence, or without 
him, if he does not live with her 4 
ſ.12(N)1 

4 A lodger who keeps only a ſingle 
room for this purpoſe is indictable as 
the keeper of a bawdy houſe 357 
This offence is liable to fine, im- 
priſonment and ſuch infamous puniſh- 
ment as the court ſhall think fit :bid. 
d But the bare ſolicitation of chaſtity is 
not indictable ibid, 
A man may be bound to his good 
behaviour for haunting bawdy houſes 
with women of bad fame. 261 f. 2 
| How offenders may be apprehended 
«nd proſecutions carried on 358 f. 5 


B EAC H.—/ide Trees, 


BEARS. 


254 1.7 


A Ta#tt of PrRInciPaL MATTER. 


and therefore cannot be the ſubject of 
larceny. Pagel43 ſ. 23 


BEASTS, 


1 The felonious taking of domeftick 


beaſts, as horſes, mares, colts, &c. 
or any creatures domitz nature 2s 
poultry, &c. may be the ſubje& of 
larceny. 144 f. 28 


2 But animals of a baſe nature as dogs, 


bears, foxes, &c. or any animals 
fere nature and unreclaimed, cannot 


be the ſubject of larceny, 143 
BEER.—PFide Ale. Brewer. 


BEHAVIOUR. 


1 A juſtice of the peace may commit one 
guilty of a forcible entry if he refuſe 
to give ſurety for his good behayi- 
our 276 
2 The author of an obſcene writing may 
be bound to his good behaviour as a 
perſon of evil fame 355 f. 9. 
3 By 34 Ed. 3. c. 1. juſtices oſ peace are 
required to take of all them that be 
not of good fame, ſufficient ſurety 
for their good-behaviour 261 
4 But this means of ſuch only as intend 
to break the peace ſ. 2 
5 Or thoſe who by quarrelſome be- 
haviour give juſt ſuſpicion of their 
readineſs to break the peace ½¼4. 
6 As for offences contra bonos mores, as 
frequenting bawdy houſes, ſpeakin 
contemptuouſly of a magiſtrate thoug 
not in the execution ot his office ; or 
of a conſtable or other inferior officer 


in the diſcharge of his duty ibid, 
7 But this ſurety cannot be requyred for 
barely calling another names ſ.3 


8 This power in the magiſtrate is dii- 
cretionary and he may take the ſurety 
of all whoſe behaviour involves them in 
the deſcription of perſons of evil fame, 


2621, 4 
9 But if he commit for want of ſurety 


he 1 Pear, or other things of a baſe na- 
| bet "ure, are not ſo regarded by the law, 
my tha: « man ih uld die for their fakes, 


| 


he muſt ſhew the capſe with conveni- 
ent certainty. ibid. 


10 Inſtances 


A TABLE or Prin 


10 Inſtances in which this ſurety has | 
been taken Page 262 (N) 1 

11 A recognizance for ſuch ſurety may 
be forfeited by a commiſſion of the 

_ offence intended to be 2 by 


it | Lt; 
Fate. Contempts, Ne. 16. 20.—Conſpi- 
racy, No, 20. | 


BEGGARS, 


* 


1 Sofdiers or ſailors wandering as beg- 
gars without a teſtimonial from a 
Juſtice ſhall be guilty of felony with- 
out clergy. - 183 c. 48 

2 Beggars pretending to be ſoldiers or 
ſailors ſhall be deemed rogues and 
vagabonds 184 f. 6 

3 All perſons going about from door to 
door, or placing themſelves in flreets, 
highways, or paſſages, to beg or 
gather alms in the pariſhes or places 

where they dwell are to be deemed 
idle and diſorderly perfons 5 

4 One juſtice may, on conviction by one 
witneſs, &c. &c. commit ſuch offender 
to hard labour for a month, ibid. 

5 Any perſon may apprehend /uch beg- 

ars and carry them before a juſtice, 
if they reſiſt or eſcape, they ſhall be 
puniſhed as rogues and, vagabonds 76, 

6 The juſtice may order the overſeer of 
the pariſh to give the perſon appre- 
hending ſuch beggar a reward of 5 5. 

Vide Vagrants. ibid. 


BELL METAL,—/ide Stolen Goods, 
BENEFIT or CLERGY. ide Felgnies. 


E.. 
1 By 15 and 16 Geo. 2. c. 33. whoever 
fall deſtroy bent on the ſea coaſts 
mall forfeit 205, ibid. 


BIGAMY, 


1 By 1 Jac. 1. c. 11, if any married per 
ſon, ſhall marry another perſon, the 


former huſband or wife being alive, | 


ſhall be guilty of felony 174 


cIPAL MaTTEeRrs, 


2 The offenders may be tried in te 
county where they are apprehend 
but it 15 no felony Pager 

3 If the huſband or wife fall jy 
continually remaining beyond theſe, 


by the ſpace of ſeven years together 


4 Or ſhall. be abſent the one 3 
other for the ſpace of ſeven ens 
within the kingdom, the one ns 
knowing the other to be alive wih 
that time. ib 

5 Or if either of them ſhall be d. 
vorced or the marriage declared wid 
by the ſpiritual court at the tine of 
the ſecond marriage. 5 

6 Or if either of the wr 
within the age of conſent, i. 

7 But this offence ſhall not incur 2. 
tainder, corruption of blood, lok dt 
dower, or diſheriſon . 

8 A divorce, @ winculo matrimonii, ud 
alſo a menſa et thore cauja adulterii a 

Jevite is within the exception of th 
ſtatute. | F 

9 Where one of the parties is within the 

age of conſent, the other is thereby 

alſo exempted from the felony. . 

10 If the firit marriage be beyond i, 
and the latter in England, the pary 
may be indicted for it in England (7 

11 And guere if he may not though tle 
firſt marriage be in England, aud de 
ſecond beyond ſea 1 

12 The firſt and true wife is rot an u. 
miſſable evidence againſt her _ 

175190 

13 She cannot even make an afidait 
poſtpone the trial, id 

14 But the ſecond woman is a competett 
witneſs, . 

15 A ſecond huſband, without Fun 
of the firſt marriage, is intitled tot 
profits of the woman's induſtry 5 

16 The production of the ſentence 8 
ſuit for jactitation does not Frech 
the proof of the marriage 0 

17 If ſuch a ſentence ' were concur 
evidence againſt the fact of mam 
yet it may be impeached by _ „ 
colluſion. * 


Vid: Marriage. 


B 


— — 


II 


BILLS.—Fide Forgery- Choſes in Aion. 


1 By 2 Geo. 2. Cc. 25- it is felony with- 
out clergy to forge, or cauſe to be 
forged, or to aſſiſt in forging, any bill 
of exchange or promiſſory note for 
the payment of money, or any indorſe- 
ment thereon. Page 210 f. 16 

2 And by 7 Geo. 2. c. 22. to forge, &c. 
any acceptance, or number, or prin- 
cipal ſum thereon, 2411. 18 

2 So alſo by 31 Geo. 2. c. 10. to forge; 
xc. any bill to receive the monies due 

to any ſeaman, &c. 212 . 21 

Or by g Geo. 3. c. 30. knowingly to 

utter the ſame. ibid. 


LLS os MORTALITY .—-Yide page 
33. Chairman, Cattle No. 8. 21. Bread. 


BILLINGSGATE.—Vide Nuiſances. 


BIR C H.—/ide Trees. 
BIS HO P. Vid Premunire. 
Pepery. 


Every biſhop may convi& for hereſy 
vithin his own dioceſe, and proceed 
to puniſh by church cenſures. 6 ſ. 4 
But no other ſpiritual judge can. ibid. 
8) 24 Hen, 8. c. 9. the archbiſhop of 
either province may cite the offender, 
if the immediate ordinary conſents, or 
if de neglects his duty. ſ. 5 
. and 12 Will. 3. c. 4. whoever 
convict a popiſh biſhop of ſayin 
maſs, ſhall abt 3. 2 "oY the of 
fender be condemned to perpetual im- 
Auonment,—But this is repealed by 
18 Geo, 3. c. 60. provided the of- 
Fender ſhall have taken the oath there- 


u preſcribed before any proſecution 
dmmenced, - 39 f. 2 


0 
* 
1 
. 

f 


A Tas zor PRINCIPAL MATTER 6 


BLACK ACT. 


1 By g Geo, 1. c. 22. it is felony with- 
out clergy to appear, ARMED AND 
DISGUISED in any incloſed grounds 
where deer, hares, or conies are uſu- 
ally kept. Page 187 
2 Or in any high road, open heath, com- 
mon, or down. 187 f. 2 
3 Or to hunt, wound, deſtroy, or ſteal 
any fallow deer. ibid. 
4 Or to rob any warren where hares or 
conies-are uſually kept. ibid. 
5 Or to ſteal or take away any fiſh out 
of any river or pond. 2322.. 4 
6 Itis alſo felony without clergy, whe- 
ther armed and diſguiſed or not to hunt, 
wound, deſtroy or ſteal any fallow 
deer in any of the king's incloſed 
parks or foreſts, (Sed Vide 16 Geo. 
3+ c. 30. p. 189) 187 
7 Or to break down the head of any 
fish · pond whereby the fiſh ſhall be loſt 
| or deſtroyed. | 212 1. 4 
8 Or to kill, maim, or wound any cat- 
tle, p 1801, 2 
9 Or to cut down or deſtroy any trees 
planted in any avenue or growing in 
any garden, orchard, or plantation, 
for ornament, ſhelter or profit. 275 
l. 
10 Or to ſet fire to any houſe, —. 
out-houſe, or to any hovel, cock, 
mew, a ſtack of corn, ſtraw, hay, or 
wood. 224 1. 4 
11 Or to maliciouſly ſhoot at any per- 
ſon in any dwelling-houſe or other 
place. 225 
12 Or to ſend any letter, without any 
name ſubſcribed thereto, or ſigned 
with a fictitious name demanding 
money, veniſon, or other valuable 
thing. 226 f. 3 
13 Or to forcibly reſcue any perſon, in 
cuſtody for any of the above offences. 
224 1. 4 
14 Or to procure, by gift or promiſe of 
- reward, any perſon to join in com- 
mitting any ſuch unlawful act. ibid. 


BITC H. Dog. 
Vor. I. 


1 5 Any two juſtices may receive infor- 


mation on the oath and ſubſcription 
of one | witneſs, which they ſhall 
tranſmit to a ſecretary of Nate, who 

| is 


Q q 


A TABLE or PIN IAI MATTER 


is to lay the ſame before the king and 
council, where an order may be made 
for the offender to ſurrender himſelf, 
after proclamation at two market 
towns, at the time and in the manner 
directed by the act; and if he neglect 
to ſurrender he ſhall be deemed con- 
victed of felony without clergy ; and 
the king's bench or goal delivery, on 
production of the order of council, may 
award execution againſt the offender. 

| Page 187 1.898 

16 And whoever ſhall abet an offender 
after the time limited for his ſurrender 


is expired, ſhall, oz conviction, be guil-| 


ty of felony without clergy. 188 f. 4 
17 But the ſurrender clauſe ſhall not 
ſuperſede the power of magiſtrates to 
apprehend the offender by the ordi- 
nary proceſs of law. 185 f. 5 
18 But if he is apprehended by the or- 
dinary proceſs, it ſhall avert the con- 
ſequences of the ſurrender clauſe, and 
the offender ſhall be tried by the com- 
mon law. 


19 The hundred is made Hable to the 


extent of 200 J. for the offences men- 


tioned, No. 8, 9, 10. x 
20 But the perſons injured muſt give 
notice to ſome of the inhabitants, 
within two days after the offence is 
committed and be examined within 
four days after, touching their know- 
ledge of the offence. 

21 The action to be within one year; 
and if the offender be convicted with- 
in ſix months after the offence, the 
hundred is exonerated. 

22 Juſtices may iſſue their warrants to 
ſearch for ſtolen veniſon. 

23 Perſons wounded, or if killed, their 
executors, &c. are intitled to 50 J. for 
apprehending and convicting an of- 
fender 

24 This act to be openly read at the 
quarter ſeſſions, &c. 

N. B. For the clauſes not referred to the 
book for, wide the act. 


BLACK LEAD. | 


1 By 25 Geo. 2. c. 10. to enter a black 
lead mine by force, and take away | 


wad, cawke, or lead, &c. their; 
ers and abettors ſhall be —_ — 


for ſeven years, or whipped, P, 213 
. u 


BLASPH EMV. 


1 All blaſphemies againſt God, or con. 
tumelious reproaches of our Saviou; 
are offences at common law, puniſh 
able by the temporal judges with ine 
impriſonment, and infamy, 10 l 

Vide Religion. F 


BLOOD. Corruption of Blu, 


BLACK MAIL, 


1 By 43 Eliz. c. 13. whoever inhabiting 
near the borders of Cumberland, 
Weſtmoreland or Durham, ſhall t:ke 
any perſons or goods and impriſeg 
them till ranſom made, &c. &c. {all 
ſuffer death without clergy, 201 


BLUDGEON.—/74; Vazraxt. 


1 By 23 Geo. 3. c. 88. a perſon 5. 
prehended with a bludgeon cr other 
offenſive weapon upon him, with in- 
tent feloniouſly to aſſault another, 
ſhall be deemed a rogue and vag- 
bond. 10 

BOATS. 

1 By © Geo. 2. c. 31. no perſon ſlal 
carry in a tilt boat, &fc. more th! 
37 paſſengers and 3 by the way. Ne 
in any other boat, more than 8 palſen 
gers and two by the way. Nor 

Sunday more than 8 perſons over 
ferry. I 

2 And if any greater number ſhall 

taken, and any paſſenger in a bot 
furcharged ſhall be drowned, the! 
vigator of the boat ſhall be 2 
as a felon. ; 

3 No perſon ſhall uſe any boat or bal 
on a Sunday without the allows 


A TAE or PrIncirat MATrTIZIS. 


of ſome juſtice of peace, on pain of 
. Page 11 ſ. 3 

fl But 40 watermen may be appointed 
by the Watermens Company to ferry 
boats over the Thames on a Sunday. 


12 
Vide 2 Geo, 3. c. 28. for thefts by bum 
boats on the Thames. 


B O N D.—/ide Uſury, Extertion, 


1 Stealing an obligation is not within 
21 Hen. 8. c. 7 139 f. 14 
2 Nor is the ſtealing a bond, felony by 
the common law. | ſ. 22 


3 But by 2 Geo, 2. c. 25. the ſtealing 
of bonds and certain other choſes in 
action, is made ſuch felony as ſteal- 
ing the property they ſecure wo 
be 


uld 
; 142 

4 Thoſe who have an equitable intereſt 
in a bond, may maintain another for 
the recovery of it. 539 17 

5 A bond is within 29 Eliz. c. 6. which 
authorizes the king to take the goods 
of a perſon abſenting himſelf from 
church on default of paying the 201. 
a month. 22 1.14 
6 By g Ann. c. 27. to forge South Sea 
bonds is © felony without clergy. 
208 f. 11 

7By 7 & 2 Will. 3. bonds given to pro- 
cure the return of a member to parlia- 
ment, are void; and the giver there- 
of hall forfeit 3001, \ 314 f. 8 
A bond, by a deputy to pay a cer- 
tain ſum at all events, is bribery, and 
void, | 313 

9 But not a bond to pay half the profits, 
or a certain ſum out of the profits of 
the office for a deputation. . 5 
10 The obligee may raſe out /ibris and 
inſert marcis, without being guilty of 

: 337 4 

11 By 2 Geo. 2. c. 25, to forge any 
nd or writing obligatory is felony 
without clergy, 2101.16 
1 To make a bond for 5001. ſeem to 
be a bond for 5000 1, by adding ano- 


BONA. 


1 Bona capelle is a good deſcription in 
an indictment for ſtealing the goods 
of a chapel ; bona domus et eccleſie 
for ſtealing the goods of an abbey ; 
bona parochianorum for ſtealing the 
goods of a pariſh church.. Page 144 

Vide goods and chaitels. Indid ment. Re/- 


titution. 


BOOKS. 


1 By 3 Jac. 1, e. 5. no perſon ſhall 
import, print, buy, or ſell any Popiſh 
books on penalty of 40 5s. for every 
book, and the books to be burnt. 46 

: ſ. 1 

2 The 8 Ann. c. 19. made to 3 

the writing of uſeful books. 475 f. 24 

The author of any book or his aſſigns, 

ſhall have the excluſive copy - right for 

14 years, to commence from the day 

of publication; and whoever ſhall in- 

vade that right ſhall forfeit all the im- 

preſſions and one penny for every 

ſheet found in his cuſtody. 476 

4 A muſical compoſition is @ book with- 

in the meaning of this act. id, (N) 

5 But the author may conſent, by writ- 

ing in the preſence of two witneſles, 

that another ſhall print ſuch 7 

ibid. 

6 But this act ſhall not extend to any 

book or books I without ſuch 

conſent, unleſs the title to the copy of 
the whole of ſuch books be regiſtered 

at Stationers hall. 476 f. 25 

7 Directions how the ſame ſhall be re- 

giſtered, if the clerk of the company 

refuſe to regiſter, he ſhall forfeit 201. 

and the author, on publiſhing the 

ſame in the gazette ſhall have the 
ſame benefit as if the work had been 
regiſtered. ibid. 

8 Nine copies of all books ſo regiſtered 

ſhall be left at Stationers-hall for the 


3 


ther cypher was forgery at common 
ly, 336 f. 2 
13 But forging a bond containing a 
mere gitt of perſonal chatels is not 
Within 5 Eliz, 342 £21 


| 


uſe of the Univexſities, &c. ſ. 26 

9 After the firſt 14 years the copy - right 
ſhall return to the authors, if living, 
for another 14 years. ſ. 27 
Qqz 10 The 


A TaBIE or Prin 


10 The caſe of literary property; and 
the mode of aſſigning copy- right ſo as 
to protect the contingent intereſt of 
authors. Page 476 (N) 7 

11 By 13 Geo. 3. c. 53. the Univerſities 
of Great Britain; and Eaton, Weſt- 
minſter, and Wincheſter, ſhall have 

for ever the excluſive right of printing 
at their own preſs, their own books. 


478 f. 29 


12 But they may fell the copy- right in 
like manner as any author. ibid. 
13 The king may grant the excluſive 
right of printing the ſcriptures and 
law books. 4711.6 


BORDERERS.—/ige Black Mail. 


1 For the offences of black mail. And 
of moſs troops, &c, Vide 200 to 202 


BRAWLING.—ite Afrays. 


1 A eme covert may be indicted as com- 
munis rixatrix. 5 (N) ir 
2 By 5 and 6 Edw. 6. c. 4. whoever 

mall Sracul, &c. in a church or church- 

yard, the ordinary, on proof by two 
witneſſes may ſuſpend a layman ab 
ingreſſu eccleiſiæ, and a clerk from 

miniſtration. 2711, 24 
3 This is a diftin& and ſubſtantive of- 

fence ; in the puniſhment of which, 

the ſpiritual court ſhall not be prohi- 
bited except they proceed to da- 


c AL Marry, 


5 The aſſize to be in avoirdupoize 
weight. | Page 491 

6 A return to be made weekly to the 
court of aldermen of London of the 
prices of grain, &c. in the London 
markets, to be entered in a book for 
the inſpeCtion of the bakers, f. 10 

7 And the aſſize ſhall be ſet the nen 
day by the ſaid court, if fitting ; if 
not by the lord mayor, ibid, 

8 The meal-weighers ſhall leave a copy 
of the returns at Bakers Hall. J. 

9 The ſame power, &c. given to the 
court 'of aldermen of every other 
city, who ſhall cauſe the prices of 
grain, &c. to be returned and ith ix 
two days ſhall ſet an aſſize to continue 
in force for ſeven days. 492 
10 In counties, two juſtices are 2utho-- 
riſed to ſet an aſſize, &c. ſ. 12 
11 Bakers may inſpe& the returns cf 
the prices of grain in order to enable 
them to object to the aſſize. £1; 
12 No baker ſhall pay any fee for a 
aſſize. {. 14 
13 Half peck and quartern loaves of 
wheaten and houſehold, to weigh in 
proportion to the peck loaf, &c. * 

7 


I; 
14 Where ſmaller loaves ſhall be allow- 
ed, no peck, half peck or quart 
loaves ſhall be fold. 1.16 
15 The ſeſſions may fix the juriſdic 
tion of any place within their di 
trict. ; ſ. 17 
16 An entry of the prices of grain, &. 
to be made by every clerk of dhe 
market. . 18 


mages. 272 (N) 
4 Cathedrals and their burying places 
are within this ſtatute. ibid. 


BREAD. 


1 In ſetting the aſſize, reſpe& ſhall be 
had to the price of grain, &c. in the 
eee 486 

2 Where there is an aſſize, only wheat- 
en and houſehold bread, or ſuch bread 
as ſhall be allowed, ſhall be ſold. 487 
3 The aſſize and price of bread ſhall be 
according to the tables, 


Q 


17 But no alteration ſhall be made in 
the price of bread unleſs the pnice of 
grain ſhall vary 3 4. per buſhe] frou 
the laſt ration, 494019 

18 Forfeiture on every meal weight! 
who ſhall neglect his duty, 2nd 00 
every officer who ſhall diſobey. l. 20 

19 Penalty for refufing to diſcloſe ue 
true price of grain, or for giring e, 
falſe price. . 2 


ibid. ſ. 721. But the party ſummoned ſb 
4 Explanation of the tables. 487 to 490 


20. If a falſe return 'or price ſhall be 
ſuſpected, the magiſtrates = . 
mine the party and ſine him - i 
be obliged to travel above fire males 


: 74. 
from his place of abode. 1 * 


\ 


A TIE of PRINCIPAL MATTERS 


12 Bakers ſhall make the bread of ſuch 


weight, goodneſs, and price as ſhall | 


de directed on pain of 405.P4ggl. 23 
23 Penalty for adulterating bread, 1. 24 
24 Penalty for adulterating corn. ſ. 25 
25 Penalty where the bread thall be of 

a 6iferent mixture of corn than what 

it imports. f {. 26 
26 Penalty for making bread under 

weight, ſ. 27 


27 Every loaf of wheaten bread to be 


marked W. and every loaf of houſe. 
hold H. | 497 


28 Bakers taking higher than the fixed | 


price, or refuſing, to ſell cheir bread 
forſeit between 10/. and 40s. ſ. 29 
29 Bread inferior to wheaten not to be 
higher than houſehold. ſ. 30 
zo Any magiſtrate, or peace officer by 
warrant, may ſearch the houſes of 
bakers, for bread wanting weight, 
er adulterated, &c. or not truly mark. 
ed, and ſeize the ſame. ſ. 31 
31 How adulterated meal or flour, &c, 
may be ſearched for and ſeized. ſ. 32 
52 The offender ſhall forfeit not ex- 
ceeding 10 J. nor leſs than 403. . 33 
23 And the magiſtrate may cauſe the 
cifender's name to be publiſhed, ſ. 33 
34 Whoever ſhall oppoſe or hinder ſuch 
ſearch ſhall forfeit not exceeding 5 /, 
nor leſs than 20 5. 499 f. 34 
35 But no miller, mealman, or baker 
ſhal! act as a magiſtrate under pain of 
rol. | ſ. 35 
33 How maſters may be recompenſed 
who pay penalties for the default of 
their ſervants, ſ. 36 
37 Offences may be heard and deter- 
minedin a ſummary way, &c. ſ. 37 
33 How the penalties ſhall be applied 
: 500 f. 38 
39 Magiſtrates authoriſed to ſummon 
witneſſes, &c. : ſ. 3 
49 No certicrari to be allowed 501 ſ. 40 
41 The manner in which perſons ag» 
grieved may appeal to the ſeſſions, 
ibid. ſ. 41 
42 If the convidion be within fix days 
of the ſeſſions, the party grieved may 
«ppeal to the ſubſequent ſeſſion. ſ. 42 
43 Limitation of actions. ſ. 43, 47 
B 
#4 By. 3 Geo. 3. c. 11. although no 
auze be ſet, no loaf ſuch as aſſized 


and priced loaves are ordered to be 
by the tables, ſhall be made at the 
ſame time and in the ſame place. 
| Page 501 ſ. 48 

45 But theſeſſions may order the ſort of 
bread which ſhall be made. ſ. 49 
46 The ſorts of aflized wheaten bread ' 


| | ſ. 50 

47 Proportion as to weight between = 
white and wheaten bread and the 
wheaten and houſehold aſlize bread. 


5 5 ct 

48 The price of the peck loaf, = 
half peck, and other ſubdiviſions in 
the wheaten and in the houſehold 
bread. - | 1 8 
Every 3 loaf ſhall weigh 17 lb. 
6 Oz. every half peck 81b. 11 0. 
every quarter peck, 4 lb. 5 oz. 
every half quarter peck 2 lb. 21 oz. 

{. 33 

50 And offenders ſhall forfeit: not ex- 
ceeding 5 8. nor leſs than 18. for 
every ounce wanting, and for leſs than 

| one ounce not exceeding 28. 6d. nor 
„KR than 6d;; . 1 -; -  . T7508 
51 But ſuch deficient bread muſt in the 
bills of mortality be weighed. within 
24 hours before ſome juſtice, and 
elſewhere within three days. 16d. 
52 No wheaten bread of a higher 
price than houſehold bread to be, ſold 
on pain of 208. ſ. 54 
53 To be marked as before. Vide ſ. 55 
Ne, 27. f 55 
54 Bread made of any other grain than 
wheat to be impreſſed with ſuch, let- 
ters as the juſtice ſhall order, &c. 

_ 
55 Juſtices or peace officers may _—_ 
&c. ide No. 30, 43. ſ. 57, 63 
56 By 13 Geo. 3. c. 62. A STANDARD 
WHEATEN BREAD {ſhall be made. 
1 509. f. 64 

57 Which ſhall not be fold as prized 
loaves together with ed loaves. 


| 08 

53 The aſſixe table for ſuch bread, = 
59 The price table for the ſame. 510 

o Which ſhall be regulated by the 

laws before mentioned, 1.,68, 76 


49 


Qq3 BREACH 
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BREACH of the PEACE. 


2 Seditious words, againſt religion, are 
indictable, as tending to a breach of 
the peace. Page io ſ. 6 

2 In what caſes ſuch homicide, as hap- 
pens in the execution of an unlawful 
action where the principal deſign was 
a breach of the peace, ſhall be con- 
ſtrued murder. 127 ſ. 46, 49 

3 An inefefual attack upon another for 
the purpoſe of robbing him, 1s pu- 
niſhable by fine and impriſonment as 
a breach of the peace, (Vide attempt 
to rob) 147.1. 3 


4 A libel only zends to a breach of the 


Feace. 


* 


BREACH of TRUST. 


1 A mere breach of truſt is no felony 
by the common law. 

2 By 
ſhall ſteal any of the furniture let and 
intruſted to him with any lodgings 
ſhall be guilty of felony 137 f. 10 

3 By 21 Hen. 8. c. 7. ſervants, above 
eighteen years of age, and not ap- 
rentices, who ſhall go away with 
jewels, &c. delivered to them by their 
maſters or miſtreſſes to keep to the in- 
tent to ſteal the ſame, contrary to the 
truſt and confidence repoſed in them; 
or ſhall, being in the ſervice of their 
maſters, embezzle the ſame without 
aſſent, &c. to the amount of 408. are 
guilty of felony. (Clergy ouſted by 
12 Ann. c. 7. 138 f. 11 
The offender muſt have been a ſer- 
vant to the owner of the goods both 
at the time they were delivered and 
at the time they were ſtolen ſ. 12 

5 The goods mult be delivered to keep; 
theref re if the ſervant receive money 
on his maſter's account and go away 
with it, he is not within the act; but 
otherwiſe if he receive the goods from 
another ſervant, &c. ſ. 13 


F Neither a waſting or conſuming of 


goc ds, nor a cbeſe en action are within 
1.14 


4 


134. c. 33 
3 and 4 W. & M. c. 9. whoever| 


F 
cirartr MaTrTERy, 


7 The goods muſt be the Property of 
the maſter at the time ; but cloath; 
&c. delivered to the ſervant no wa; 
changes the property. Page 138\, 1; 

8 By 7 Jac. 1. c. 7. manufacture i 
woollens embezzling the woo] or yur 
delivered to them to manufatus 
ſhall be whipped, &c. {16 

9 By 15 Geo. 2. c. 13. ſervants of rx; 
Bank embezzling the property the 
are entruſted with,are guilty of felog 
without clergy. 139, 140 

10 By 5 Geo. 3. c. 25. and 7 Geo, ; 
c. 50. ſervants of the poſt-office tn. 
bezzling any letter containing a. 
curity for the payment of money; a 
ſtealing the ſame out of any lee 
that ſhall come to his poſeſhun ſil 
ſuffer death without clergy. 19 

11 A caſe upon an indiftment on thy 

. tbid.(N\g 

12 By 17 Geo. 3. c. 56. ſervants int 

variety of manufactures, are punifel 

as the acts direct, for purloining the 
property entruſted to them by ther 

employers, | 14 


| 


| 


| BREAKING.,—/ide Burglary. Farcib 
| Entry. 


BREWERS. 


1 No brewer ſhall conſpire to raiſe ti 
price of victuals. 481,10 
2 No brewer ſhall uſe any molalis 
courſe ſugar, . or any extract or cen 
poſition thereof, in the making bet, 
&c. | gil. 
3 Or receive into his cuſtody any qi 
tity of the ſaid materials exceeary 
10 l. on penalty of 100 /. ? 
4 Nor ſhall he uſe any broom, ver 
wood, or other bitter, inſtead of bo 
on pain of 20/. f 1 
5 Nor any ſugar, honey, foreign 7 
Guinea pepper, eftentia bine, a 
lus Indicus, &c. on pain of 20/ 
6 By 2 Geo. 3. c. 14. no breuer ! 
ſhall be ſued for advancing the fr 
of beer in a reaſonable degree, 10 
he ſhall mix any ſmall beer or p 


| 
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ſhall forfeit 50/. Page 


with (mall, he 481, 482 


BRIDGES. 


| What particular bridges it 1s made fe- 
lony to deltroy. | 193. 9 

> None ſhall make bridges except by 
cuſtom. ; 443 

4 Perſons bound to repair them mu 
make them of ſufficient height and 


ſtrength according to the courle of the | 


water. 


1 

4 No one ſhall be deemed guilty of treſ- 
paſs for entering lands or laying down 
materials on the grounds of another, 
for ſuch purpoſe. : ibid. 

5 The repair of bridges lies upon the 
county unleſs ſuch part as is within a 
franchiſe, if there be no ſpecial te- 
nures or preſcriptions to the contrary. 

| ibid. 

6 A corporation or other perſon may be 
liable either by tenure or 354 
2 

ut a man is not bound to repair a 
new bridge built by himſelf for the 
common good. ibid. 

$ hut a tenant at will of a houſe adjoin- 
. ing a bridge is bound to repair his 
houſe in reſpect of his any 

1 

9 And if a particular diſtrit bound to 
repair one kind of bridge, build an- 
other kind, of more general utility, 
the county ſhall repair it. 444 (N)z 
10 Any individual who is liable to re- 
pair a bridge may be made a defend- 
ant for not repairing, and ſhall pay 
ſuch fine as ſhall be aſſeſſed ; bur he 
may have a remedy over againſt thoſe 
who are equally liable for their con- 
tribution, ſ. 3 
11 A plea that the defendant is not 
bound to repair is bad, unleſs it ſhew 

* Whois ſo bound. ſ. 4 
12 If the defendant traverſe the charge 
of repair, the attorney general may 
take a traverſe upon the traverſe and 
Jurmiſe that the defendants are bound 
to repair, but no inhabitant ſhall be 

Y pon the jury . . 5 , 6 


13 The indictment muſt alledge the kind 
of bridge and if the obligation ariſes 
from tenure, it muſt ſtate where the 
lands lie. Page 444 (N) 

14 By 22 Hen. 8. c. 5. the ſeſſions are 
empowered to inquire, hear and de- 
termine annoyances of broken bridges 
in the highways and to order their re- 
pair, 445 f. 7. 

15 Where it cannot be known who are 
bound to repair, bridges without a 
city or town corporate ſhall be repair- 
ed by the county; if within, then by 
the city or town; and if the bridge 
ſhall be part in city or county and 
part in another, each ſhall repair the 
part accordingly. ſ. 8 

16 The mode in which aſſeſſments ſhall 
be made and levied for the repait of 
bridges. The manner in which the 
juſtice may iſſue proceſs, &c. 446, 


| 447 

17 Juſtices may allow the collectors rea- 
ſonable charges. 448 f. 12 
18 How the highways at the ends of 
bridges, within the ſpace of 300 feet 
ſhall be kept in repair. ſ. 13 
19 No private bridges are within the 
purview of the above act. ſ. 14 
20 How far the power of the juſtices 
extends under this act. . 15 
21 Who ſhall be conſidered as inhabi- 
tants within the words of the act. 449 

{. 16 

22 The aſſeſſment to be made diſtinctly 
on each inhabitant. ſ. 17 


23 From which no inhabitant can claim 


any exemption not even by charter or 
act of parliament. ſ. 18 
24 It is queſtionable whether a burough 
which hath no bridge be not liable to 
contribute to the repair of the county 
bridges. . 19 
25 By 1 Ann. c. 18. the ſeſſions upon 
any decayed bridge being preſented, 
may levy a tax for the repair. ſ. 20 
26 All queſtions concerning the repair 
of bridges ſhall be determined in the 
county where they lie. 405 
27 Except the right of repair either to 
private perſons or pariſhes ſhall come 
in queſtion. ibid. 


Qq4 


28 But 


29 And the act of Queen Ann extends 


fs 


A TABLE or PrIncieal MaTTERg, 


28 But a certiorari lies upon an'order of | 
juſtices concerning a private bridge. 
Page 450 (N) 2 


only to bridges which the Me is 

| ibid, 

30 The 12Geo. 2. c. 29. authorizes the 
levyirg of the county rate, and orders 
that the repairs of bridges ſhall be paid 
therefrom. _ ſ. 21 
31 But no part of the money ſhall be 
applied to the repair of bridges, until 
preſentment by the grand jury at the 
aſſizes or ſefſhons, ibid. 


bound to repair. 


BRIBERY. 


1 Definition of this offence at common 
law 311. 67. 

2 By 12 Rich. 2. c. 2. the great of- 
ficers of ſtate ſhall be ſworn not to 
appoint any of the king's officers for 
reward, 312 

3 By 4 Hen. 4. c. f. no ſheriff ſhall 
let his bailiwick to farm. 

4 By 5 and 6 Edw, 6. c. 16. whoever 
ſhall procure an office by bribery ſhall 
be diſabled to hold, &c, 313 
No office in fee is within this act; 
but the office of chancellor, regiſter, 
or commiſſary of the eccleſiaſtical 
courts, are. é ibid. 
6 No perſon once diſabled can be again 
reſtored by any grant or diſpenſation. 
ibid. ſ. 5 

7 A colourable bond by a deputy of an 
office is void ; but a bond to pay 
half the profits, or a ſum certain for 

a deputation 1s good. ibid. 

$ The above ſtatute does not extend to 
the plantations. ibid. 

9 Anciently, bribery in a judge was 
uniſhed as treaſon; and now all 
288 is liable to deprivation, fine 
and impriſonment, , 314 
10 The Earl of Middleſex fined 50001. 
for bribery. | ſ. 7 
11 An attempt to influence another by 
means of a bribe is highly criminal; 
and offering money to a privy coun- 
cillor for an office is puniſhable by 
information, ibid. (N) 


1 


313 


| 


12 By 7 and 8 Will, 3. e. 7. Ml 60. 


rities to procure a ſeat in pari 
is void; and the givin f — 
bribe incurs a penalty of 3ool, Pay 


314 {8 


13 But if the election is void, no action 


lies for this penalty. 1. 8 001 
14 By 2 Geo. 2. c. 24. Candidates 
voters, giving or receiving a bribe 
in a vote at elections forfeit g0ol, 
15 But if the offender, within Me. 
months, diſcover another offender ſo 
as he be convicted, the diſcoverer not 
having himſelf been previouſly con- 
victed, he is jndemniked, but no 
ſecution ſhall be after two years, i, 
l. 10 
16 This ſtatute does not take away the 
common law proceſs by indidment c 
information. ibid. (N 
17 But the court will not grant infor. 
mation except on ſpecial grounds til 
after the two years are expired. ibid, 
18 And. perhaps they will remit ſer- 
tence on an indictment upon a recog- 
nizance to appear at the end of the 
two years. ibi. 
19 But after that time they will nt 
ſuſpend the ſentence becauſe one cf 
the witneſſes is indicted for Peri 
ibid, 
20 Nor on affidavits that the offender 
was a diſcoverer, 100 
21 Nor will they grant new trial be- 
cauſe a witneſs was a party in tie 
offence. 101, 
22 But they will, in order to aſcertan 
who was the diſcoverer. il 
23 Having obtained a verdic 1s at 
concluſive proof of being a diſcortt- 
er. ibid 
24 For a perſon, who makes an aft 
vit, on which another obtains a de. 
dict, may be the true diſcover 
Warn 
25 A verdict, only when compleats 
by a judgment is a conviction, 
the court will grant leave to comp 
it, and it will then relate back to de 
original diſcove x. 
26 A colourable note or laying à #47 
is bribery within the 48, dla 
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the receiver voted for the oppoſite 
party. Page 314 ſ. 10 
27 The bribery precludes the candi- 
date from denying the right of the 
elector to vote. ; n 
28 A man may be guilty although he 
has not then declared himſelf a can- 
didate. | | ibid. 
29 It is not neceſſary that the party 
bribed ſhould be in ſact an elector. 8d. 
zo The declaration for the penalty 
muſt ſtate the ſort of bribe that was 
given or received, and not alledge 
generally « that he took a gift or re- 


ward”, | 316(N) 
31 This defe& not helped by wig 
101d. 


BUBBLES. 


1 To project any ſcheme by public 
ſubſcription, to the prejudice of na- 
tional trade, &c. ſimilar to the South 
Sea project, incurs a premunire by 
6 Geo. 1. c. 18. 86 (N) 10 

2 And alſo puniſhed as a common nu- 
ſance. 364 


BUILDING.—7ide Freehold. Drwel- 
ling Houſe. Looms, 


BULLION 


1 Is the ore of gold, but it ſignifies, in 
general, either gold or filver in the 
maſs, | 70 (N) 1 

2 The king is intitled to all mines in 


which it is found. ibid. 
3 Debaſing bullion provided againſt by 
ancient ſtatutes, ſ. 1 


4 By 6 & 7 Will. 3. c. 17. none ſhall 
cat ingots of ſilver, in imitation of 
— bars, on pain of 500 l. 72 f. 

5 None ſhall export any molten filver, 
without being marked at Goldſmiths 
Hall, and a certificate from one of 
the wardens, that oath had been made 

the owner, and one witneſs, that 
the ſame was lawful filver, &c. ibid. 


7 No broker, not a goldſmith or-refin- 
er, ſhall buy or ſell any molten ſilver 
on pain of ſix months impriſonment. - 

| Page731.9 

8 All bullion to be entered out in the 
name of the owner, who ſhall-prove 
whether it be Engliſh or foreign. ſ. 10 

9 By 7 & 8 Will, 3. c. 19. no bullion 
ſhall be ſhipped except certificate ſhall 
be obtained from the Mayor and Al- 
dermen of London, on oath of the 
owner and tao witneſſes, that the ſame 
is foreign bullion, &c. ibid. 1. 11 

10 The certificate to be circumſtantially 
certified to the commiſſioners-of cuf- 
toms, before any cocket ſhall be grant- 
os 7-3} 1-51 | ibid. 

11 On default the owner ſhall forfeit 
the bullion, and double value, The 
captain of the ſhip 2ool. &c. The 
cocket officer 200 l. and loſs of office. 


x ibid. 
Vide Coin. Multiplication, 


BULLS. 


1 By 13 Eliz. c. 2. whoever ſhall put 
in uſe any Popiſh bull or inſtrument 
of abſolution, ſhall be guilty of high 
treaſon, 67 f. 75 

2 Acceliaries after ſhall be guilty of 
præmunire. | ibid. 

3 Whoever does not diſcloſe the offer of 
ſuch bulls, within fix weeks, are guil- 
ty of miſpriſion of treaſon. ibid. 

4 By a variety of ſtatutes, the making 
uſe of Papal bulls is a premunire. 
178 . 12, 14 

5 It is in the election of the crown to 
proceed againſt the offender, either 
for the præmunire or high treaſon. 
ſ. 13 


BULLOCKE,—#7ide Cattle. 


1 By 14 Geo. c. 6. and 15 Geo, 2. 2. 
c. 34. whoever ſhall ſteal, &c. or kill, 
with intent to ſteal, any bullock, &c. 
&c. ſhall ſuffer death without clergy. 


6 All lilver ſhipped without ſuch mark 
and certificate may be ſeized, 73 1.8 | 


N. B. A reward of 101.) 180 f. 3 
BURGLARY, 


Ps 
\ -4 


A TABLE or PrIncieat MATTERS, 


BURGLARY. 
4 
1 Is a felony at common law, in break- 
ing and entering the manſſon houſe of 
another in the night wih intent to 
commit felony. Page 159. c. 38 
The word ze&anter, which is abſo- 
lutely neceſſary in every indictment 
for burglary, is ſatisfied by the degree 
of darkneſs which may prevent the 
offender's face from being known. 
160. ſ. 2 
There muſt be both an actual break- 
ing, and an entry to complete this 
oftence ; for it muſt be laid egit 
er intravit, which will not be ſatis- 
fied, except in ſome ſpecial caſes, by 
the notional breaking implied by lav 
in every treſpaſs. ſ. 
4 Therefore, if a houſe be aſſaulted, and 
the owner fling out his money, it 1s 
no burglary. ibid. 
What breaking is ſufficient. ſ. 4 
It muſt be more than that which 1s 
ſuppoſed in a common treſpaſs. ibid. 
An entrance by an open door, or 
through a hole, or open window, 15 
not a burglary. ibid. 
But if the thief had opened the door, 
or the window, or made the hole, or 
had been in the houſe by the owner's 
conſent and had unlatched a door 
therein, or had gone down a chim- 
ney, it is burglary. ibid, 
9 Or if he had aſſaulted the houſe, 
with intent to rob, and the owner had 
opened the door, and, thereupon, he 
had entered, it is burglary. 161 
10 So, where divers intending to rob a 
houſe, knock at the door and by that 
means obtain entrance. A. 
t1 So alſo, with the ſame intent, to 
take lodgings and then to fall upon 
the landlord. ibid, 
12 Or under pretence of ſearching for 
felons to obtain entrance by authori- 
ty of a conſtable. ibid. 
13 By 12 Ann. c, 7. to enter a houſe by 
' night or day with a felonious intent 
without breaking it and to break out 
of it in the night, is burglary, i6. ſ. 6 
14 What entry is ſufficient. 1. 7 


| 


15 The leaſt entry with an 0 
5 body, as a foot over the ar Wn 
with an inſtrument, weapon, or 2 
hand, or hook, or a piſtol within 3 
window, or to turn the key af ; 
door, or to lift up a latch, are (uf. 
ficient entrances to ſatisfy the word 
intravit, Page 161, 62 
16 But the thing with which the entry 
is made, muſt be introduced for the 
purpoſe of committing the felony; 
and therefore where a center bit wa 
uſed for breaking through a door 
which it had actually perforated, yet 
as it did not appear that any hand or 
inſtrument had entered for the purpoſe 
of committing the felony it was hl 
inſufficient. 162 (N) 1 
17 Thoſe who watch on the outide 
while others enter, are equally 
guilty though they never enter at all, 
ibid. ſ. d. 
18 So if a ſervant who is in the houſe 
open the door feloniouſly, for the thief 
to enter, both of them are guilty cf 
burglary. ſ. gand(N) 
19 In what place burglary may be com- 
mitted, l. 10 
20 Burglary may be committed by break- 
ing, &c. houſes, churches, or the 
gates of a walled town; and in houſes, 
the word manffonalis is indiſpenibiy 
neceſlary, ibid, 
21 A houſe wheiein a man only dwells 
for part of the year; or which he bas 
actually hired, but not moved into; u 
a chamber in an inn of court, cr 
houſe hired by a man's wife for ber 
ſeparate reſidence without his knos- 
ledge, for it is the huſband's bout; 
are all of them ſufficient to ſatyy tit 
words demus manſionalis 163 
22 And all out-buildings adjoining '9 
the houſe or within the curtilage, t 
included. Vide Garland's Caſe. \-!? 
23 The indictment muſt lay it to be dt 
houſe of the leſſee or ſirſt tenant, auc 
not of any of the inmates, except u 
have the intire poſſeſſion. {.13 
24 But a chamber in an inn of cour'® 
the houſe of the inmate, becauſe toe 
Chambers are all as ſeveral ny” 

l 


25 The author contends for a Cifiere® 


| 


| doctrine, and that it may be laid «2 


A TaBie or PrINCiPar MArT ERS. 


houſe of the Iodger, /ed quere, if the 


owner dwell therein. Page 163, f. 64 
26 If the lodging be actually divided 
from the reſt of the houſe, and have 
a ſeparate door, it is certainly the 
houſe of the lodger. '  *6: ug 
27 Even though there are other inmates, 
or though the landlord occupy a cel- 
lar under the ſame roof, if he does 
not ſleep in the houſe. ibid. (N) 
23 But if a place be taken only as a 
work-ſhop,and no one ſleeps therein, it 
is not a manſon, ſ. 16 
29 Therefore to break into the plate 
glaſs manufactories, is tranſportation by 
13 Geo. 3. c. 38. ibid. 
30 No burglary can be committed by 
breaking ground incloſed, or a booth 
or tent. ſ. 17 
zi The indictment muſt ſtate, and the 
verdict find an intention to commit 
felony. ſ. 18 
32 For if the intent was treſpaſs only, 
it is no burglary, ibid. 


33 But where the felony intended, is | 


made fo by ſtatute, that is ſufficieat, 


ibid, 


34 By 10 Geo. 3, c. 48. to receive 
Jewels, &c, obtained by burglary, is 
tranſportation, &c. 165 ſ. 19 235 f. 9 

35 By 23 Geo. 3. c. 88. to be found 
with implements for houſe- breaking is 
a miſdemeanor, ſ. 20 

36 A man's houſe is conſidered as his 
caſtle; he may kill an aſſailant with 
impunity. 

37 The manner in which burglary par- 
takes of the nature of treaſon. ibid. 

3s Clergy is taken away in burglary 
trom principals by 18 Eliz. c. 7. and 
from acceſlaries before the fact, by 
3 & 4 Will. & M. c. 9. 

39 Whoever ſhall apprehend a burglar 
1s exempted by 10 & 11 Will. 3. c. 23. 
from pariſh and ward offices, and the 
5 Ann. c, 31, has ſuperadded a re- 
ward of forty pounds—and an ac- 
complice who ſhall convict two of- 


fenders is intitled to a pardon, lid, 


. By 3 Jac. 1. c. 5. if any Popiſh re- 
cuſant, ſhall be buried otherwiſe than 
cording to the laws of this realm, 


bis repreſentatives, or the perfon cauſ- 
ing ſuch burial ſhall forfeit 204. 


BURNING.—/ide Arſen. Page 66. 


1 To burn the houſe of which another 
is in poſſeſſion is arſon. 165 c. 39 
2 By 43 Eliz. c. 13. any corn or grain 
in the four Northern counties is 
felony without. 2231.2 
3 By 22 and 23 Car. 2. c. 7. any corn, 
grain or hay, &c. tranſportation, 
22 
4 By 37 Hen. 8. c. 6. anywain or — 
loaded with coals, cc. 223 
5 By 4 and 5 W. and M. c. 23, any 
covert for the red and black game, 
whipping and hard labour. ſ. 2 
6 By 28 Geo. 2. c. 19. any covert for 
deer and game, &c, ſhall forfeit from 
40s. togld, ibid. 
7 By 1 Geo. 1. c. 48. any wood, under- 
wood, or coppice, &c. is felony. * 


3 

8 By 9 Geo. 1. c. 22. any houſe, barn, 
or out-houſe, & c. is felony without 
clergy. | ſ. 4 

9 By 10 Geo. 2, c. 32. any coal mine 
is death without clergy. ſ. 5 
10 By 9 Geo. 3. c. 29. any wind, was 
ter, or other mill, is felony without 
clergy. ſ. 6 
11 By 6 Geo. 1. c. 23. aſſaulting with 
intention to burn the garments of an- 
other, in the public ſtreet is tranſpor- 
tation. . 238 
12 By 22 & 23 Car. 2. c. 11. & 1 Ann. 
c. 9. to burn any ſhip to the prejudice 
of the owners, or freighters. 4 Geo. 
1. c. 12. tothe prejudice of the under- 
writers, felony without clergy. 185 

: | | ſ. 10, 11 

13 By 12 Geo. 3. c. 24. to burn the 
king's ſhips of war, or any of the 
arſenals, or the ſtores, &c, therein, 
felony without clergy. 75 ſ. 19 
14 By 6 Ann. c. 31. ſervants burning, 
by negligence, any dwelling-houſe, &c. 
forfeit 1001. 197 c. 53 
15 By 27 Geo. 2. c. 15. threatening by 
anonymous or fictitious letters, to 
burn houſes, barns, &c. is felony 
without clergy. 226 f. 4 


BUSHES. 
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BUSHES.—ide Highways. 
1 By 13 Ed: 1. no buſhy &c. whereby a 


man may lurk to do hurt, ſhall ſtand | may be guilty. of felony in taking 


| 


4 „ SPI a0) 
1 A butler, &c. who has the lor, 3 
or the /pecial uſe of his maſter's pool” 


within 200 feet of either fde of a | them away. Pg 136 6 


_ highway leading from town to town. 


But chis ſhall not extend to aſhes or 


great trees. Page 382 1. 26 


2 And if any felony be done by not re- 
moving fach buſhes, the lord ſhall an- 


fwer 1 4 ibid. 
3 By 13 Geo. 3. c. 78. no buſh, &c. 


ſhall grow within 16 feet from the 
center of any highway, except for 
melter, ornament, or profit. 407 ſ. 59 


4 BUTCHER. 


1 Shall ſell meat by the pound. 481 (N) 
2 Or by weight, ar g:heraviſe, ibid.. 
3 Butchers all not conſpire not to do 


their work but at a certain rate, or 

not to finiſſi what they have begun. 
enn $0535 2.3% ua ſ. 10 
4 Cannot fell meat on a Sunday. 11(N) 
5 But-this is no oftence at common law, 
and therefore the indictment muſt 
- conclude contra formam f{ntuti, viz. 

5-Qar'>.& 8 i; „ bi. 


6 The uſual method is to indi for the | 


nuſance. | ibid. 


- BUTTER and CHEESE. 


1 Every kitderkin of butter ſhall con- 


"tain 112 lb. every firkin 56 lb. and 
every patt 14 lb. reckoning 16 ounces 
to the lb. | 514 
2 No old and new butter ſhall be mix- 
ed, nor whey butter packed with 


cream, butter, &c. &c. ibid. 

3 No butter for ſale ſhall be 1 
| . 86 

The manner in which the package 
ſhall be marked, &c. ibid. 
How the factor or buyer ſhall make 
the packages. ſ. 87 


6 Warehouſe-keepers ſhall ſhip all but- 
ter and cheeſe that ſhall be directed 
to their care, to the London market, 
without preference, WM 


+ 


BUYING and RECEIVING.—/;z 
0 1 flolen goods, 


BUYING: TITLES.—Zide pres 
5 09) 1:15 MAN in 


CC 


1 By 13 Geo. 3. e. 32. to ſteal or d. 
ſtroy cabbages, &c. in a garden, in- 
curs a penalty of zo/, 217. f u 


AL EN. D A B. 


. . 


1 By 3 Hen, 7. Gaolers muſt certf 
their priſoners to the gaol delivery to 
|  becalendared, 19+ ( 


CALLICO.—Yide Cotton, 


CANONICAL OBEDIENCE—C-- 
nonical Purgation. 


1 By 2 Hen. 4. c. 1. to purchaſe fron 
the Pope an exemption from canon” 
cal obedience, incurs premunire. 77 

2 Canonical obedience reſults to lle 
metropolitan, both from infſutut!o 
and ordination. 133. .. 


CANUTUS.—Fide Eagliiſir: 


CAPACITY of GUILT /* 
Crimes. Ae. Wade l 


at 


YT |  & 2 


By 14 Geo. 3. c. 86. a capias may 
5 ile ad any perſon proſecuted 
for ſmuggling. | Page 227 


CAPITAL OF FENCES.—Fide Felo- 
nies without Clergy. 


CAPTAIN. 


1 If any captain, &c. ſhall wilfully caſt 
away, burn or otherways deftroy his 
ſhip, to the prejudice of the owners, 
the freighters, ' or the underwriters, 
he ſhall ſuffer death without clergy, 

185. f. 10, 11 

2 A captain or other officer in the Eaſt 
India company's ſervice cannot re- 
fign his commiſſion at all times and 
under any circumſtances. 15d. (N) 

3 By 29 Geo. 2. c. 17. Engliſh cap- 
tains or other officers entering into 
che ſervice of the French king are 
guilty of felony without clergy. 17d. 

4 The puniſhment of captains who ſhall | 
carry bullion unlawfully. 73. f. 11 

5 Burning his ſhip to defraud the un- 
deruriters is not piracy. 155. (N) 

6 What acts of a captain amount to pi- 
racy. ſ. 14 

7 The penalty on the captain for the 
unlawful tranſportation of wool, 195 


CAPTION, 


| The caption of an indi&ment on the 
ſtatutes of forcible entry need not 
lhew that the juſtices had authority 
to hear and determine felonies and 
treſpaſſes. 283.1. 36 


CARD S./ide Dice. 


1 5 king's grant for the ſole mak · 


ng, importing and ſelling, of play- 
ing cards is void. . ik af 


CAPIATUR.—Pide Writ. Proceſs. | 


A Tazite or PxINCiPaL MaTTERS. 


2 The playing with them is, in itſelf, 
| lawful and innocent. Page 471 


CARRIAGES.—Pide Purweyors. Ne. 
Highways, Turnpike Roads, 


CARRIERS. 


1 A tarrier who receives goods to carry 

to a certain place, cannot be ſaid to 
ſteal them by embezzling them after- 
wards. 136. . 3 
But if a carrier open a package and 
take out part of the goods, with ir. 
tention to ſteal, he is guilty of felony ; 
for he had no poſſeſſion of ſuch part 
diſtinct from the whole, 135.1.5 
3 No carrier ſhall travel on a Sunday. 


11, 12 


* 


C ARNAL. 


1 All unnatural carnal copulations with 
man or beaſt come under the notion 
of ſodomy. 9. c. 4 
The carnal knowledge of a woman, 
by force, and againſt her will conſti- 
tutes a rape. 169. c. 41 
By 18 Eliz. c. 7. ſ. 4. if any perſon 
ſhall carnally know and abuſe any 
woman child under the age of ten 
years, he ſhall ſuffer as a'felon without 
clergy. 170 
4 By the fame ſtatute rape is alſo ex- 
cluded, ibid. 


2 


CARNALITER COGNOVIT. 


1 Are neceſſary in every indictment of 
rape. | . 9, . 2 


CARROTS. 


1 By 13 Geo. 3. c. 32. to ſteal or de- 
ſtroy any carrots, &c. in a garden or 
land incloſed, on conviction in 30 
days in a ſummary way forfeits 105. 
217. . 11. 


CASTRATICN. 


$ 
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CASTRATION.—Vide Mai, 


1 Was anciently puniſhed with death. 
| | Page 175. f. 3 


CASUALTY. 


1 If caſual death happens from the pro- 
ſecution of a lawful act, the party is 
guiltleſs. 5 0 


CASUAL DEATH. —Vide Decdand. 


x Whatever thing moves toward the 
caſual death of any perſon is forfeited 
as a deodand, 100. C. 26 


CASTIGATORY.—/it Sceold, 
Cucking Stool. | 


CAT TL E.,—Vide Slaughter Houſe. 


x By 22 & 23 Car. 2. c. 7. to deſtroy 
horſes, ſheep, or other cattle, in the 
night, is death or tranſportation, in 
the option of the offender, and may 
be tried by a jury before three juſ- 
tices of the peace, 179 c. 46 

2 By 9 Geo. 1. c. 22. whoever ſhall 

kill, maim, or wound, any cattle, 
ſhall be guilty of felony without cler- 
g · 180 

3 A mare or ſtone colt is within the 

meaning of the word cattle. ibid. (N) 

4 By 27 Eliz. c. 13. the hundred 1s 
liable to the amount of 2001. ibid. ſ. 2 
5 By 14 Geo. 2. c. 6. and 15 Geo. 2. 

C. 34. whoever ſhall ſteal, or kill with 
that intent, one or more ſheep, bull, 
cow, ox, ſteer, bullock, heifer, calf, 
or lamb, but no other cattle whatſo- 
ever, ſhall be deprived of the bene. 
fit of clergy, - ibid. ſ. 3 

6 The word heifer in this act is uſed in 
contradiſtinction to the word cow ; 
therefore evidence of the one will not 
ſupport an indictment for ſealing the 

er. ibid. (N) 2 

7 By 37 Hen. 8. c. 6. whoever ſhall 

cut out the tongue of any tame beaſt, 


* 


N) |. 


or df any perſon, W 
| hell pe . 2 
ten pounds. : Page 180 f 
8 No ſaleſman within the bi * 
tality, ſhall buy or ſell cattle on his 
own account, or on the road comin 
to market. 5 5 


9 How ſuch offenders ſhall be am 


10 By g Geo. 3. c. 39. the crown my 
Prevent 1mportation of cattle upon 
ſuſpicion of the contagion, 180 

11 By 21 Geo. 3. c. 67. the driving of 
cattle within the bills of mortality i; 
regulated. ibid, 

12 By 26 Geo. 3. 71. Nlaughtering 
cattle without licence or notice, &. 
is felony. 


C ENS OR. 


180 


1 It is queſtioned (1 Carth. 478.) whe. 
ther the cenſor of the college of phy. 
ſicians is within the meaning of the 

| the teſtaQt, 25 Car. 2. c. 2. 17 4 


n CEPIT. 


1 What will ſatisfy the word C:pit in an 
indictment of robbery, 147 
| 

CERTIFICATE, 


1 Of the oath required by 1 Eliz. c. 1- 
ſ. 19. made to the King's Bench, is 
ſufficient; in which an ecclelattic 
need not be ſtiled clericus; and the 
bringing of it need not be ſaid pr 
mandatum epiſcopi. Sed quere If this 
ſtatute as to the oath is not repealed 
by 1 Will. and Mary, c. 8. 81. . . 

| 82. f. 33537 33 


CERTIORARI, 


1 A certiorari from the King's Bench, 
is a ſuperſedeas to reſtitution 1 
forcible entry. 292. f by 

2 By 1 Ann. c. 18, concerning the . 


pair of bridges no cer/iorar! 
allowed, 450 
| J Not 


— 


* 


r by 8 Geo. 2. c. 20. for puniſh- 

: e of turnpikes. P. 193 1. 7 
4 Nor by 12 Geo, 2. c. 29. for aſſeſs- 
ing county rates. 450 f. 21 
Nor on 19 Geo. 2. c. 21. againſt 
curling and ſwearing. 121. 4 

6 Nor on 23 Geo. 2. C. 13, againſt ſe- 
ducing artificers. 559 4 

7 Nor on 25 Geo. 2. c. 36. agaivſt 
bawdy houſes. 357. 2 

$ Nor on 29 Geo. 2. c. 40. againſt 
ſtealing lead, iron, &C. 232 f. 2 


9 Nor on 30 Geo. 2. c. 21. for pre- 


ſerving fiſh in the Thames. 519 
10 Nor on 30 Geo. 2. c. 24. for re- 
raining gaming in public houſes. 469 
11 Nor on 31 Geo. 2. c. 29. for the 
regulation of bread, 486 
12 Nor on 2 Geo. 3. e. 30. for pre- 
venting thefts in bumb-boats. _ 
13 Nor on 10 Geo. 3. c. 18. againſt 
dog ſealers. 143 


CH AIN.—7ide Fences, 
CHAIRMEN. 


i By g Ann. c. 23. Hackney chairmen 
and coachmen are permitted to ply 


within the bills of mortality on a 


Sunday, 12 


CHALLENGE. - 


1 To challenge another; to carry a 


challenge, or to provoke a challenge | 


is a very high offence, puniſhable by 
kne and impriſonment. 266. 1. 3 
2 By g Ann. c. 14. ſ. 8. to challenge 
another on account of money won at 
play, incurs a forfeiture of goods and 
two years impriſonment. ibid, 
If death enſues in conſequence of a 
challenge it is murder. 123. f. 24 


CHAMPERTY.—Pide Maintenance. 
Embracery, Buying a pretended Title. 


1 Is a ſpecies of maintenance, 545. c. 
34] 


A TABLE oF PRINCIPAL MATTERS. 


{2 By 3 Edw. 1. c. 25, no officers of 


the king ſhall maintain ſuits in the 
king's courts, by covenant for profit. 
Page 1. 3 
3 This means his courts of record only. 
5 | 5646. 1.4 
The word covenant ſignifies all kinds 
of promiſes and contracts whether by 
writing or parol. + T 
5 This act applies as well to perſonal 
as to real actions. n 
6 Rent out of land in variance is with - 
in the act; not otherwiſe. ſ. 7 
7 In a writ of Champerty damage is not 
eſſential or whether the plea be de- 
termined or not, | ſ. 8 
8 The maintenance is equal whether of 
the plaintiff or the defendant. ſ. 
9 But ſuch grants only as are made 
in conſideration of the maintenance are 
within the act. ſ. 10 
10 By 3 Edw. 1. c. 49. no judicial of- 
ficers, &c. ſhall receive freehold in 
Champerty, pending a plea. ſ. 11 
1x This ſtatute only extends to the of- 
ficers therein named. ſ. 12 
12 And they ſhall not purchaſe pend- 
ing plea however they may be relat- 
ed to the party, and although they 
do not maintain him. 547.1. 13 
13 By 28 Ed. 1. c. 11. none ſhall take 
upon him any ſuit, or covenant to 
give up his right to another, &c. ſ. 14 
14 A conveyance executed, hanging a 
lea, in conſequence of a previous 
bargain, is not within the act. ſ. 15 
15 Champerty may be in actions, real, 
perſonal, or mixed, or in ſuits in 
equity. ſ. 16 
16 The voluntary gift of a chattle in 
tereſt pending a plea is within the 
& 


| 4 


act. _ C a 
17 A ſurrender by leſſee to leſſor 2 
not within it. ſ. 18 
18 Nor any conveyance of lands by 
father to ſon, anceſtor to heir appa- 
rent. 548.1. 19 
19 A giſt of part of the land, to a 
counſellor for his wages after the ſuit 
is determined is not within the act, 
unleſs in conſequence of a previous 
bargain. ſ. 20 


20 By 31 Eliz. c. 5. Champerty may 
be laid in any county. ſ. 21 
A 


CHANCE 
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CHANCE MEDLEY. — ide Man- 
Slaughter. 


z Homicide without malice, is /ome- 
times called chance medley which 
Ggnifies killing on a ſudden quarrel, 
or in the commiſſion of an unlawful. 
act. Page 115. f. 1 
And being without premeditation 
there can be no acceſſaries before. ſ. 2 
Where the treſpaſs of a ſtranger au- 
thoriſed by the duty of a game- 
keeper will reduce homicide to chance 


medley. 112. ſ. 8 


CHANCERY. 


It is agreed, contrary to former opi- 
nions, that ſuits in chancery to be re- 
lieved againſt ajudgment at law, are 
not within the ſtatute of 16 Rich. 2. 
c. 5. &c. 230. ſ. 17 
The proviſions of 21 Jac. x. c. 3. 
reſpecting ſuits to be relieved againſt 
monopolies, extends to the court of 
chancery, &c. 473. ſ. 31 


CHANCELLOR. 


By 25 Edw. 3. if a man flay the 
chancellor, being in his place, during 
his office, it is high treaſon. 60, 61 
On information to the chancellor, 
Kc. of ſervants riotouſly ſpoiling 

their deceaſed maſter's goods, a pro- 
clamation may be iſſued, and if they 
do not appear, they ſhall be attainted 
of felony. | 197 


_ CHAPLAIN. 
: A maſter may accompany his do- 


meſtic chaplain to retain counſel, or 


to engage counſel, and zaay ſtand by 
him at his trial without being guilty 
of maintenance, c. 541. f. 23 

3 


> 


* 


1 Charmers or ſorcerers ere thoſe no 
by certain incantations Pretended to 
produce ſupernatural events. Pay g 

2 This offence was puniſhable as wok 
craft, and by the writ * beretico cen. 
burendo, on relapſe after ſentence, 


3 One taken with the head of 2 4 
man, & c. brought into the king 
bench and ſworn, that he would 0 
longer be a ſorcerer. . 

4 The degrees of ſorcery deſcribed ud 

puniſhed by 1 Jac. x. c. 12, repealed 

by g Geo. 2. c. 5. &c. „9 


CHACE. ide Hunters, Fenct:, 


1 By 6 Geo. 3. c. 48. and 13 Geo. z. c. 
33. whoever ſhall deſtroy the kind of 
trees therein named in any of hs 
majeſty's chaces ſhall be fined, &c. for 
the two firſt offences and tranſported 
for the third. 216 

2 By 9 Geo. 3. c. 41. the above after 
tends to underwoods, &c, and toal 
the king's chaces within the realm, 


207 

3 The puniſhment of ſuch as ſhall de- 
ſtroy the banks, ditches, or fences 
chaces. | "-.* 0 

4 The puniſhment for unlawfully hunt 
oy 199 


CHASTIT v. Via Hmicd 


1 A woman may juſlify murder in de | 
fence of it. 108 (N) 1 
2 So a huſband is juſtified in proteciu 

the chaſtityot his wife. Abd 
3 It is the pride of nature, and wot 
lovely characteriſtic of the ſex- 
4 Bur the bare ſolicitation of c 
is not an indictable offence. — 


5 Nor is the actual violation of a daugh- 


ter's chaſtity conſidered as an wi 


* 


her ſervice is thereby loſt, Page 


CHEATS. | 
chung conſiſts in defrauding or 


endeavouring to defraud another of his 
known right, by means of ſome artful 
device, contrary to the plain rules of 
honeſty. 343, c. 71 

2 But an impoſition effected by means 
of a bare naked lie, without the inter- 
vention of any artful contrivance, is 
not cheating, puniſhable criminally. 
34344. 2 

3 Common cheating is puniſhable with 
fine and impriſonment, 3 

4 By 33 Hen. 8. c. 1. whoever ſhall 
falſely anddeceitfully obtain the goods, 
c. of another, by colour and means 
of any fal/e privy token ſhall.be cor- 
porally puniſhable in any degree 
under death as pillory, &. ſ. 4 

z The offence may be tried at ſeſhons ; 


and the juſtices may convene ſuſpect- 


ed offenders. ſ. 5 
6 An inſtance of an offender being fined 
under the act: ſed vide Coke's opinion 
(3 Inſt. 123) that it cannot be _— 

7 Caſes, &c. determined upon this act. 
345 (N)2 

$ By 30 Geo. 2. c. 24. whoever ſhall 
by falſe pretences obtain the property 
of another, awith intent to cheat and 
defraud any perſon, he ſhall be pub- 
licly whipped, or fined and impriſon- 


ed, or tranſported, as the court ſhall 
think fit, 


345 f 
N. B. No certiorari lies on this — . 
(N) 


9 By 16 Car. 2. whoever ſhall ain any 
lum or valuable thing, by any fraud 
or ill practice, ſhall forfeit treble 
value, &c. &c, ſ. 8 


10 By g Ann. c. 14. the offender ſhall 


torteit five times the value, be deemed | 


— and ſuffer corporal puniſh- 
nt 


vas in caſes of perjury, ſ. 
11 But the judgment can only be — 
convicts eft, and the fine muſt be re- 
_ Gvered by action. ibid. (N) 


— 
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unless in the | nm wrt fo 


] CHEES E.—/igt Butter, 


CHEQUER ROLL. 


1 By 3 Hen. 7. c. 14. If any of the 
chequer roll of the king's houſhold 
under the ftate of a lord, make con- 

federacy to deſtroy or murder the 
king, or any of the ſworn council, he 
hall be guilty of treaſon. Page 74. 


ſ. 13 


CHILD.—Yige Baſtard. Marriages. 


Va; rants. 


1 A child under the age of ſeven years 
cannot be puniſhed for any criminal 
oftence. 1(N)1 

2 But he may be compelled, in a civil 
action, to make compenſation. 

3 How fara thing ſhall be forfeited as 

a deodand for the death of a child. 

100 

4 By 4 and 5 P. & M. c. 8. to allure 

or take away a woman child, is two 

years impriſonment, &c, 172 


C HOS E in ACTION, 


1 Is not within 21 Hen. 8. c. 7. ſor 
puniſhing ſervants who ſteal the 
goods delivered to them by their maſ- 
ters. 139. f. 14 
2 By 15 Geo. 2. c. 13. if any of the 
ſervants of the bank ſhall embezzle 
certain choſes in action, with which 
they are intruſted, they ſhall be guilty, . 
without clergy. * Jos 
3 By 5 Geo. 3. c. 25. the ſame is in- 
flicted on ſervants of the poſt office. 

140 
4 By the common law, a choſe in . 
cannot be the ſubject of larceny. 142 
5 But by 2 Geo. 2. c. 25. whoever 
ſhall ſteal certain ſecurities therein 
named, notwithſtanding they are 
termed in law, choſes in action, ſhall 
be guilty of felony of the ſame na- 


Vai. I. Aug | 


ture and degree, as they would be for 
Rr taking 


taking the money thereby ſechred. 
Page 142 1. 22 


_ CHRISTIANITY. — Vid Church. 
Religion, Hereſy. Papery. Trinity. 


1 The puniſhment of thoſe who ſhall 
deny the truth of the chriſtian reli- 
gion, &c. 7. f. 11 

2 Chriſtianity is part of the common 
law of England. iid. 

3 Publiſhing a book to prove the king's 
government antichriſtian, &c.' may 
be alledged as an overt act of com- 
paſſing his death. | 56.1. 31 


CHRISTMAS DAY. 


1 By 13 Geo. 3. c. 80. to kill game, 
&c. on Chriſtmas day incurs fine, &c. 
12 


CHURCH.—/i Popery. 


1 The puniſhment of abſenting from 
it. 19. c. 10 
2 By 1 Eliz. c. 2. all perſons, having 
no reaſonable excuſe, ſhall reſort to 
their pariſh church, or ſome other 
place of worſhip upon every Sunday, 
and there behave decently during di- 
vine ſervice, upon pain of twelve 
pence for every offence, ſ. 1 

3 By 3 Jac. 1. c, 4. this forfeiture may 
be levied by the church wardens by 
diſtreſs or warrant of a juſtice. (N) 
It is incumbent on the defendant to 
ſhew the reaſonable excuſe, and needs 
not be regularly alledged in the in- 
dictment. 20 

5 If the ſpiritual courts refuſe a rea- 
ſonable excuſe, or derogate trom the 
common law, they may be prohibited. 

. ſ. 3 

6 Whoever miſbehaves, or quits church 
during ſervice, is as much within the 
penalty as if he had been wholly ab- 


jent. 


church ſhall be put to prove where 

he was. ibid, 

8 The offence of abſence need not be 

averred in any certain place, for being 
23 
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. 4| 22 But no copyhold lands are iy 
Whoever is abſent from his pariſh |. F 


a non-feaſance, it is not commit, 
any where, Page ꝛcl.; 
9 By 23 Eliz. c. 1. all perſons aboe 
16 years of age who ſhall ofend 
againſt the tenor of the 1 Eliz. c. 2, 
ſhall, being lawfully convicted, forfei 
201. for every month they ſhall {0 ab. 
ſent themſelves from church, . 6 
10 This penalty of 20 J. a month dos 
not diſpenſe with that of 124. for 
every Sunday. 17 
11 The words, „ lawfully convicted 
would have been implied by law. {.$ 
12 No forfeiture accrues unleſ; judy. 
ment follow conviction, ths, 
13 A condemnation on demurrer, or al 
dicit, 1s ſufficient. T 
14 A recuſant ſhall not be excuſed fron 
| theſe penalties on account of ſick 
neſs. 1. 10 
15 The month intended by the flatut 
ſhall be computed by the number of 
days, allowing 28 to each month. {.11 
16 A feme covert is withig theſe {atute. 
* 

17 By 29 Eliz. c. 6. and 3 Jac. 1.c, 
4. every offender cenvicted on tit 
above ſtatutes, ſhall pay 20/. fa 
every month, after ſuch conviction un» 
til he conform and come to 17 

, 12 

18 If the offender neglect to pay tit 
forfeitures in the conviction, and tos 
penalties of theſe ſtatutes, the king 
may ſeize his perſonal, and two thus 
of his hereditaments, leaſes and farms, 
notwithſtanding any prior come). 
ance. 
19 By 3 Jac. 1. c. 4. the king may k. 
fuſe the 20/. a month, and ſeize tie 
hereditaments, &c. leaving the na- 
fion houſe as part of the _—_ 
20 But this election waives the betet 
of the 20/, a month, and the 1c12u 
of the goods. l. lf 
21 A bond way be taken as the go 
of the offender, 22. bb 


LS) 


13 


be ſeized, | 
23 By 3 Jac. 1. c. 4+ the profits of tat 

lands mall go to ſatisfy the 200. . 
24 Quere if the king may ſeize an 1 
conveyed bona fiae by ande iÞ 4 


for a recuſant. He may ſelze an 
eftate granted to a recuſant in truſt to 


another. Page 21 1. 18 
25 How the penalties ſhall be recover- 
ed ibid. 


26 By 5 Jac. 1. c. 4. One juſtice, on 


may iſſue a warrant to the church 
warden where the offender dwells to 
levy the twelve pence on the offender's 
goods, by diſtreſs, for the uſe of the 
poor. 23. 1,19 
27 The recovery of the 20 /. contained 
in the conviction may be recovered at 
the ſuit of the king by indictment in 
the king's bench, aſſizes, or ſeſſions. 
: 23, 24 

28 And if the offender do not appear 
upon proclamation, he ſhall ſtand con- 
victed, 22 
29 But ſuch a conviction is no judg- 
ment, and therefore cannot be reverſ- 
ed by writ of error, but muſt be 
moved into the exchequer and quaſh- 
ed, nor ſhall ſuch a forfeiture be with- 
in the exception of a general * 
0 23 

50 If the proclamation do not purſue 
the ſtatute, the conviction will be in- 
luicient. ſ. 24 
31 An appearance, unleſs entered of re- 
cord, is not ſufficient, ſ. 25 
2 Luere if default to a proclamation 
will amount to a conviction in the 
king's bench, ſ. 26 
33 On appearance of the defendant, 
the proceedings ought to be accord- 
ing to the common law. ſ. 27 
4 By 3 Jac, 1. no ſuch indictment 
ſhall be avoided for defect, other than 
by dirett traverſe to the point of not 
coming to church, unleſs the defendant 
conforms, 25 
5 But the party may plead any collate- 
ral matter as a pardon, or autre fors 
«quit, &c, | ſ. 28 
He may reverſe a judgment after 
rerdict for a defect to the king's pre- 
judice. Py 29 
7 By 35 Eliz. e 1. the ſaid forfeitures 


may be recovered by action of debt 
1 Ke. at Weſtminſter, ſ. 30 
1 Thus ſtatute was made to proceed 
- «ganlt the huſband for the recuſancy 
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confeſſion, or oath of one witneſs | 


by the indictment given by the for- 
mer ſtatute. Page 24, ſ. 31 
39 On an indictment the huſband could 
not be charged for tbe forfeiture of 
his wife. ibid. 
40 But his lands, &c. in her right, may 
be ſeized on her conviction, ibid. 
41 How informers may proceed. ſ. 32 
42 By 23 Eliz. c, 1. forfeitures are 
diſtributed q to the queen, + to the 
poor, ; to the informer, by action of 
debt, &c, 92780 26 
43 Offenders refuſing to pay within 
three months after judgment, ſhall be 
committed until they pay or conform. 
ibid. 

44 This clauſe extends to the 20 J. a 
month, ſ. 33 
45 An informer may ſue for his own 
third part or for the whele pretty. 
46 An informer may ſue for the 1 
feitures againſt one not proceeded 
againſt by the king. 1 
47 The 29 Eliz. c. 6. extends only to 
indictments, but does not take away 
the juriſdiction of the common pleas 
or exchequer, as to information. ſ. 36, 


7 | ; 37 
48 A conviction at the king's ſuit may 
be pleaded to a ſuit by an informer, 

| 27. 1. 38 
49 It is doubtful whether the conviction 
of a feme covert can be pleaded to an 
information againſt her and her huſ- 
band, ſ. 39 
50 The right of ſeizure, given to the 
king by 29 Eliz. c. 6. does not ex- 
tend to a conviction by action or in- 
formation. ſ. 40 
51 How the 20 J. a month after con- 
viction ſhall be recovered. 1. 41 
52 By 29 Eliz. c. 6. & 3 Jac. 1. the 
offender, once convidted, ſhall pay 
201, a month without any other in- 
dictment or conviction, into the ex- 
chequer every Eaſter and Michael- 
mas term, or the king may ſeize, 
&c. . 41 
53 But this clauſe extends to no con- 
victions without judgment be given 
thereon. 28 


54 How it extends to con viction for 


default of appearance on proclama- 


ef the wife, 


which could not be done | 


tion. 674d. 
RT 2 55 In 


a 


— 


A TaBiz 0r PRINT AT MATTERS, 


55 In what manner proſecutions ſhall 
be againſt the offender's land and 
goods. Pas e 27, 1. 43, 44 
56 No ſeizure can be made till inquiſi- 
tion found. ſ. 45 
57 The king cannot, without inquiſi 
tion, grant over the offender's goods. 
3 Jac. 1. c. 5. 


29. f. 46 

58 Yr no recuſant con- 
vict ſhall be diſabled from following 
any profeſſion, or being executors, ad- 
miniſtrators, or guardians, on pain of 
100 /. ſ. 47, 48 
59 By 23 Eliz. c. 1. every perſon for- 
bearing church twelve months ſhall on 
certificate thereof to the king's bench, 
be bound to good behaviour in 2007. 


(2 ws ſ. 49 
60 How the forfeiture may be diſcharg- 
ed, ſ. 50 


61 By 23 Eliz. c. 1. offenders con- 
forming in the manner the act directs 
ſhall be diſcharged of all forfeitures. 

ſ. 50 

62 By 29 Eliz. c. 6. an offender * 
conforms, or ſhall fortune to die, * 
20 J. a month or ſeizure ſhall be 
made, while he continues to attend 
divine ſervice. 30 


63 And by 1 Jac. 1. c. 4. a recuſant | 


conforming according to the above 
ſtatutes ſhall be diſcharged of all pe- 
nalties which he might ſuſtain by 
reaſon of his recuſancy, ſ. 52 
64 This conformity may be pleaded 
againſt an informer as well as the 
king, by audita guerela after judg- 
ment againſt an informer, and before 


execution againſt the king. ſ. 53 
65 But the profits which have been 
ſeized thall not bereſtored, ſ. 54 


66 The inheritance of the proteſtant 
heir ſhall not be liable to the recu- 
ſancy of his anceſtor, unleſs the two 
parts of the lands were ſeized during 
the life of the anceſtor. 1.55 

67 But a recuſant heir muſt conform 
to free his fee ſimple lands from the 
conviction of his anceſtor, whether the 
lands were ſeized or not. ſ. 56 

68 How lands in fee tail may be ſeized 
by force of a judgment or proclama- 
tion. ibid. 


69 By 3 Jac. 1. c. 4. whoever ſhall x. 


tain in his ſervice any in 

ſhall not go to ſome N 
pel where the common prayer is uſe 
c. for one month, ſhall forfeit 10/ 
a month, Page 41.6 1 


CHURCH WARDEN 


1 By 3 Car. 1. c. 3. the penalties fy 
E alehouſes a licence tg 
be levied by the church wardens u 
the uſe of the poor. 
2 By 21 Jac. 1. c. 7. the churchyy. 
dens oath enlarged to preſent offence 
contrary to 1 Jac. 1. c. 9, for u. 
training tppling: 467 
3 By 11 Geo. 2. c. 26. church wa. 
dens, &c. required to carry hau ben 
of brandy, &c. before juſtices. 
4 They may levy the forfeiture of 124, 
for not coming to church, | 
5 They are excepted out of the teft at 
of 25 Car. 2. c. 2. ſ. 17. 1. f. 
6 They may whip boys for playing in 
the church, or pull off the hats of 
thoſe who refuſe to take them of, a 
may gently turn out diſturbers of d- 
vine ſervice, without incurring thepe- 
nalties of 5 & 6 Edw. 6.c. 4 7 
| y 


CISTE AUX. 
By 2 Hen. 4. c. 4. to put in exect- 
tion bulls N ** of the 


order of Ciſteaux to be diſchages 
tithes, is præmunire. 7 


CLANDESTINE. Vid Marriagt 
Smuggling. 


C LER G Y. Vid. Fei 


CLERGYMEN. 
1 By 1 Eliz. c. 2. clergymen realng 


to uſe the common prayer, or if. 


| ing in derogation. of it, „“ 
. 4 you? 


„ , Monday. 


Lind 
” a+ 
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eis profit, and ſuffer fix months 
liber for the firſt offence, 
and deprivation for the ſecon 


14. 1. 2 


they may be deſcribed in a cer- 
: — ol 5 Eliz. c. 1. for refuſing 


the oaths. 


3 Are within the ſtatute of 


82 1. 33 


highways. 
377 {.15 


Are ſufficiently ſhewn in an indict- 
: ment, to be in holy orders by the 


. word, clericus. 


141. 3 


CLIPPING.—V/ide Coin. 


1 Clippers of the coin are not within 


the ſtatute of treaſons. 


62 f. 55 


2 By 5 Eliz. c. 11. clipping, &c. any 
of the monies of this realm, or 
teign money, ſuffered to be current 
by proclamation is made high treaſon, 


3 By 18 Eliz. c. 1, whoever, for lucre, 


631. 61 


ſhall diminiſh, lighten, &c. &c. any 


of the monies as aforeſaid, ſhall be 


guilty of high treaſon, loſe goods, 
&c. &c. and lands during life, but 


no corruption of blood. 


ibid. 


4 Aiders, conſenters, and abettors, 


are equally guilty, 


CLOATHS, 


1 Maliciouſly to deſtroy the garments 


ibid.| 


of another in the public ſtreet is 


tranſportation, 


COALS. 


238 


1 The coal buſhel! ſhall be round, and 
19: inches in diameter, and contain 
one Wincheſter buſhel and one quart 


of water, 


524 


2 All ſea coal brought into the Thames, 


ſhall be fold by the chaldron of 36| 


buſhels; and coals ſold by weight 
ſhall in proportion be 112 lb. awoir- 


dupois to every cwt. 


ſ. 130 


3 Any three juſtices may ſet the price 
of ſea coal, and if any perſon ſhall re- 


d. Page 


fuſe to fell, they may enter the place 
and fell the ſame. Page 524, f. 131 


COAT ARMOUR.—Yide A.. 
COERCION. vnd Coverture, Treaſon. 


1 By 25 Ed. 3. e. 2. to counterfeit the 
king's money is high treaſon 61 f. 54 
2 Thoſe who coin king's money, 
without authority, are guilty within 
this clauſe, whether they utter it or 
not. | 621.55 
3 So alſo are the authoriſed Mater, if 


they coin it of baſer alloy than the 
ſtandard, id. 


4 Receivers and comforters alſo are 


equally guilty, but clippers are not 
within 2his act. ibid. 
5 But to compleat the erime, the coun- 
terfeiting muſt be ſuch as to render 
the coin paſſable. (N) 13 
6 And uttering falſe money is neither 
treaſon nor miſpriſion thereof within 
this act. 62.6 
7 And only gold and filyer coined with- 
in the realm, by the king's authority, 
is „ the king's money. ſ. 57 
8 But by 1 Mar. c. 6. to counterfeit 
the gold or filver coin, not of rhe 
realm, made current by con/ent of the 


crown, or to aid or abet therein, is j 


high treaſon. . 59 

9 And by 14 Eliz. c. 3. to counterfeit 
gold or filver coin, not of the realm, 
nor permitted to be current, or to 
aid or abet therein, is miſprifion of 
treaſon. . 60 
10 By 5 Eliz. c. 11. clipping, waſhing, 
rounding or filing, for lucre or gain, 
any of the proper monies of this realm, 
or of any other realm made current 
by proclamation, or aiding therein, is 
declared high treaſon. 63 f. 61 
11 By 18 Eliz. c. 1. to impair, dimi- 
niſh, falſify, ſcale, or lighten, by 
any art or means, for lucre or gain, 
any ſuch monies, or to aid or con- 
Rr 3 | ſent 
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, ſent thereto, is high treaſon, with 
lois of goods abfolutely, lands dur- 
ing life only, but no corruption, or 
loſs of dower. Page 63. 1. 61 

12 By 8&g Will. 3. c. 26. whoever, 
except the minters, ſhall make, &c. 
any puncheon, counterpuncheon, ma- 
trix, ſtamp, dye, pattern, or mould, 
in or upon which ſhall be made, or 
which will make, the figure, ſtamp, 
reſemblance, &c. (infra, No. 17.) 
of both or either of the ſides of any 
current gold or filver coin, ſhall be 
guilty of high treaſon. 64 

13 Whoever ſhall make or mend, &c. 

any edger, or edging tool, inſtru- 
ment, or engine, not of common ule 

in any trade, but contrived for 
marking the edges of money, with 
ſuch letters or grainings, as thoſe on 
money coined in the mint, ſhall be 
guilty of high treaſon. ibid. 

14 Whoever ſhall make or mend, &c. 

any preſs for coinage, or any cutting 
engine, for making blanks, by force 

of a ſcrew, out of Hatted bars of gold 
or ſilver, ſhall be guilty of high trea- 

-. ſon. ibid. 

.-I5 Whoever ſha!l, knowingly, have any 

*- ſuch puncheon, counterpuncheon, 

matrix, ſtamp, dye, edger, cutting 

jnſtrument, or other tool or inſtru- 
ment before mentioned, ſhall be 
guilty of high treaſon, ibid. 

16 The words ** pattern or mould,” 

Vie ſutra No. 12) are omitted in 

the above clauſe, (No. 15.) but it has 

been determined, that they are com- 
prized in the words ** tool or inſtru- 
ment; and that the /peczal term is 
ſuficient- in an indictment, without 
averring the thing to be a tool or in- 

ſtrument within the act. 63 (N) 14 

7 It is alſo determined that if the 

amp of the coin is impreſſed or form- 

ed, in, or upon any of the inſtru- 

ments enumerated in the act, it is im- 

material whether it be laid in the in- 

dictment as an inſtrument on which 
the reſemblance of the coin is made, 
or an inftrument which will make 

the reſemblance (Vide. up. No. 12. 


- 
* 


But it is hetter to lay the tact aCcCord= | | 


ing to the Katute, Nee (15, 


18 Counſellors, procurers, a; 
are within « ig 4 1 — 
tion of blood or loſs of dower 6.1 
er ſhall 
__ enſue, Tage b 
| .. 4 
19 By 7 Ann. c. 25. proſecutions upon 
the above ſtatute, for making, t. 
the tools or inſtruments therein pro- 
hibited, or for milling the edpes of 
money, ſhall be commenced within 
fix months. RY 7) 
20 By 8 & 9 Will. 3. c. 26. f. 2 » 
convey or aſſiſt in conveying 17 
coining tools out of the mint, is hiok 
treaſon, it 
21 Or to mark the edges of any of 
the current, diminiſhed, or coun. 
terfeit coin of the kingdom, with the 
/ual letters or grainings, or to counſel 
or afliſt therein, is high treaſon, ili. 
22 Whoever ſhall colour, gild, or cafe 
over, with gold or ſilver, or with 
any waſh, or materials producing the 
colour of gold or filver, any of the 
current coin, or blanks of baſe met 
of a fit ſize to be coined into cour- 
terfeited milled money; or ſhall aid 
or abet therein, are declared gui 
of high treaſon. ibid, 
23 It has been adjudged immaterial 
whether the colouring be put un, r 
made to ari/e out of the ſubject co- 
loured. (N) 16 
24 Coining tools or inſtruments found * 
in the cuſtody of any perſon not: 
minter may be ſeized, carried before 
a juſtice, produced at the trial, and 
there deſtroyed, 55 
25 By 15 Geo, 2. c. 28. to waſh, gil, 
or colour, or to add to, or alter the in- 
preſſion of any ſhilling or {ix pence 
real or counterfeited, with intent to 
make them reſemble, either a guinea 
or half guinea, is high treaſon. |. 64 
26 So alſo to file, alter, waſh, or cola 
any halfpenny or farthing with u. 
tent to make them reſpectively x. 
ſemble either a ſhilling or a {ixpeac 
15 high treaſon. id 
27 Counſellors, aiders, abettors 2nd 
procurers are within this ſtatute. ili. 
28 The counterfeit money mult ben 
the likeneſs and fimilituae of ue 


lawful money. _ 7 


30 By & 2 P. & M. C. 


foreign coin current here, 
ſon. 


be falſe. 


tiſu th! one. 


ſtatutes. 


money. 


by parliament. 


r r ou = WE» 


C2 
— 


{ix months more. 


1 


death. 


= 
— 


2 


40 To tender in payment any ſuch mo- 
ney, twice within ten days, or to 
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29 By 25 Ed. 3. c. 2. to bring falſe 
money into the realm, counterfeit | 
according to the fimilitude of the mo- 
ney of England, to merchandize, or 
make payment with, is high treaſon. 

Page 61. 65 

11, to bring 

into the realm, money, counterfeit to 

is high trea- 


ibid. 


31 The party bringing muſt know it to 


ſ. 66 


32 It muſt be from a foreign nation, and 
not from any place ſubject to the Bri- 


ſ, 67 


33 The bare uttering is not within theſe 


66 


34 By ancient ſtatute a ſuſpected per- 
ſon may be arreſted for having falſe 


ſ. 68 


35 And guære, if the money need to 
be actually merchandized with, or 
paid away (Vide No. 29, 30.) 1. 69 

35 The ſtandard of coin'1s 2 car, cop- 
per to 22 car, of gold, 18 dwts. cop- 
per to 1102. 2 dwts. ſilver. 70 (N)1 

37 The ſtandard can only be altered 


ibid, 


33 By g & 10 W. 3. c. 21. and 13 
Geo. 3.c.71. Gold or ſilver money 
diminiſhed, or counterfeit may be cut 
by the perſon to whom tendered. 
But at his riſque if it prove otherwiſe. 

71. . 3 

39 By 15 Geo. 2. c. 28. Knowingly 
t9 utter any falſe or counterfeit mo- 
ney incurs, for the firſt offence, fix 
months impriſonment and ſurety for 

For the ſecond of- 

tence 2 yearsimpriſonment and ſurety | 

tor 2 years. The third offence is 


. 4 


1 have one or more pieces thereof in 
A cultody, belides what is tendered, is, 
it for the firlt offence, two years im- 


Clergy, 


months, 


to years impriſonment. 


priſonment and two years ſecurity. 
The ſecond offence is death without 


ibid. 


41 The proſecution muſt be within fx 


ibid. 


42 To coin or counterfeit a 7 or L is 


72 


43 But by 11 Geo. 3. c. 40. to commit, 
or to aid or aſſiſt in this offence is 
felony, Page 72, 1.5 

44 To buy, fell, take, receive, pay, 

or put otf any counterfeit copper 
money not cut in pieces, at a lower 
rate or value than it imports to be of, 
or was counterfeited for, is felony. 

ibid. 

45 A juſtice on the oath of one witneſs 
may iſſue a warrant to ſearch for coin- 
ing inſtruments, &c. ib. 

46 By 13 Eliz. c. 2. thoſe who forge 
foreign coin not current here, their 


aiders, &c. are guilty of miſpriſion of 
treaſon. 87 f. 7 


COLONIES. 14. Tranſpertaticn. 


COLLATERAL, 
1 A collateral iſſue may be pleaded and 


rephed to ore tenus, and a wenire 
awarded, returnable inflanter. 3(N)5 


1 If any ſerjeant, pleader, or other, 


be guilty of colluſion, how he ſhall 
be puniſhed, 542 1, 29 


COMBINATIONS, —7id: Conſpiracy. 


COMBUSTIO DOMORUM.—/ige 
Arſon. 
COMBAT. 

1 The victor, in a judicial combat, is 


juſtified from the imputation of mur- 
der, and the reaſon of it. 107 ſ. 16 


COMMAND. 


1 A ſorcible entry, committed by the 
command of an infant or teme covert, 


| Rr4 


wall 
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will not involve them in the guilt. 
Page 283 f. 35 


CCMPOS MENTIS.——Fide Non 
. Compos, | | 


COMMMISSIONERS,—Vide Pank- 
| rupt, 


COMM ON. 


1 A common is not within the ſtatutes 
of forcible entry. 282 


COMMON COUNCIL MAN. | 


1 Is within the corporation act of 13 
Car. 2. 15 f. 1 


COMMON. LAW COURTS. 


1 Have no cognizance of mere hereſy ; 
but 1f the conſequences of 1t become 
injurious to the public peace, the of- 
fender may be indicted. 61.6 

2 They may incidentally take cogni- 
zance of hereſy, in judging of offences 
ordained by ſtatute. 47 
On a quare impedit, if the cauſe be 
hereſy, the biſhop muſt ſpecify it 

particularly, that the temporal court 
may direct the jury accordingly. ſ. 7 

4 But a perſon agrieved for hereſy in a 
ſpiritual court, cannot move for a 
prohibition. | ſ. 9 

5 To draw any out of the realm, in 
plea, which belongs to the common 
law courts, or to ſue in other 
courts to deſeat the judgments given 
there, incurs præmunire. 79 f. 14, 


15 


COMMONS, 


1 To aſſert that the houſe of commons 
or the houſe of lords, have legiſlative 
authority without the king, 1s treafon. 


COMMON WEALTH 


Offences againf it are; 
1 Imbezzling of Records, 177 
2 A goaler forcing his priſoners to ap 
pear. 
3 Obſtructing lawful proceſs. Ys 
4 Eſcaping from cuſtody. 
5 Priſon Breach, 
6 Reſcous, 
7 Returning from tranſportation. 24, 
8 Theft bote. 252. 23) 
9 Knowingly receiving ſtolen goods, 2h 
10 Common Barratry, 544 
11 Maintenance, $35 
12 Champerty. 54 
13 Compounding of informations, 
14 Conſpiracy. 346 
15 Perjury. 318 
16 Bribery. zu 
17 Embracery. 50 
18 Extortion. 310 


BR. z. 


COMMON PRAYER 


1 The firſt eſtabliſhment of it. 1, U 
2 By 1 Eliz. c. 2. miniſters neglettng 
to uſe it, or ſpeaking in derogation 
of it, forteit one year's profit, and 
ſuffer 6 months impriſonment forthe 
firſt offence, and deprivation for the 
ſecond. ul: 
3 Clergymen without @ cure are within 
this act. l. 
4 In an indictment, the word clericu 1 
ſufficient to ſhew they are within holy 
orders. iti 
5 This ſtatute does not reſtrain the ſpl- 
rjtual court from proceeding again 
offenders, as diſturbers of the unit 
and peace of the church, &. . 
6 Alſo by 1 Eliz. c. 2. to detraft the 
faid book in plays, ſongs, &. ot b 
procure a miniſter to alter the form, 
or to let any other miniſter fay a di. 
ferent form of prayer, is a forfeitur 
of 100 marks, or fix months imp" 
ſonment for the firſt offence, 4 
marks, or twelve months 1mp! 
ment for the ſecond if not * 


9 


weeks, and for the third loſs of goods 


6 
„ Luere whether the impriſonment ſhall 


ing the penalty within ſux weeks. ſ. 6 


1 Mary, f. 2. c. 3. 272 f. 30 


COMPANION. 


7 1 By 25 Edw. 3. if a man do violate] 
2 the Kong's Companion, he is guilty of 

4 high treaſon. Is 50 
5 2 By the king's companion is meant has | 
j wife, ibid. 

0 COMPUTATION, 


1 A month ſhall be computed by the 
number of days, allowing 28 days to 
each, according to the common rule 
where a month is generally oo of. 

| 21 f. 11 

2 But an aſſurance for payment of mo- 

ney with intereſt, ſhalt be computed 


' Sſae if the offender die without pay- | 


$ To difturb the reading of the com- 
mon prayer is within the penalties of | 


4 By 3 Hen. 7. e. 1. juſtices may ſum- 
mon a jury to enquire of the con- 
cealments made by other inqueſts, 
&c. | Page 2511. 4 


þ 


, 


CONIES. 
1 In a foreſt, chace, or warren, not 
the ſubject of larceny at common law. 

| 144 f. 26 

2 By 9 Geo. 1, c. 22. to rob any place 
where comes are kept, being armed, 
and diſguiſed, is felony without 
clergy. 187 


CONFORMITY. 


1 The offence in accepting or holding 
an office without due conformity to 
the church. 15 c. 4 

2 Non - conformity in officers cont in 
not receiving the ſacrament and in 
attending other worſhip than the 
church. ibid. 

3 The offence of teaching ſchoot with- 
out conformity to the church, 18 


4 by calendar months, for otherwiſe it | | . 9 
5 would de uſury. 530 f. 134 For non- conformity of papiſts, c. 
1 3 How miles ſhall be computed. . 35| Vide Church.” Diſſenters. | 

id 215 

ie 4 In murder within a year and a day, | 

de the whole day on which the hurt was CONSERVATORS. -V Ceonſtoble, 
[ done, ſhall be reckoned firſt. 119 f. 9 L 

n | h 

3 CONSPIRACY. 

I COMPASS. Vide High Treaſon. ; 

5 1 A definition of conſpiracy. 346 
. c. 72 


CONCEALMBNT. 


| Concealment, or procuring the con- 
cealment of felony, whether by com 
mon law or by ſtatute, is miſpriſion. 

| 2511.2 

trove is 


2 The concealment of treaſure 
miſpriſion. (N) i 

3 By 3 Edw. 1. c. 9. ſheriff, coroner, or 
„Kc. who ſhall conceal, conſent, 

or procure to conceal the felonies 
done in their liberties, ſhall be fined 
aid impriſoned at the king's pleaſure. 


2 Barely to conſpire to indi& another 
maliciouſly, whether any thing be 
done in proſecution of ſuch intent, or 
not, is conſpiracy. ſ. 2 

3 But a bare conſpiracy to indict an- 
other, will not maintain the avrit of 
conſpiracy. + 08 

4 Nor can the 4vrit be brought, aneh. 
the party indicted be acquitted. ibid. 

5 But, perhaps, a writ may be formed 


to meet the cafe of a ng falſly in- 
dicted who has not been acquitted, 
| ibid. 


neee 


1. 3 


| 6 And 
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6 And it is certain that an actian on the 
caſe in the nature of ſuch a writ doth 
lie for a malicious proſecution, al- 
though it doth not proceed to an in- 
dictment. Page 347 
7 And an indictment or information 
may be brought for conſpiracies with- 

in the ſtatute of Edward the Firſt 
vide p. 346) . 348 
$ In an action for a malicious proſecu- 
tion, the plaintiff muſt ſhew that the 
original ſuit is at an end. ibid. (N) 1 

9 It is fafeſt to form an indictment at 
common law, for a malicious accuſa- 

' ++. Os 48 
10 And for this offence a man may be 
not only ſentenced to the pillory but 
branded. | . 
11 At common law, all confederacies 
wrongfully to prejudice a third per- 
ſon ate criminal. ibid. 
12 The offence conſiſts in the conſpiracy; 
and it is criminal to conſpire to do a 
lawful act. ibid. 
13 The fact of conſpiring need not be 


20 Conſpiracy, upon the ſtature ( 


21 Therefore, if the defendant; 


writ of conſpiracy, can prove a 


dence on the general iſſue, 


ſpiracy upon the ſtatute. 


acquittal of all, | 


brought againſt one only. 


have fine and impriſonment. 


bable cauſe, they ſhall be diſcharged, 


Vite 
p- 346) muſt be both falſe and = 


cious. Page 350. 


in 2 
pro- 


ibid, 


22 But guere if it can be given in eri. 


ibid, 


23 One perſon cannot be guilty-of con. 


1 


24 Therefore huſband and wife cannot 
be indicted alone, for they are butone; 
and the acquittal of all but one, h n 


ili 


25 But an action on the caſe in the n. 
ture of a writ of conſpiracy, may be 


ibu. 


26 And if brought againſt ſeveral, ad 
all but one be acquitted, yet judy. 
ment may be given againſt him. 

27 A conſpirator convicted at the ſci 
of the party ſhall pay damages, and 


thi, 


9 


28 When at the ſuit of the kingye il 


directly proved; it may be collected [ lainous judgment was formerly giv. 
. ili. 


from collateral circumſtances. ibid. 

61 (N) 2 
14 And if: the parties concur in 
doing the act, although unacquainted 
with each other, it is conſpiracy. 
” ibid. 

15 The inſufficiency of the indictment; 
want of juriſdiction in the court; or 
the improbability of injuring the de- 
fendant, is no juſtification in con- 
{piracy for a malicious EI 
3 

16 Nor is it any plea that the party only 
intended to give evidence in the re- 


gular and legal courſe of juſtice. 349 
ſ. 


17 But no juror is liable, to any pro- 


ſecution, in reſpect to any verdict | 


given by him, either upon a grand or 
petit jury. ſ.5 

18 Judges of record alſo, are freed from 
all proſecution for any thing done by 
them as judges. 3501.6 
19 Yet if a judge turn ſolicitor ; tam- 
pers with witneſſes, or labor jurors, 
be may be puniſhed. ibid, 


29 But this is obſolete; and the pu- 


niſhment is pillory, fine, imp 


_ conſpiracy, 


CONSENT, 


tin. 


ment and ſurety for behaviour. 35 
0 
30 Quarter ſeſſions have juriſdiction, in 


ili. 


31 On motion to arreſt judgment, the 
defendant mult be perlonally my 
ao 


1 In bigamy, if either of the parties at 


within the age of conſent, bath of 


them are protected, by the excepiial 


from the penalties of 1 Jac. 1. C, 


17 


"CON TEMPTS. 
1 Againſt the king's palace. 87 


2 Fighting therein, was ancien 
capital offence. 


400 


c. 24 
uy, 4 
I. 


3 5f 


QSO —2I 


priſonment, and 


ſoned by the king's ben 
payment of a fine, 
for this n | 

inſt the king's courts. | 
1 . where the king is 24 Or to adviſe a priſoner to ſtand 
only conſtructively, is an offence at] mute. : : ibid. 
common law, and more penal than |25 If a grand jury diſcover to a perſon 
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n. bo c. 12. ſtriking and j19 But now the offender may only be 
lood therein is puniſhed ; bound to good behaviour, except the 
f the hand, perpetual im-| offence was committed againſt fuch 
fine at pleaſure. | officers in the actual execution of office, 
Page 87 f. 1 Page 89 f. 13 
vere if the king be not reudent 20 Inſtances of this kind for which a 
he time of the offence, 88] man ſhall net be indicted. 
The inftance in 3 Inſt. 140, for ſtrik- 21 But the injurious treatment of per- 
ing in the tower is not warrante 


d by | ſons under the protection of the king's 
ibid. | courts is a contempt, ſ. 1 


if a peer can be impri-|22 To ſuppreſs the truth during an — 
ch for the non- | amination is a contempt of court. ſ. 15 
if it be exorbitant, 23 So alſo to diſſuade a witneſs from 
(N) 1] giving evidence againſt a priſoner. 
881. 3 


ibid, 


g For to draw a ſword in the preſence of 
one of the judges therein, whether he 
ſtrike or not, or to ſtrike a juror or 
other perſon, loſes hand, goods, profit 
of lands, and if laid as coram domino 
rege, it is perpetual im * 

101d. 

10 To which ſon aſſault demeſue, is no 
juſtification, ſ. 4 

11 To reſcue a priſoner from any of 
the courts, is loſs of goods, profits of 
lands, and impriſonment for life, and 
it he ſtrike, loſs of hand, ſ. 5 

12 An affray near the ſaid courts, is 
hne and impriſonment. 1 6 

13 Threatning, or reproachful words 
to a judge on the bench, is a high 
miſpriſion. 

14 Jo reflect on the juſtice and honour 
of thoſe 5% courts, is an indictable 
oſſence. ä 89 

I; Whoever gives the lie in Weſtmin- 
ſer-hall, ſitting the courts, ſhall be 
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ſtriking where he is actually preſent. indicted, the evidence againſt him, it 
ibid.] is high miſpriſion. 
26 Contempts againſt the prerogative. 


ibid. 


91 c. 22 


27 Refuſing to aſſiſt the king for the 


national good. 


28 As for a peer to neglect a ſummons 
to parliament. 


29 Or to depart from thence without 


ſ. 2 
ibid, 


ibid, 


30 Or for a privy councillor to refuſe 


ibid. 


31 Or for a private ſubje& to refuſe to 
defend the kingdom againſt foreign 


ibid. 


32 Preferring the intereſt of a foreign 
prince; or to receive a penſion from 
him without leave, is contempt of 
prerogative. 


33 To diſobey what the law enjoin 


ſ. 3 


ſ. 4 


34 As refuſing obedience to writs, &c. 


ibid. 


35 Or not anſwering the privy coun- 
cil in matters of ſtate, 


ibid. 


if bound to good behaviour. ſ. 9] 36 Or refuſing to give evidence to the 
0 16 To make an affray in the preſence off grand jury. ibid. 


the king's inferior courts is fineable, 37 Or not returning from beyond ſea, 
but no loſs of hand. 


17 To ſpeak reproachfully to the judge 38 Or going beyond ſea againſt a ne 


ſ. 10 upon notice. ibid. 


of ſuch a court in the execution of | exeat regnum. ibid. 
s otkce,is fineable immediately, and| 39 So alle every contempt of a ſtatute 
+ prrbaps indictable. ſ. 11 | is indictable, if no other puniſhment 
. 1% Formerly ſlandering the juſtice of be limited. | 92 1.5 
* nation was indictable. ſ. 12 40 Neglecting to join the pe comitatus 


is a contempt. (N)1 
41 Contempts 
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king's perſon. 
> Page 96 c. 23 
42 Spreading falſe rumours concerning 
the king's intentions. . 4 
43 Charging him with a breach of his 
coronation oath, EY 
44 Speaking contemptuouſly - o _ 
931. 
35 Of contempts againſt the govern- 
ent. 92 c. 23 
46 As charging it with oppreſſion or 
weak adminittration. 2 1 
47 Or abſolving perſons at the gallows. 
2 
48 Or drinking to the pious memory of a 
traitor, &c. ibid. 
49 Or endeavouring to frighten the king 
into a change of meaſures. 9 
go And perhaps to refuſe the gem in 
31. 7 


a foreign port. 931. 
51 Contempts againſt the king's title. 
| | 3 c. 24 
52 How far the offence of denying his 
title 15 a contempt. 93, 94 
53 How far refuſing to take the oath of 
allegiance is a contempt of the king's 
title, at common law. 94, 95 
54 How far refuſing to take the oaths 
of allegiance, ſupremacy, and abju- 
ration, as directed by ſtatute, is a con- 
tempt, &c. 95 to 99 


41 Contempts againſt the 


CONSTABLE. 


1 Conſtables are not within the teſt act. 
* ag Car. 2. e. a. 17 f. 4 
2 Every high and petty conſtable is a 
conſervator of the peace, by common 
law, within their ſeveral limits. 1 

ä — Þ 14 


CONTINGENCY. 
1 How far a perſon who has only a con- 


tingent intereſt may maintain another 


in a ſuit on the ſut ject on which the 
contingency is to operate. 538 


| 


| 


\ 


. 14, 15 


0 


CONTRA PaCty 


1 The words contra pacem are eſſent 
neceſſary in an indiftmenr in b. 
22 Page 526, . u 


CONVENTICLEs 


Eſtabliſhed for diffu deren 
tenets can only 21 Frey 
indictment at common law, whe 
they raiſe factions which may teal 
to diſturb the 1 peace. 6.6 
By 1 Mary, ſ. 2. c. 3. certain d. 
turbers of licenſed conventicles, at 
directed to be puniſhed in a ſumnuy 
way. 272 f. 5 
3 The King's Bench will grant an in 
formation for diſturbing proteſzet 
diſſenters conventicles. 400 


. CONVICTS Jide Tranſjuridtin, 


CONVICTIO N.—/it ly, 
Felony by Statute. 


1 It is always implied by lav, dd 
there muſt be a conviction bear 
puniſhment. 20 U 

2 A convictien is of no effect ule 

judgment —— thereon, ib 

3 For every judgment implies 2 cr. 
viction; but a conviction does n 
imply a judgment. "eo. 

4 A party has no remedy againk at b. 
ſufficient conviction but to note! 
into the ſuperiour court, * 

5 What conviction will be ſufficient kt 
abſenting from church. 4 

6 How far a conviction may be plett 


in bar to a ſubſequent pany 


7 An additional puniſhment fora es 
offence, can never be inflifted, 1 
there has been a previous con 


for the fir offence, 67 f. 741996! 
| CONVOCATIO 


;* 3 Foo 5©3Oq0@ Sy, Sos 


— 


r Ar en 


el 


CONVOCATION. 


The convocation may declare what 


Page 6 


opinions are heretical. 


ſ. 3 


> But cannot convict a heretick, - zbid. 


C 0 ? Y.—Vide Books. Authors, 


1 Copying a libel has been held con- 
clufive evidence of publication; ex- 


cept ſome ſubſequent act is done to 


explain the precedent intention. 


35$ 


ſ. 10 


COPYHOLD. 


1 Not liable to be ſeiſed for recuſancy. | 


22 f. 16 


CORONATION O AT H. 
| | 
To charge the king with a breach of 


his coronation oath is a contempt 


2gainſt his perſon, 
CORPORATION. 


| Muſt repair their own bridges. 


preſcription. 


96 f. 5 


445 
ſ.8 


2 Aggregate, may be bound to repair 
bridges, either by ſpecial tenure, or 
443 1. 2 

3 May be compelled to repair highways 


force of a general preſcription, 


3 39 
4 May ſet the price of victuals notwith- 
ſtanding the 25 Hen. 8. c. 2. 481 f. 8 


ſ. 8 


5 Are puniſhable for riot in their na- 


tural, but not in their public capacity. 
298 f. 13 
6 How they may be puniſhed for ſut- 


tering riots, 
7 The corporation act. 


. CORN, 


months, &c. &c. 
2 Lo commit the oſtence a 


1 


1 To aLault with, intent to binder the 
©xportation of corn, is à miſdemeanor 
Tanuhable by hard labour for three 

243 app. 12 

, lecond-time, 

or to deitroy any ſtore-houſe or gra- 


16 


A TIE or PRINCIPAL MATTERS, 


nary in which corn is lodged for the 


| purpoſe of exportation; or to ſpoil 


the grain therein, is tranſportation 
for ſeven years. Page 2431. 2 
3 The hundred liable to the damage nut 
exceeding 1004. 244 f. 3 
| 4 Puniſhment for ſelling corn otherwite 
| than by the Winchelter buſhel. 486 
5 If any magiſtrate ſhall permit it to be * 
otherwiſe ſold, he ſhall forfeit 54. 
ibid. 1. 2 
6 The manner in which corn ſhall be 
meaſured, ſ. 3&4 
7 By 22 and 23 Car. 2. c. 7. to burn 
ſtacks or ricks of corn, &c. is felony. 
166 f. 2 
8 And by 43 Eliz. c, 13. if committed 
in any of the four Northern counties 
it is felony without clergy. #bid. 
9 By 9 Geo, 1. c. 22. whoever ſhall ſet 
fire to any tack of corn ſhall ſaffer 
death without clergy. 224 


* 


coRONER.— Vid Deodand, Inquif- 
lien. 


1 There can be no forfeiture as a do- 


dand, nor can any thing be ſeiſed as 
ſuch, till it be found by the co- 
roner's inqueſt to have cauſed a man's 
death. : 101 f. 8 
2 But after the coroner has made his 
inquiſition, which ought to find the 
value, the ſheriff is anſwerable for it 
and may levy for it on the town where 
it fell. f 101, 102 
3 It. the coroner neglect to make an in- 
queſt,. it cannot be taken by the grand 
jury. (N) 37 
4 When taken by the coroner it may be 
moved and traverſed. ibid. 
5 The perſonal ellate of a fte de ſe is 
not veſted in the king until the co- 
roner has taken his inqueſt, 104 
6 Such inquiſitions ought 10 be by the 
coroner, ſuper viſum corporis, if the body 
can be tound. ibid. ſ. 10 
7 And it is ſaid this hind of inquiſition 
cannot be traverſed. i. ſ. 11 
8 The coroner has only authority /uper 
viſum corporis, and it the body cannot 
be found, the inquiſition may be 
- taken 


A TABLE or PrInciPart MATTER A“ 


taken by the King's Bench, or by a 
juſtice of the peace. Page 104 f. 12 
9 And their inquiſition may be 1 . 
101d. 

10 The manner in which their inquiſi- 
tions ought to find the fact. ſ. 13, 14 
11 If they be full in ſubſtance, the co- 
roner may be ſerved with a rule to 
amend defect of form. ſ. 15 
12 For murder or man{laughter,the party 
is always arraigned and tried upon the 
coroner's inqueſt, as well as upon the 

- indictment. 


COLTS: 


1 By 5 Eliz. c. 14. the defendant con- 
victed of forgery, ſhall pay double coſts. 

| 339 

2 By 21 Jac. 1. c. 3. there ſhall be 
double coſts againſt monopoliſers. 


474 


COTT ON S.—/i Fergery. 


1 The puniſhment for cotton manu- 
facturers aſſaulting or abuſing their 
maſters. | 239 

2 By 22 Geo. 3. c. 40. whoever ſhall 
enter by force any place, with intent 
to deſtroy any callico, cottons, &c. in 
the loom, or ſhall actually cut the 
ſame out, or deſtroy any of the uten- 
fils, &c. ſhall be guilty of felony with- 
out benefit of clergy. 240, 241 

3 By 4 Geo. 2. c. 16. and 18 Geo. 2. 
c. 18. to ſteal cottons from bleaching 
or printing grounds; is felony without 

_ clergy, but the judge may tranſport 

tor 14 years 146 (N)13 


CORRUPTION OF BLOOD. 


1 Where a ſtatute ſaves the corruption 
of blood, it impliedly ſaves the de- 
ſcent of the land of the offender to 
the heir. 169. 1.5 

2 It is the immediate conſequence of 
an attainder. 

3 This conſequence is ſaved by a variety | 
of ſtatutes. 


4 


4 The blood of a felo de ſe is not cor. 
rupted. Page io. {. $ 


COVENANT. 


1 The word ““ covenant” in 3 Edw. 1. 


againſt champerty, includes prom; 
E - "a 


COVENTRY ACT. Main. 


1 By 22 & 23 Car. 2. c. 1, whoever 
ſhall, by lying in wait, diſable the 
tongue, put out the eye, ſlit the 
noſe, cut off the lip, or any limb or 
member of another with intent to 
maim or disfigure, he, his aider, &c. 
ſhall ſuffer death without clergy, 176 


COUNCIL and COUNSELLOR. 
| Vide Barriſter, a 


1 By 5 Eliz. c. 14. counſellors ſhall 


deed in evidence. 

2 By 3 Jac. 1. c. 5. no popiſh recuſant 
ſhall be a counſellor, 

3 If a privy councillor refuſe the 
king his advice, it is a contempt of the 
prerogative. g1. 1.2 


COUNTERFEITER.—Fide Treaſon. 
Felony. Forgery. 


COUNTY. 


1 By 33 Hen. 8. c. 23. traitors 0r 
principal murderers, by order of the 
privy council may be tried, by ſpecial 
commiſſion, in any county. 119. . 11 

2 By 27 Hen. 8. c.4. and 28 Hen. 8. c. 
15. a murder done at ſea, may be 

in any county. ibid. 1. 12 

3 By 2 Geo. 2. e. 21. Principals and 
acceſſaries to a murder, where the 

ſtroke, &c. is at ſea, and the death on 
land, or e conver/o, may be tried in 
the county where either the death er 
ſtroke ſhall be. * 


not be puniſhed for ſhewing a falſe 


4352 K 3 E 


one county. 


joining En 


6 Zut appea 


c. 21.) 


7 Larceny in one county, an 
carried into another county, the of- 
ſender may be indicted in either. 


dw. 6. c. 24. a wound in 
and the death in another, 
hall be tried in the county where the 
death ſhall happen. 5 
By 26 Hen. = 6. a murder in 
Wales may be tried in the next ad- 
gliſh county. , 
1s muſt be brought m the 
proper county. (Sed vide 2 Geo. 2. 


Page 121 


ibid, 1. 14 


ibid 


d the goods 


which he carries the goods taken. 


137 
g By 13 Geo. 3.c. 31. Larceny in 


Scotland may be tried in any county 
where the goods are found, &c. and 


e conver ſo. 
10 Which ſhall be conſidered as the 
next adjoining Engliſh county to. 
220, 221 


Wales. 


ibid. 


COURT S,—Fide Tranſportation. 


COVERTURE. 


1 The coverture of a woman protects 
her from puniſhment for committing 
bare thefts in company with, or coer- 


cion of her huſband. 


4 
2 This exemption extends to burglary, 
and ſeemingly to robbery. ibid. (N) 8 
3 It alſo protects her from being an ac- 

cellary in felony by receiving her 


guilty huſband, 


ſ. 10 


4 And in treaſon, from being deemed a 


principal by ſuch reception. 


(N)g 


5 but coverture will not protect a wife 
tor a theft committed of her own vo- 


luntary act, &c. 


ſ. 11 


Nor will it proted her from the con- 


equences of treaſon, murder, or rob- | 


bery (quere) under any circumitances; 


ibid. 


Vor for receiving ftolen goods with- 


"out her huſband's privity, 
ddr is it any protection to a 


real; 


(Nj 10 
malicious 


ſ. 13 


136. 
| 1. 9 
$ But in a robbery at ſea, . the pirate 
cannot be indicted in the county to 


A TABLE or PRINCITAI MaTTERS. 


9 And in general, coverture is no pro- 
tection for any offence not capital, 
againſt the common law or ſtatute. 


Page 4. ſ. 13 
10 A wife cannot commit larceny of 


the goods of her huſband, by reafon of 
the coverture. 141. f. 19 


11 Coverture no protection in forcible 
entry. 283. f. 35 


CREEK S.—vide Piracy. 


1 Of felonies committed therein. 152. 
c. 37 


CRIMES. 
1 What perſons may be guilty of them. 
1 


2 Neither infants, ideots or lunatics 
can be puniſhed for crimes. 2 
3 Formerly held, that a mad man _ 
be puniſhed for treaſon, ibid, 
4 Whoever is guilty of a crime through 
drunkenneſs {hall be puniſhed. 3 


5 Whoever incites a mad man to com- 


mit a crime, is a principal offender. 


6 How far a /eme covert is puniſhable 


for crimes, 4 
7 A crime committed by a ſon or a ſer- 
vant ſhall not be excuſed by the com- 
mand either of parent or mailer. 

» 


8 How thoſe who charge another with 


the crime of witchcratt ſhall be pu- 
niſhed. 9 


CROWN. 


1 Every king in actual poſſeſſion of the 


crown, is a king within 25 Ed. 3. 
c. 2. 


52 
2 The crown deſcends to the heir with - 


in this act, before his coronation. 53 


— — 


ſ. 19 


3 By i W. & M. e. 2. Pa piſts are ren- 


dered incapable to poſſeſs or en- 
joy the crown of this realm. FC. 21 
4 Soliciting 


er 
*+ — 


| 
\ 
2 
* 


* 


5 By 4 Ann. c. 8. to maintain that the 


4A juſtice may convict on his own hear- 


A Tazie or Peivcivat Marr 
4 Soliciting a prince, in amity with the | | 


crown, to invade the realm, is trea- 
ſon. Page 56 


pretended prince of Wales, or any 
other, hath any title to the crown | 
otherwiſe than acording to 1 W. & M. 
c. 2, or 11 & 12 W. 3. c. 2, or that 
the kings of this realm, by authority 
of parliament, are not able to limit 
and bind the crown, &c. is high trea- 


ſon. 69 1.85 


C RO W. 


1 By 23 Geo. 3. c. 88. any perſon ap- 
prehended with a crow, intending to 
break any houſe, &c. ſhall be deemed. 


rogue and vagabond. 165 


CUCKING STOOL, 


| 


r Sometimes called Ducking Stool, 
the uſual puniſkowgnt tor a common 
ſeald. 365. 


CURSING. 


1 By 19 Geo. 2. c. 21. for profane 
curſing and ſwearing, every labourer, 
common ſoldier, or ſailor, ſhall forfeit 
I s. every other perſon under the de- 
gree of a gentleman, 2 5s. every per- 
ſon of above that degree, 5 s. 12 f. 4 

2 On a ſecond conviction the penalties 
ſhall be double, and for every other 
conviction treble the ſum firſt forfeit- 
ed. ibid. 

3 If not immediately paid or ſecured, 
the offender being a labourer or gentle- 
man ſhall be ſent to the houſe of cor- 
rection for 10 days, and a common 

ſoldier or ſailor in employ fhall be ſet, 
in the ſtocks for two hours, &c. ibid. 
ing, or on-confeſlion, or the oath of 
one witneſs, $3949 ibid. 
The conſtable muſt inform if he knows 
the offender, if not, he maſt appre- 
hend. | 


munire. 


ibid. 


6 This act to be read in all churches 
alter every quarter day. 


ibid. 


} 


1 By 23 Geo. 3. c. 88. 


CUT PURSE.—/ ide 


CUTTING.—ide Main. 


CUTLASS. 


hended with a cutlaG id rr 


to aſſault another ſhall be 
rogue and vagabond. — * 


Larcery. Þ;; 
vately Stealing. . 


Coventry Ad. Hop Bk, 


CYPHERING 


I By Eliz, C. I. whoever, by wiiting, 
cypnering, &c. ſhall extoll the Pope's 
juriſdiction, ſhall be guilty of 2 fre. 

| 67.72 


D. 


DAMAGES. 


1 The double damages given by ; Fl, 
c. 4. for forging a releaſe of an 0 
ligation, &c. ſhall be governed by 


the penalty. 342 1.24 


DEAD BODY. 


1 To take a dead body from the gt, 
to be uſed in witchcraft was 
1 Jac. 1. e. 12. now r 


DEADLY FEUD. 


1 By 43 Eliz. c. 13. to burn any ba 
or ſtack of _ or = 
make ſpoil of the perſons or £9 
the ſobje& upon Stadl) fred 1 
four Northern counties is felooyvi 


—_ "2 F' 3” 


e. 
1 
$ 


A Taziz'or PANINI AI Marias. 

| hall be liable to any corporal puniſh 
T H.—/ide Homicide. Ca | 

8 Death, Deodand 


ment ſhort of death; Pare 344 f. 4 
$ The offender may be tried before the 


chancellor, or at the aſſizes, or quar- 
tet ſeſſions, Ke. ibid. 


DEBATING, perſon fined 5000. upon this ſtatute. 

| 345 

| Geo. 3. e. 49. all houſes for] 7 Inſtances of what ſhall be conſidered 

1 icy = = on any part of | a privy falſe token. (N) 


the Lord's day to which perſons ſhall 
de admitted for money, or by charging 


an unuſual price for refreſhnients, 


&c. ſhall be deemed a diſorderly houſe, 
and the keeper, maſter, and director 
thereof, ſubject to fine and impriſon - 
ment. Page 12 


DEB TS. 


1 A Popiſh heir has no other mode of 


exonerating the inheritance from the 
debts due by the recuſancy of his an- 
celtor than to conform. 30 ſ. 56 


DEBTORS. 


1 Iaſolvent, may be brought to the 
quarter ſeſſions and obliged to deliver 
a ſchedule of their eſtate and effects, 
and for pejury therein, or in refuſing, 
for 40 days, to deliver ſuch ſchedule, 
guilty of felony without clergy. 204 


7 4 


DECEITS. 
1 Deceitful practices, to. defraud anos 


ther of his known right Ey means of 


artful devices, contrary to the plain 
rules of common honeſty, are pu- 
niſhable at common law. 343 

2 laſlances of this ſpecies of _— 
ibid. 

3 The deceit muſt be accompanied with 
an artful contrivance, and not wholly 
depend on a bare naked lie. 344 

4 By 33 Hen. 8. c. 1. 8 ob- 
tain the property of auother by any 
privy 1 — ſictitious letter, &c. 

ol. I. 


8 By 30 Geo. 2. c. 24. to obtain pro- 
perty by falſe prerencet, with intent to 
cheat another, ſubjects the offender 
to pillory, whipping, fine, impriſon- 
ment or tranſportation. 7 
9 By 16 Car. 2. c. 7, deceitfully to de- 
fraud another at any of the games 
mentioned in the act, ſubjects the of- 


value. f 
10 By 9 Ann, c. 14. to win money by 
any deceitful practice, ſubjects the of- 
fender to ſive times the value won, 
renders him infamous, and liable to 
puniſhment as in caſes of perjury. 


11 No counſellor or attorney can juſtify 
uſing any deceitful practice in main- 
tenance of a client's cauſe. 542 f. 29 

12 By ft. Weſt. 1. c. 29. if any ſer- 
jeant, pleader, or other, do any man- 
ner of deceit or colluſion in the kihg's 
court, &c. he ſhall be diſqualified, 
&c. &c. ibid. 


bribe to give their verdict, he ſhall pa 

ten times as much as he hath taken,half 
to any who will ſue for the ſame as 
directed by 34 Edw. 3. c. 8. 551 

2 It is a good plea in bar to actions of 
decies tantum, that there was no ſuch 
cauſe as that in which it is alledged 
the juror was bribed. ſ.11 

3 A variance between the firſt record 
and the decfaration on this ſtatute will 

| abate the writ. ibid. 
4 But only ſo much of the record need 
be ſtated as is neceſſary to give the 
plaintiff his action. ilid, 
Si 5 Ine 


| 6 And there has been an inſtance of a 


fender to forfeiture, &c. of treble. 
41 


DECIES TANTUM, © 


* 


1 By 38 Edw. 3. c. 12. if any juror take 


A Tavis or Phifctbhal Marre. 


5 The declaration muſt ſhew that the 


bribe was given to the juror. Page 3 51]. 
| 12 


6 $0 alſo the preciſe ſum given mult be 
ſtated. | | | .L 13 

7 But money given after verdict, is not 
within the act, unleſs in conſequence 

olf a previous contract. 1. 14 
8 Whether a verdict was, or was not 
given; is immaterial. | .15 

9 If ſeveral be joined in one action they 
ſhould plead ſeparately. 552 
10 Which ſhould be a ſpecial denial if 
not receiving the money and not the 
general iſſue. _ | ſ. 17 

11 The plaintiff ſhall be paid his moiety 
or a decies tantum before the king, &c. 

ſ. 18 

12 The huſband may ſue alone, although 
the offence were committed in a ſuit 

to which both huſband and wife were 
parties. 8 ſ. 19 
13 No colourable purchaſe of land ſhall 
evade the ſtatute. ſ. 20 
14 This action may be barred by the 
king's releaſe, before action brought 
by the informer. I. $1 


15 Outlawry lies not in decies tantum, | 


only @ capias, and diſtreſs infinite. 

| ſ. 22 

16 And no capzas lies in a foreign coun- 
try. | ibid. 
17 The penalty can only affect lands had 
at the time of the decies tantum, &c. 
1.53 


"DECLARATION. 


1 How far it is criminal to refuſe the de- 
claration againſt Popery. c. 14 


DEER. | 
1 By the common law, deer fer nature, 
and roving at large, are not the ſub- 
jett of larceny. 1441. 26 
2 But if ſhut up m a houſe, oreven in- 
cloſed in a park in ſuch a manner as. 
the owner may retake them whenever 
he pleaſes, felony may be committed 
by taking them. ibid. 


3 Byg Geo. 1. c. 22. if any perfon ſial 
appear armed and diſguiſed in any in 
ctoſed plate where any deer wr 
kept, or hall unlawfully hunt or de. 
ſtroy any fallow deer; or whithy 
armed aud e or not, ſhall kill, or 
ſteal any red deer in the king's in- 
cloſed chaſes or foreſts, ſhall ſuf; 
without clergy. of, Page 167 
4 The offender may be proclaimed, an 
not ſubmitting, he ſhall be adjudged 
guilty of felony without clergy. 187 
188 

5 By 5 Geo. 1. c. 28. whoever ſhall 
enter into any incloſed grounds where 
deer are uſually kept, and wilfully 
hunt or kill any red or fallow deer 
without licence from the owner, he 
ſhall be tranſported for ſeyen years, 
18 

By 16 Geo. 3. c. 30. whoever tl 
kill, &c. or attempt to kill, wound, 
or deſtroy, or ſhall ſteal any fallo 
deer, or ſhall aid therein, ſhall forfeit 
201. for attempting, &c, zol. for 
killing, &c. if a keeper, double, and 
on a ſecond conviction of any of these 
offences, the offender be tran(- 
ported, ibi 
7 Juſtices may ſearch for the ſkins, t. 
of ſtolen deer, and if any be found, 
and the party ſhall not give a ſati- 
factory account how he became poſlel- 
ſed of it, he ſhall forfeit any ſum be. 
tween 10/7, and 300. 190 f. 3 

8 And if the perſon in whoſe cultody 
the ſame ſhall be found ſhall not be 
liable to conviction, the jultices may 
ſummon all thoſe through whoſe hand 
ſuch ſkin, &c, ſhall have paſſed, k. 


199 

9 Whoever ſhall Jay ſnares for deer, (hal 
forfeit from 5 J. to 10 J. for the rt 
offence, and from 10 J. to 200. {ot 
every other. 6x5 og 
10 And whoever ſhall come armed inte 
any ancient walk, incloſed round, u 
intent to ſhoot at or to take any det, 
the rangers may ſeize guns and dogs 
in the ſame manner as game-keeper 


11 And if any ſuch perſon hall ths 


6 


be 18 3 ny ran &c. or hi 
at or wound any ger, * 


years. 


DEFAMATION. —#ide Libel, 


DEFENCE. 


1 A man in defence of his perſon may 
juſtify killing another who aſſaults him 


felonioully. 


i09 f. 24 


2 But quere, if the aſſault is made 
where the perſon may ſafely retreat. 


3 By 24 Hen. 8. c. 5. whoever ſhall | 


ſ. 25 


be indicted for killing another attemp- 
ting murder, robbery, or burglary, 


ſhall be fully acquitted and diſcharg- 
ed. 


DEMOLITION. 


110 


1 By 1 Geo. 1. c. 5. Riotouſly, tumul- 
tuouſly, and forcibly, to demoliſh or 
to pull down, or to begin to demoliſh 
or pull down, any church, chapel, or 
meeting-houle, or any dwelling-houſe, 
barn, ſtable, &c. &c, is felony with- 


out clergy. 


308 


2 By 9 Geo. 3. c. 29. the above act is 
extended to the demolition of all 


kind of mills. 


DEODANDS. 


399 


Ba forfeiture to the king of the inſtru- 


ment which occaſions the death of 


another, 


100 


2 Eſpecially ſuch as occaſions caſual 


death. 


ibid. 


3 As where one is killed by a fall from 


a horſe, cart, or other thing. 


ibid. 


4 And it is due for the death of infants 


a well as adults 
5 The origin of this forfeiture. 


may be a deodand., 
7 Bu; a ſhip is not. 


ibid. 
ü (N) 1 
6 Fixtures, as a wheel of a mill 


c. 
101 
ibid, 
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alu ſtants in the execution of his office, 
or ſhall attempt to reſcue any of- 
fender, he mall be tranſported for 7 
Page 191 f. 10 


8 And only the very particular part of 
the thing which cauſes the death, is 


| forfeited. Poge 101 
9 Nothing forfeited if the party die not 
within the year and day, ibid, 1. 7 


10 Nor till after inquiſition, ſ. 8 
11 But it is an odious claim and not 


favoured by the courts 102 (N) 3 


DEROGATION. 


1 To derogate from the king's common 
law courts is præmunire. 79 f. 14 
The puniſhment for ſpeaking in dero- 


2 
F gation of the common prayer. 14 ſ. 5 


DESERTION, 


1 By 1 Geo. 1. c. 47. if any perſon ſhall 
perſuade a ſoldier to deſert, he ſhall 
forfeit 40/. 75 

2 By :8 Hen. 6. c. 19. deſertion was 
made felony, but this ſtatute is ob- 
ſolete. 184 

3 By 3 Hen. 8. c. 5. Deſertion is fe- 
lony without clergy. 3 

4 By 2 Edw. 6. c. 2. if any ſoldier ſhell 
depart without licence, &c. &c, he 
ſhall be guilty of felony without 
clergy, ibid. 


DETAINER.—See Forcible Entry, 


DEMURRER. . 


1 Judgment on demurrer er nihil dicit 
is a ſufficient conviction on the 23 
Eliz. c. 1. for the penalty of 201. a 
month for abſenting from church. 20 


ſ. 9 


DENIZEN.—Fide Alleziance. 


DENYING. 
1 It is a high contempt to deny the 


| 


king's title. 93 
802 DEPRAVING. 


A Tan or Pxincirat MatTERY, 


| 
DEPRAVING. 


1 The puniſhment for depraving the 
book of common prayer. Page 14 f. 5 


DEPRIVA TION.—See Spiritual 


Court. 


1 Miniſters, offending againſt the 1 Eliz. 
c. 2. reſpecting the uſe of the com- 
mon prayer. may be deprived by the 
ſpiritual court for the firſt 9 4 

Foc « 4 | 


- DEPUTY. 


1 A bond by a deputy of an office to 
ay a certain ſum, at all events, is | 
„ But a bond to pay half the 
profits, or a certain ſum out of the 
rofits of an office, for a deputation, 

15 not. | 313 


DICE. 
1 Playing with falſe dice, is an indict- 


able offence. 343 c. 71 
2 It is puniſhable with iam, fine and 
impriſonment. 344 f. 3 


3 By 16 Car. 2. c. 7. if any perſon 
ſhall defraud another by playing at 
dice, &c. or by betting on the ſide of 
ſuch as do play, he ſhall forfeit treble 
what 1s won. 3451.8 

4 By 9 Ann. c. 14. he ſhall forfeit five 
times the value, be deemed infamous, 
and ſuffer as in caſes of perjury. ſ. g 


DIMINUTION. 


I By 18 Eliz. C. 1. to impair, diminiſp, 
falſify, ſcale, or lighten the coin, 
&c. is high treaſon. 63 


DISABILITY, 


1 Thofe who are under a natural diſa- 
tility of diſtinguiſhing between good 


and evil; as infants under the age of 


diſcretion, ideots, and lunaticl; 
are not puniſhable by any crimin 
roſecution whatſoever. | Page 1,2 

2 But in treſpaſs, this diſability (hal 
not excuſe from making a civil con. 
—— for the injury. 3. f. ß 

3 In what caſes a feme covert is ſable 
from committing crimes, by the con. 
mand or coercion of her huſband, 

4 The diſabilities to which a man i; 
reduced by the offence of Popiſh re. 
cuſancy, 32 to 3j 

5 Diſabling a man of thoſe parts which 
abate his courage, &c. or which pre- 
vent his fighting, are held mains, 17; 


DISCOVER, 


1 What diſcovery is neceſſary toexempt 
a perſon from the crime of weaſon, 


87 
2 What diſcovery will indemnify agzinſ 
the penalty for bribery at elections. 1; 


DISCRETION. Via: Infancy. Lins - 
tick. Tdeot. 


1 Where the human mind is incapable 
of ———_— it is alſo incapable of 
uilt. | 

2 Infants under the age of diſcretion 
are not puniſhable by any criminal 
proſecution, 2 

3 The law preſumes them to have 2 
quired diſcretion on the attainment 
of fourtecn years of age. (J)! 
4 But from ſeven to —— 
age, if they appear to poſſeſs diſcte- 
tion they are liable 0 pile 
Ids 


5 But within the age of ſeven years, 10 
diſcretion ſhall be preſumed, whatere! 


circumſtance may appear. ibid, 
6 Ideots and lunaticks are ſuppoſed u 
be without diſcretion. ibid, 


7 But every perſon of the age of diſc 
tion is preſumed of ſane memory un. 
leſs the contrary appear. 3 (0 

8 In what caſes the magiſtrate may e. 
erciſe his diſcretion in taking fur} 
for the good behaviour. 26; 

9 The meaſure of puniſhment for 2. 
frayers to be regulated by the duſcre- 
tion of the judges, * —— 

1 


A TaBLE or PrINcteat MATTER. 


10 How far the king's bench may exer- 
ciſe a diſcretion over the conduct of 
the juſtices granting a reſtitution of 
forcible entry. Page 292. 1. 63 to 66 
11 Perſons wanting diſcretion who com- 

mit a treſpaſs againſt another ſhall 
make reparation in damages. 3. ſ. 5 

12 The indiſcretion of drunkenneſs is 
no excuſe from puniſhment. ſ. 6 


DISFIGURING.—Yide Maim. 
1 Cutting off the ear, noſe, or the like, 


of another are not maims by the com- 
mon law, becauſe they do not weaken, 
but only disfigure the party. 176 
3 By 22 & 23 Car. 2. c. 1. whoever 
ſhall, by lying in wait, cut out or diſ- 
able the tongue, &c. or any limb or 
member of another with intent to maim 
or to disfi,ure him, his aiders, abettors, 
&c. ſhall be guilty of felony, /ans 
clergy. ibid. 


DISGUISE.—Yide Black A. Smug- 
gling. 


DISMEMBERING,—7ige Maim. 
DIS OBE DIEN CE. 


t It is a high contempt to diſobey the 
king's lawful commands and prohi- 
bitions. 91 


DISPENSATION. 


No diſpenſation whatſoever ſhall re- 
ſore an offender againſt 5 & 6 Edw. 
6. c. 16. to a capacity to hold the 
office he has contracted for. 313. ſ. 5 


DISSEISIN.—7ide Forcible Entry. 


1 It is fatal to an indictment of forcible 
entry to alledge a ein of ſuch 
eltates of which a perion cannot be 
diſeiſed as a leaſe for years, a copy- 
hold, &c, 285. ſ. 39 

2 So alſo if it ſtate the diſſeiſin to be of 
land adtune & adbuc exiſtens liberum 
tenementum, J. S. &c. 

; But guere if this repugnancy may nor 


be reconciled by intending that the 


ibid. | 


| diſſeiſee might re-enter after the diſ- 


ſeiſin and before the inditment. Page 
285. f. 39 

4 In what manner the time and place of 
the diſſeiſin in forcible entry are ſuf- 
ficiently ſer forth. 286. ſ. 42 to 45 


DISSENT ERS. 


1 May by virtue of the toleration act, 
1 W. & M. c. 18. refuſe to take the 
oaths of office required by the corpo- 
ration and teſt acts of 13 Car. 2. c. 1. 
and 2; Car. 2. c. 2. and may refuſe 
to ſerve the office of ſheriff, upon 
account of not chuſing to take the 
oaths, &c. notwithſtanding they be 
duly elected; and the 5 Geo. 1. c. 6, 
confirms officers in their offices who 
have not qualified as above requirec. 
16 (N) 2 

Diſſenters taking the oaths directed 
by 30 Car. 2, are not within 23 Eliz. 
e. 1. 18 f. 3 
Proteſtant diſſenters exempted by the 
toleration act from all penal laws re- 
lating to religion, except 25 Car. 2. 
c. 2. and 30 Car. 2. c. 1. provided 
they take the oaths, &c. and attend 
a regiſtered place of worſhip, &c. 47 
4 In regiſtering ſuch place, the juſtices 
are merely miniſterial; and if the 
parties are not within the certificate, 
they are not protected. 47 (N)1 

5 Nor will the act protect any but real 
diſſenters. ibid. 

6 Diflenting teachers tolerated 15d. ſ. 2 
7 May qualify, pending proſecution. 48 
8 Thoſe who ſcruple to take the oaths 
are within the protection, provided 
they ſubſcribe the declaration. _ 
3 

9 Spiritual courts cannot proc. 
againlt perſons maimed in a licenſed 
conventicle. 40. ſ. 4 
10 Diſſenting miniſters or teachers who 
ſcruple to take the oaths are to ſub- 
ſcribe the declaration directed by 19 
Geo. 3. c. 44 ibid. 
11 But this does not intitle them to 
hold the maſterſhip of any royal col- 
lege, &. ibid, 
12 How far the law favours diſſenters 


and how the act of toleration is to be 
conſtrued. 


* of 
Sſ3 DISORDERLY 


- r 


A TABLIZ or PriIncieral MArTER S. 


DISORDERLVYVHOUSES. i. 
Bawdy-houſe. Debating. Lord's Day. 


- DIZORDERLY PERSONS. — ide 


LVagrants. 
DITCHES.—/ide Hi bways, 


By the common law, the tenant of 
the /ands adjoining to highways are 
bound to ſcower their ditches. *Paze 

368 1.5 
Bat not thoſe who have lands next 


adjoining to ſuch lands, unleſs by | 


preſcription, 405 f. 52 


3 By 13 Geo. 3. c. 78. ſ. 30. all oc- 


cupiers of lands are liable to be rated 
toward the making tunnels for ſcowr- 
ing of ditches. 379 f 20 
Surveyors of the highways may order 
all nuiſances in, or obſtructions of 
ditches, &c. to be removed, on per- 
ſonal notice thereof to the occupier, 
and if not removed within twenty 


days, the ſurveyor ſhall remove them 


at the expence of the occupier who 
ſhall pay one penny a foot, &c. 395 


5 The poſſeſſors of land next adjoining 


every highway, ſhall make ditches, 
&c. of a ſufficient depth and breadth, 
for keeping the highways dry, and 
ſhall ſcour and cleanſe the ſame, and 
make 1ufticient trunks, tunnels, &c. 


on pain of 105. after ten days notice 


by the ſurveyor. 4061.55 


6 he ſurveyor, by order of one juſtice, 


ſhall make new ditches and drains in 
and through the adjoining lands, or 
any other lands if neceſfary ; and to 
keep ſuch ditches, &c, ſcoured, &c. 
the ſurveyor, with proper workmen, 
may go upon the lands. 407 


Surveyors ſhall make proper trunks, 


&c. over ſuch ditches, for the conve- 
nient ule of the lands; keep the tame 
in repair; and make ſatisfaction to 
the owner for the damage ſuſtained 
thereby. ſ. 57 


8 If any perſon, in making, cleanſing, 


or ſcowering the ditches, fhall per- 
mit the ſoil thrown out, to obſtruct 


or prejudice the highway, for five |. 


days aiter notice by the ſurveyor, he 
ſhail forfeit 105, 408 f. 62 


. 


— — 


9 If any perſon ſhall encroach on fl 
highway, by making any ditch With. 
in 15 feet from the centre, &c. Ke. he 
— 40. and the fame ſhal 

e ap again at the e 
the offender; — 

10 How far the powers given by the 
highway acts relating to ditches, &, 
may be extended to turnpike road. 


4a 


DIVORCE. 
1 Perſons divorced à vinculo matrimenii 


or even a menſa et thoro cauſa adulteri 
vel /xvitie may marry again withon 
incurring the penalties of bigamy by 
1 Jac. 1. c. 11. 174.3 
2 And for this purpoſe the word /epara- 
mus without the word 4iivortiamu in 
the ſentence will be ſufficient. bid 


DIVINE SERVICE.—/ig Curt, 
Abſence, 


DOGS. 

1 It is no felony at common law to ſteal 
dogs, becauſe they are things of a ba 
nature. 143 

2 But by 10 Geo, 3. c. 18. whoeve! 
ſhall ſteal dogs from the owner, cr 
ſrom any perion intruſted with then 

y him, or ſhall knowingly buy, fel, 
receive, harbour, or detain ſtolen 
dogs, or ſhall have the ſkin thereof 1! 
his cuſtody is liable to certain pecun'- 
ary penalties, &c. ibu. 

3 Quere, Whether the ſtealing a bitch 
within the penalties of this act. (V 

4 The particular ſort of dog ſtolen a 
be deſcribed. . | 1h, 


DOORS. 
t The conſtable may break open don!" 


to ſuppreſs an affray, and if the c, 
fenders fly and take refuge in a hol, 
he may break. open the doors t0 U 
prehend them. 2691. 19 


DOVz 


DOVE COTE. 
A dove cote, either erected by the 


lord or his tenant, is not a common 
nuiſance. 8 Page 362 {. 8 
1 It may be juſtified by ne 
201d. 

; It is demandable in a præcipe before 
any land whatſoever which is not 
built upon. _ ibid. 
4 The owner of a dove cote may Juſtify 
taking another's hawk flying at his 
pidgeons. ald ibid. 
5 But a tenant 13 liable to an action on 
the caſe for building a dove cote with- 
out licence from the lord, ibid. 
6 But by 1 Jac. 1. c. 27. and 2 Geo. 3. 
c. 29 the keepirg pidgeons as there- 
in prohibited, is a nuiſance. ibid. 


DO WE R. 


1 The wife of a felo de fe is not barred 
from her dower by the felony of her 
huſband, 103 f. 8 
: A title to dower from a houſe of which 
a wife is truſtee, is not a ſufficient 
poſſeſſion to avoid the guilt of arſon 
if ſhe ſet fire to it during the, term of 
her leſſee, $a 166(N) 
3 A ſtatute which ſaves corruption of 
blood; or land, to the heir, impliedly 
laves the wife's dower. 169 f. 5 


D ROVER S. ids Saleſman. 
f Cattle. ; 


| By 29 Car. 2. c. 7. no drover, horſe 
courſer, waggoner, butcher, or hig- 
gler, ſhall travel, or come to their inn 
on the Lord's day, on pain of 205, 
11 f. 3 


DRUNK ENESs. 
! A voluntary drunkard ſhall be pun- 


ſhed for the crimes committed during 
his intoxication , as much as if he were 


lober, 31.6 


A Tas or Paincirat MATTERS, 


2 By 4 Jac. 1. c. 5. the offence of 
- drunkenneſs incurs a penalty of 5 5. to 

the poor, 

3 By 22 Geo. 2. c. 33. ſeamen ſhall be 
puniſhed for this offence in the dif- 

- cretion of a court-martial. ibid, 
4 A-publican permitting drunkenneſs in 
his houſe, ſhall forfeit 10 s. 466 f. 43 

5 By 21 Jac. 1. c. 7. drunkards ſhall 
forbid 5a > = 4 - 467, 468 

6 The puniſhment inflicted on repeated 


DUCKING STOOL. 


1 A common ſcold is puniſhable by the 
ducking ſtool. 365 


DUEL. ie Challenge. + Afray, 


1 If two perſons meet and fight in cool 
blood upon a precedent quarrel, and 
one is killed, the other is guilty of 
murder. 122 f. 21 

2 And it is no excuſe that the deceatcd 
ſtruct firſt; or that the killer had 
often declined to meet him ; and was 
only prevailed upon by his importu- 
nity ; or that he only intended to vin- 
dicate his reputation ; or that he only 
meant to diſarm his adverſary, 

| ibid. 

3 So, if two quarrel and appaint a diſ- 
tant time to fight, as from night to 
morning, or from mornirg to the 

| afternoon, it may reaſonably be pre- 
ſumed the blood was cooled in the in- 


terval. ſ. 22 


4 And the ſame conſtruction ſhali Le 


made upon a ſudden quarrel, if it 
appear that either of the parties was 
maſter of his temper at the time, 

5 And not only the principals, but the 
ſecond to the killer alſo is guilty of 
murder. | 124 f. 31 


6 But it ſeems that the ſecond to the 
perſon killed fould yet be involved in 
his guilt. ibid. 

7 And barely to challenge to a duel, by 

letters, words, or provoking language, 


-- Sf4- 


or 


Page 13 ſ. 5 


A TABLE or PRINCIPAL MarTrtTzrxs. 


{ 

or to be the meſſenger thereof, is * 

very high miſdemeanor. Page 266 f. 3 
3 Byg Ann. c. 14. ſ. 8, to challenge or 
provoke another to fight, on account 
of money won at play, is forfeiture 
of goods and impriſonment 2 run 
0 | 266 


DURESS. 


1 In what caſes it will exempt from the 
guilt of treaſon. 54,1. 24(N)3 


DUTIES.—Yide Smuggling. Parmits. 


E 


E AX. 
x Y 5 & 6 Edw. 6. c. 4. to ſtrike 


with a weapon in a church or 
church yard, is Ioſs of an ear, &c. 271 
2 By 2 and 3 Edw. 6. c. 15. againſt 
combinations among victuallers, &c. 
the offender ſhall loſe an ear, &c. &c. 
81 

3 Cutting off a man's ear 1s not E. 
hem by the common law. 175 f. 2 

4 But by 22 and 23. Car. 2. c. 1. if 
done with intent to maim or disfigure 
the perſon, it is felony without clergy. 

176 f. 

5 By 37 Hen. 8. c. 6. if a * mal 
maliciouſly cut off the ear of another, 
he ſhall forfeit treble damages and 100. 

ibid. \ 7. 

6 By ; Eliz. c. 14. againſt forgery of 

deeds relating to real eſtates, the of- 

fender ſhall have both his ears cut off, 
and for any forgery relating to a term 

of years, &c, he ſhall loſe one ear, &c. 


339, 340 


BASEMENT. 


\ 
\ 


1 An caſement, as a right or way or 


2 


3 


468 f 
4 So alſo it is ſaved by 5 Eliz. c. 


5 


6 


7 


the like, is not that ſort of poſſeſſion | 


j 


8 How far ſuits in the eccleſutticl 


which is within the ſtatutes 


forcible entries. "a 


Page 28, 


EAVES DROP ERS. 


Eaves droppers are ſuch as life un. 
der windows, or the eaves of a houſe, 


to hearken after diſcourſe, and there. 
upon to frame ſlanderous and mil. 
chievous tales to the common null. 
ance, are preſentable at the leet, 
indictable at ſeſſions, and puniſhable 
by fine and finding ſurety for goo! 
behaviour, 262 f. 


ECCLESIASTICAI. 


A force done to eccleſiaſtical poſeſ . 
ons, as Churches, vicarage houſe, 
&c. is as much within the ſtatutez 
againſt forcible entries, as if it were 
done to any temporal inheritance, 

281 f. 11 
All perſons eccleſiaſtical or nous 
are liable to puniſhment for higi 
treaſon, col. 4 
The juriſdiction of the eccleſiaſtical 
court is ſaved by the ſtatute againſt 
pling. 68 f. 
9. 
againſt perjury and ſubornation. 327 


1; 
The x Eliz. c. 2. againſt minjflers not 
uſing the common prayer, alſo ſeryt 
the juriſdiction of the ecclefialticd 
court. 14 
The 5 Eliz, c. 14. againſt forging 
deeds, wills, &c. ſhall not extend i 
any officers of the eccleſiaſtical cour, 
who ſhall officially ſet his name to 
ſuch writing, &c. 341 
The offices of chancellor, regilit! 
and commiſſary in eccleſiaſtical coy® 
are within 12 Rich. 2. c. 2. ag 
buying offices, 33 60 


courts are within the 16 Rich. 2.0 
F. which puts all thoſe out of ft 
Cing's protection who ſhalt ſue 0 
proceſs in the court of Rome wt 
where, * $0f.16.1þ 


9 la 


roceedings in the eccleſiaſtica] 

1 againſt | or Pg the appeal is 
to higher ſpiritual courts, and not 
to thoſe of common law for a prohibi- 
tion. Page 7 ſ. 9 
10 In what caſes the eccleſiaſtical courts 
may be prohibited from proceeding 
on 1 Eliz. c. 2. for abſence from 
church. 19 f. 1 
11 The juriſdiction of the eccleſiaſtical 
court over the offence of hereſy. 6, 7 
12 A ſuit in the eccleſiaſtical court is 
not within the ſtatutes againſt main- 
tenance. 545 1. 46 
13 How far an affirmative ſtatute ſaving 
the juriſdition of the eccleſiaſtical 
courts, leaves them open to inflict 
ſpiritual penalties on offenders. 14 ſ. 4 


EDUCATION. Schools. 


1 By 1 Jac. 1. c. 4. to ſend any child 
abroad, for the purpoſe of being edu- 
cated in the oy 55 religion, incurs a 
penalty of 100 2ſ.1 


l 2 And the perſons ſo ſent ſhall be diſabled 
. o inherit, &e. ibid. 
4 y 3 Jac. 1. c. 5. if the children of 
al any Engliſh ſubje& not being marin- 
* ers, &c, &c. ſhall be ſent abroad to 
49 


prevent their good education in Eng 
land, they ſhall be diſabled, &c. uuleſs 
they take the oath of obedience, ! &c. 
and the perſon ſending ſuch child ſhall 
forfeit 100/, Ig 


4 By 3 Car .1.c. 2. if any perſon 


43 
ſhall 


10 go abroad to be ſtrengthened in the 
10 Popiſh religion, they thall forfeit all 
* goods, hereditaments, &c. &c. 43 
wo * ſ. 3 
5 


EFFUGAVIT. 


Jo 1 In what caſe neceſſary in an indiQ- 
na ment for larceny, 134. f. 2 
500 
on EGGS, 
1 Larceny may be committed by taking 
tne eggs of any ſwans marked and 


finioned, 1441. 27 
2but by 1 Hen, 7. c. 15. a leſſer puniſh- 
ment is appointed for this offence, 
| ibid. 


A TA BIZ OT PNINCIAI MATTER. 


3 And there is no doubt but that the 


taking the eggs of ducks, hens, Kc. 
18 felony. | Page 144. f. 28 


EGYPTIANS. 


1 Of the age of 13 years remaining in 
England one month forfeit 40 J. 198 


Perſons pretending to be Egyptians 
deemed rogues and vagabonds, ibid, 


ELECTION.—Fide Bribery. 


If a ſtatute ordain a forfeiture, or im- 
priſonment, at the election of the 
party, guere if the party die within 
the time limited for the payment, 
whether the forfeiture be —— 
? 14 f. 

It is in the election of the crown to 
either proceed upon the old ſtatutes 
which make purchaſing bulis from 
Rome high treaſon, or upon 13 Eliz. 
c. 2. Which reduced the offence to 
præmunire. 79 f. 13 
So alſo government may proceed 
againſt nonjurors either on the ſtatutes 
of pramunire or on the modern and 
milder ſtatutes, 96 f. 5 
4 By 13 Car. 2. c. 1. members of cor. 
porations muſt have received the ſa- 
crament within one year before their 
election. 15 

5 But by 5 Geo. 1. c. 6. ſuch election 
is good notwithſtanding the omiſſion of 
receiving the ſacrament. 15, 16 

6 By 11 Geo. 1. the oaths ſhall be taken 
before the perſon who preſides at the 
election of corporate officers, 16 

7 To refuſe to ele& the perſon nomi- 
nated by the king to a biſhoprick is 
præmunire. 89 f. 22 

8 If either of the univerſities neglect to 
elect a member in the place of one diſ- 
qualified by not taking the oath, &c. 
the king may appoint. 98 f. 


9 In what manner ſurveyors of the high- 


ways ſhall be elected. 389 


e. 54 


* 


| 
E LOPE ME Nx. 


1 By 4 and 5 Phil. and Mary, c. 8. 
whoever above the age of 14 ſhall in- 
duce a woman child of 16 years un- 

married to elope from and againſt the 
conſent of her guardians, ſhall ſuffer 
two years impriſonment and fine at| 
diſcretion. Page 1721, 10 

2 And if the oftender deflower or marry 
her, five years impriſonment and fine 

as before. ibid. 

3 And if any female above x2 ſhall con- 
ſent to unlawful matrimony, ſhe ſhall | 

. forfeit all her lands to the next of kin 
during her life. 172, 173 

4 This ſorfeiture extends as well to the 
infant who conſents, as to the huſband 
who takes. 173 (N) 2 

5 The marriage muſt be clandeſtine and 
to the diſparagement of the m_ 

ibid, 

6 If the guardian once conſents, he can- 

not retract, ibid. 

7 A baſtard under the care of her puta- 

tive father, is within this act. ibid. 

8 The offence is within the juriſdiction 
of the King's Bench. ibid. 

9 And the court will grant an infor- 


mation againſt the oſſender. itid, 
EL M.—Fide Trees. 
EMB EZ Zz LEM E NT. 


3 By 31 Eliz. c. 4. if any perſon having 
the charge of the king's ſtores, ſhall 
embeꝛale the ſame to the value of 205. 
he ſhall be guilty of felony. 75 f. 18 
2 By 22 Car. 2. c. 5. the benefit of 
clergy is taken from this offence, 741d. 
3 83 (N 
3 By7 Jac. 1. c. 7. if 1 
of wool, &c. ſhall embezzle any wool 
or yarn delivered to him to work, he 
ſnall be whipped, &c. &c. 1391, 17 
4 By 17 Geo. 3.c. 56. how ſervants in 


the hat, woollen, linen, fuſtian, cot- 
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ton, iron, leather, fur, hemp, flax, 
mohair, ſilk cr dying manufactures, 


| 


embezzling the materials 
to their care ſhall be pu 


5 By 3&4 W. & M. c. 9. if — 
fon ſhall take away the — 
their lodging, with intent to ember:l 
it, they ſhall ſuffer as in caſe of ſel. 
ny. | 137 f. 10 

6 By 21 Hen. 8. c. 5. if any fey; 
ſhall embezale his maſter's jeyel, 
money, goods, &c. intruſted to his 
care, to the amount of 40s, he ſhall 
be guilty of felony, (Vide Larcay,) 

. 138 f. 1 

7 By 15 Geo. 2. c. 13. if — officer 
of the bank ſhall embezzle any pen 
of the property intruſted to his care, 
he ſhall ſuffer without beneft of 
clergy. 139, 140 

8 B7 5 Geo. 3. e. 25, ſervants of the 
poſt offices embezzling any letter ot 
packet, or bag of letters, containing 
any ſecurity tor money, ſhall (ufrr 
death without clergy, 140 

9 For the offence of embezzling nail 
ſtores. (/'ide Naval Stores.) 51 

10 What puniſhment ſhall be jnfliced 
for embezzling of records. {ide Ii. 
cords.) 177 * 


EMBRACERY,. 


5 Entruſt 
niſhed. Pare 


1 Every corrupt attempt to influence 2 
jury in their verdict, although 2 
verdict is given, is embracery. by 

85 

2 Even a ſtranger ſhall not defire a ju 
to appear and att conſcientiouſly. 549 

3 Giving money to a juror after vers, 
Javours of this offence. \.3 

4 But not if it be their uſual __ 

| | mM 

5 Giving money to another to diſirivut 
among hem, is of the nature ofemb' 
cery, although not diſtributed. {.4 

6 Nor ſhall even a juror pra#i/e 0" bu 
companions. | f 150 

7 Procuring to be a juror ſor partial pa 
poſes, is criminal. 4 

8 It is altogether unlawful for an) fe, 
fon to tamper with a jury. * 

9 But whoever may juſtify an) — 
act of maintenance may deſirea * 
to appear. c Ty 
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0 The offender is liable to either an 
indictment or an action. Page 550 ſ. 7 
11 And if the party prejudiced is igno- 
rant of the embracery ſo as to prevent 
his challenging the juror, it is a good 
cauſe to ſet aſide the verdict. ibid, 
12 By 5 Ed. 3. c. 10. the Juror cor- 
rupted ſhall be diſqualified and im- 


toenquire of the offence. "Ws 
13 By 34 Ed. 3. c. 8. the parties who 
ſhall ſue embraced jurors, ſhall be 
heard immediately by the court ,and the 
juror put to plead maintenant, &c. 1. 9 
14 By 38 Ed. 3. c. 12. every juror or 
embraceror attempted upon the 
above ſtatute, ſhall pay zen times as 
nuch as he receives; half to him that 
will ſue, &c. or be, impriſoned for 
one year. 511.10 
1; What may be pleaded in bar, or 
g'atement, to a decies tanium. ſ. 11 
16 In decies tantum it muſt be ſhewn that 
the money was given to the juror. ſ. 12 
17 The plaintiff muſt ſhew how much 
the juror received. ſ. 13 
18 Money given after the verdict, is not 
within the act, unleſs in conſequence 
of previous agreement, ſ. 14 
19 And it is immaterial whether a 
verdict was given or not. ſ. 15 
20 All the jurors or embracerors may 


de joined in one action, but they 


cuglit to plead ſeverally. 552 f. 16 


21 They ought ſpecially to deny taking 
the money. ſ. 1 


at 
22 The proſecutor's half of the fine 


ſhall be paid before the king's. ſ. 18 
A hulband alone may bring decies 
| (ontum for embracery, where he and 

his wife were parties, ſ. 19 
{ The difference between money given 

land, and the real worth of the land 

ſhall be conſidered as money received. 

Bare | n 
5 This action may be barred by the 

ass releaſe, but not by the parties. 


b Hou ſ. 21 
kee. the party may declare in decies 
1 ibid. 
' *Wawry does not lie in this action. 
* ſ. 22 
hat proceſs does lie. ibid. 


priſoned, and the court are em Ar | 


4 


þ 


29 No capias into a foreign county lies 
againſt the zurors Page 552 1.22 


EMISSION. 


1 In ſodomy, there muſt be evidence of 
emiſſion as well as penetration; ont 
emiſſion 15 prima facie evidence-of pe- 
netration. 9, 10 

2 No aſſault, with intent to raviſh, can 
amount to a rape, unleſs it proceed to 
ſome degree of penetration, and alſo 
of emiſſion ; but evidence of emiſſion 
is prima facie evidence of penetration. 


169 
ENDS of BRIDGES. 


1 How the roads at the ends of bridges 
ſhall be repaired. 448, 451 


ENEMY,—/ide Treaſon. 


1 No perſons can be guilty of an affray 
by aſſembling and arming, in order 
to oppoſe enemies, 268 

2 If a man be adherent to the king's 
enemies in his realm, he is guilty of 
high treaſon. ol. 3 

3 Alien enemies, invading the kingdom 
in a hoſtile manner, are to be dealt 
with by martial law. 511.6 

4 What ſhall be ſaid to be an adherence 
to the king's enemies. 55 f. 28 

5 How far intercepted letters to the ene- 

my are proofs of high treaſon.56 (N) y 

6 By 22 Geo, 2. c. 33. to deſtroy any 
ſhip, &c. not appertaining to the ene- 
my, &c. is death, on conviction by 
a court martial. 76 


ENGLISH COUNTY. 


1 Salop is conſidered as the next adjoin- 
ing Engliſh county to Wales, 220, 
221 


ENGINES.—/7id High Treaſon, 
1 By 8 & 9 Will. 3. c. 36. whoever 


ſhall make or mend any engine, not 
of 
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of common uſe in any trade, but con- 
trived for marking of money round the 
edges with letters, &c. Or any cut- 
ting engine, for cutting round blanks, 
by force of a ſcrew, out of flatted 
bars, &c, ſhall be guilty of high trea- 
fon. Page 64 

2 If any ſuch engine ſhall be elſewhere 
found than in the cyſtody of the king's 
minters, they may be ſeiſed, carried 
before a juſlice, and deſtroyed. 65 

3 Byg Geo. 3. c. 29. to burn, deſtroy, 
or damage, any engine, for drawing 
water from collieries, is tranſporta- 
tion for ſeven years. 238 f. 4 

4 How, and by what authority, weigh- 


ing engines, for turnpike roads, ſhall | 


be erected, 
ENGLESHCHIRE. 


428 


Anciently murder ſignified privately 
killing; therefore CanuTe paſſed a 
law for the preſervation of his Danes, 
that the town where the fact happen- 
ed, ſhould be amerced, unleſs it was 
proved that the perſon ſlain was an 
Engliſhman, and this proof was called 
Eugliſhchire. 114 f. 22. 117 f. 1 
2 This law abokſhed by 14 Ed. 3. c. 4. 


ibid. ſ. 2 
ENQLTEST.— LI Inquifition. Armour, 
E N GR OS SING. 


3 Is enhancing, by any means, the 
prices of merchandize and victuals. 
479. 1.1 and 2 
2 Importers of merchandize may ſell in 
grols ; but no perſons can buy and 
fell in groſs within the realm. ſ. 3 
3 A bare intent to fell an engroſſed 
commodity at an unreaſonable price 
is indictable at common law whether 
any part be fold or not. ſ. 3 
4 Corn cannot be ſold in the ſheaf. ſ. 4 
5 How this offence was anciently pu- 
niſhed. 
6 At this day offenders are liable 
ſine and impriſonment. 80 
7 By 23 Edw. 3. c. 6. all dealers in 
victuals ſhall fell the ſame for a rea- 
ſcnable price on pain of double value. 
480 f. 6 


to 


1 


; 


þ 


| 


8 Butchers ſelling 
how puniſhed, Pan 4 
9 Reſtrained from killing beafs;? — 
ed towns. 14 
10 When calves ſhall be killed. 4 
11 Aliens in amity may {ell the yi. 
tuals they import. { 
, '] 
12 Penalty for preventing them. ih 
13 By 25 Hen. 8. c. 2. the chancel 
and other great officers of fate ny, 
upon complaint of their being is 
hanced, fix and regulate the price of 
victuals. 451 
4 By z & 3 Edw. 6. c. 15. none ful 
conſpire not to ſell victuals, or not & 
work but at certain prices; and thoſ 
who ſhall ſo conſpire to leave work 
unfiniſhed, or only to do certain work 
in a day; or, at certain hours, Et. 
they ſhall forfeit, &c. 1. 10 
15 And if ſuch conſpiracy ſhall be 
formed by the major part of any 
the companies mentioned, their n- 
corporation ſhall be thereby _ 
ia. 
16 By 2 Geo, 3. c. 14 no viuzllerg 
publican ſhall be ſued for adrancuy 
the price of malt liquors in a reaſon 
able degree. 167 
17 No brewer ſhall mix ſtrong beer 
worts with ſmall beer or {mall wort 
on pain of 5o/. — thi 
18 The ſtatutes againſt foreſtallmg, u 
groſſing and regrating repealed. f. 
19 Whoever ſhall buy vifuals is fh 
way to market, is a foreſtaller. .! 
20 Whoever ſhall buy viQual and f 
them again in the ſame market, a 
within 4 miles thereof 15 a 1 


21 Whoever ſhall get into his bande 
victual, grown or produced by 4 
other is an ingroſſer. 1 

22 Salt is comprehended under 
word victuals. 1 

23 But hops, malt, apples, 1 


&c. are not. 
24 Nor can 


unwholeſome wen 


— 


v2 
Im as aww A _ 


+2 
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a perſon ingrofs b bays 

corn in order to make ſtarch a” 
or to make malt, or meal. 1 
25 In what manner the N 
information ſhould be frames.” | 


a 


26 The puniſhment by ſtatute, 1 ' 
offence, F2xLST 
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' ENLISTING Vide Solditr. 


| By g Geo. 2. e. 30. whoever ſhall en- 
lit himſelf, or procure another to 
enliſt, or hire another with intent to 
cauſe him to enliſt, or procure another 
to embark in order to be enliſted to 
ſerve any foreign prince without li- 
cence, &c. although no enliſting mo- 
ney be paid, is felony without _ 
unleſs within 14 days the offender 
diſcover his ſeducer. Page 74 f. 16 

t By 29 Geo. 2. c. 17. to enliſt into the 
military ſervice of the French king as 
au officer without licence, is felony 
without clergy. | 

j To enliſt as a commiſſion officer into 
the Scotch brigade in the Dutch ſer- 
vice is a forfeiture of 00 I. ibid. 


INTICING.—7ide Artificers, — Sol- 
diers. 


ENTERTAINMENT. — Plays.— 
Lord's Day. 


ENTRY.—Forcible Entry, Burglary. 


| The words fregit & intrawit are both 
eſſentially neceſſary in an indictment 
for burglary; and both muſt be ſa- 
üsbed. | 160 
2 Any the leaſt entry, either with the 
whole or with but part of the body, 
a with any inſtrument or weapon will 
latisfy the word intravit ; as if one 
do but put his foot over the threſhold, 
or his hand, or a hook or a piſtol 
within the window. 161 
} But the entry made, or thing intro- 


laced, muſt be for the purpoſe of 


committing felony, 162 
4 Therefore an entry made with an in- 
at for the purpoſe of breaking, 

and not for the —— purpoſe, is 
dot ſuch an entry as will ſatisfy the 
word intravit. ibid. (N) 1 
fog entry in all caſes is not ne- 


. 8 


6 An entry obtained by fraud or collu- 


ſion is ſufficient. Page ſ. g 

7 What acts of violence ſhall conſtitute 
a forcible entry within the ſtatutes of 
forcible entry and detainer. 276 to 280 
8 The manner in which the copy right 
of authors muſt be entered at Station- 
er's Hall, in order to protect their 
property in the copy. 476 


ENTAIL. 


1 The forfeiture of all lands and tene- 
ments by 16 Rich. 2. c. 5. for præ- 
munire, extends not to land entailed 
after the death of the offender, 85. 

ſ. 48 


* 


EQUITY. 


1 Whoever hath an equitable intereſt 
in lands or goods may lawfully main- 
tain another in an action relating 


thereto. 539. f. 17 


ERASURE, 


1 Eraſing the name of one man out of 
a patent, and putting in that of an- 
other, or any artificial removing of 
the true writing altogether new, &c. 
from any inſtrument to which the 
ſeal is affixed, is not within the ſta- 
tute of treaſons as counterfeiting the 
king's great and privy ſeal. 61. f. 52 

2 By 11 Geo, 1. c. 9. to eraſe or alter 
a bank note or any indorſement, &c. 
thereon, is felony without clergy. 

20 

3 And to obliterate the red mark anal 
ly made on payment, is an eraſure. 

| ibid. 

4 It is not forgery under the 5 Eliz. to 
eraſe the word /ibris from a bond and 
inſert marcis inſtead thereof. 337. ſ. 4 


ERECTION.—/ide Nuiſance. 


ERROR, 


— 
— U 


ERROR. 


| 1 What ſpecies of error may properly | 
be called heretical. Page 6. 1. 2 


2 A writ of error cannot be brought on 


any record which is not a judgment. 
* 24. ſ. 23 
3 Error, tending to the king's preju- 
dice may be aſſigned on a conviction 
for not coming to church; but no 
other error. 25. ſ. 29 


ESTREAT.—Vide Recognixance. 


ESC APE. Vid Homicide. Execution. 


Quarantine. 


x An officer may juſtify homicide of a 
- priſoner who reſiſts, being retaken 
upon an eſcape without giving back 
at all. 107. 1, 17 
2 Of homicide where the direct deſign 
is to eſcape from an arreſt. 129. ſ. 55 
3 If a bankrupt is likely to eſcape, he 
may be committed. 204. (N) 1 
4 By 26 Geo. 2. c. 26. if any perſon 
ſhall eſcape out of the houſe, lazaret, 
or place appointed for the performance 
of quarantine, he ſhall ſuffer death 


without clergy. 242. 1.5 


ETCHING .—/ide Forgery. 


By 13 Geo. 3. c. 79. to etch, &c. 
in mezzotinto, upon any material, 
any bill containing the words Bank 
or ENGLAND, or BANK POST BILL, 
&c. is impriſonment for 11x __ 
20 
By 8 Geo. 2. c. 13. whoever ſhall 
etch, &c. in mexzotinto or chiaro of- 
curo any original print, ſhall have the 
ſole right of printing and reprinting 
the ſame, &c. 477 
By 23 Geo. 3. c. 30. to etch, &c. 
the words Excisz Oerice in any 
paper for granting permits, 1s felony 
without clergy, 
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EVASION, 


1 No woman, by ufing fraud 
the proceſs of the low, h u. 
excuſe the party from the guilt of 
larceny. Page 136. 1.8 
2 Nor ſhall the evaſion of having been 
entruſted with the goods, avail, if 
they were originally obtained with 1 
felonious intention, ibid, ſ. 10 
3 Nor will the obtaining a felonion; 
entrance into a houſe upon pretence 
of buſineſs evade the guilt of bor. 
2 ; 161. f. 5 
4 So alſo, in libels, no artful method 
of appearing to conceal the intend- 
ed defamation, by initial letters, &c, 
ſhall evade the puniſhment. 353. f. 
5 So alſo if A. tell B. that he will gite 
him a pot of ale to ſtrike him; and 
thereupon A. kills B.— this ſhall not 
evade the guilt of murder; if it ap- 
pears to have been deſigned. 123. f. 
24 
6 In like manner if on a challenge 4. 
refuſes to meet B, but tells him he 
ſhall go next day to ſuch a place, and 
they there meet and fight, this (tall 


not evade the law, if death _ 
73 


E VIDENCE.—Pide Wit: 


1 Opening the evidence to the jury, 
favour of one of the parties, | ad 
to be a ſpecies of maintenance- 15 


In /e difandendo, and manſlaught? 
the ſpecial matter ſhall be given Þ 
evidence on the general iſſue. le)) 
3 So alſo in homicide by miſadventure- 


Tr 

4 A borrower ſhall nor be admired . 
evidence againſt an gſarer, N 
has paid off the whole debt. 35 

5 But the borrower is a evident 


8 


FA 
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and atfo the uſarious contract. Page | 4 


$9 he may give evi , gh the 
"_ is 2 repaid, if the queſtion 
neither affects the debt nor avoids the | 
contract. . Via, 
4 Where the intereſt of a witneſs is 
doubtfal, the odjection ſhall only go 
to the credit of his evidence, and not 
to his competency. ibid. 
$ Entrance for goods will not ſupport an | 
information for aſury, for the loan 
of money. * 
g To diſſuade, or endeavour to diſſuade, 
a perſon from giving evidence againſt 

a perſon indicted, is a contempt of 
conrt. 90 ſ. 15 
10 Reſuſing to give evidence before the 
jury, concerning a crime, is 

a contempt of the king's prerogative, | 
for which the court may impoſe an 
immediate fine. - 91 1.4 
11 What ſhall be evidence of a perſon's 


being a truſtee for a turnpikeroad. 424 | 3 


12 Upon what evidence convictions for 
offences againſt the highway and turn 
pike acts, ſhall be made. 

13 How far the exciſeman's book ſhall ' 
be evidence of a perſon being an ale · 
houſe-keeper. | 458 


EVIL,—Tfancy. Di 1. 


1 The period at which che human mind 
1s preſumed capable of diſtinguiſhing 
detween good and evil. 1(N) i 


EVIL SPIRIT S.—Witcheraft. 
Charmer;, Sorcery. | 


L 


EXCISE. 


1 A man may be bound to good beha- 
Hour for accuſing juſtices of ignorance * 
the exciſe laws, 262 (N) 1 

2 The exciſeman's book ſhall be proof 
wn 2 perſon's being an alehouſe ee p- 

a 8 
Hor retailers of exciſeable 535 
ſtall be licenſed. 161, &c. 


440 [4 


þ 


$ 


« 


5 


7 


How licences ſhall be granted within 


the limits of the exciſe office in Lon- 
don, | Page 462 
Commiffioners of the exciſe empower- 
ed to mitigate penalties. 463 
EXCHANGE. —/i Bills. 


EXCUSE. 


In homicide it is no excuſe for the 
ſlayer that the deceaſed might have 
recovered if he had not negleQed to 
take care of himſelf, 119 f. 40 


2 If a perſon be ſick for part of the 


time contained in an information, on 
23 Eliz, c. 1. for 201. for every 
month's abſence from church, he 
ſhall not be excuſed on account there- 
of, if it be proved he was a recuſant. 

„ 44.40 
A perſon in holy orders is not there- 
by excuſed from the duties impoſed 
by the highway act. 3771.15 
Making a winding paſſage through 
logs laid on a highway, will not ex- 
cuſe from the penalty of the nuiſance. 


It is no excuſe from the guilt of de- 
famation, that the perſon only read 
the libel in the jeſt. 3561.14 


6 In what caſes jultices are excuſed for 


not executing the ſtatute 13 Hen. 4. 
c. 7. againſt rioters. 307 
The ſtat. 23 Eliz. c. 1. inflicting 20/7. 
for every month's abſence from church, 
does not excuſe the offender from the 
forfeiture of 12 4. given by 1 Eliz. 


c. 2. for the abſence of one Sunday. 


2c ſ. 7. 
All excuſes from the charge of re- 
pairing decayed bridges, by reaſon 


of privileges of exemption, whether 


derived from charter or act of parlia- 
ment, are taken away, 22 Hen. 8. 


6. 5. 449 1. 18 


EXCHEQUER. 


On 2 Ed. 3. againſt riding armed, 
the juſtices ought to record their pro- 
ceedings, 
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ceedings, and where be proceeds ex 
officio certify the ſame intb the Exche- 


guer. Page 267 
2 How far the ſtatute of monopolies ex- 
tends to the Exchequer, 473 


| 
EXCUSABLE HOMICIDE. 


1 Excuſable homicide is either per in- 
fortunium or /e defendendo, 111 
2 Petr INFORTUNIUM is by miſadven- 
ture where a man, in doing a lawful 
act, without an injurious intention, 
happens to kill another, ſ. 1 
3 As where the head of a hatchet flies 
off and kills. ſ. 2 
4 Or where a horſe whipped by a third 
perſon, runs over a child. ſ. 3 
5 Or where a workman, after proper 
notice, flings timber from a houſe, 
&c. | ſ. 4 
6 Or where death enſues from moderate 
correction, &c, ſ. 5 
Or where an arrow glances and hap- 
- pens to kill. ps 112 
$ Or where dea s in playing at 
foot ball, 2 1. 
9 Or where one kills another in fighting 
at barriers, by the king's 3 
; 8 
10 Or where the gun of a ſtrauger, at- 
tending a game keeper, who 15 ward- 
ing off poachers from the ground of 
a third perſon, and the gun acciden- 
tally goes off and kills one of the 
achers, for the duty of the game- 
eeper will authorize the treſpaſs of 
the ſtranger. ibid. 
11 SE DEFENDENDO is where one who 
has no other poſlible means of ſaving 
his life from the force of a ſudden 
attack, kills the perſon by whom he 
is reduced to ſuch an inevitable ne- 


ceſlity. # 113 f. 13 
12 And he who, on ax aſſault, retreats 
as far as ſafety wi it, and then 


kills his aſſattant, is judged to act 
uhavoidable neceſſity. FC. 14 

13 So alſo, if his ſituation be ſuch, 
either from the violence of the aſſault, 


14 And though he wound the allt 
in retreating, yet if he give hin 
mortal wound, till his further reve 
is ſtopped, it is only /e defender, 


Pa 
15 An officer reſiſted in — 
of his duty, and a private perſon f. 
— — vas the highwzy 
may ju 11 . i z 
back at all. e oy 
16 And it is ſaid, tho' even he who 
gives another the firſt blow, withy 
malice, and afterwards do what le 
can to avoid killing him, is not pull. 
ty of felony, —Sed guere. {1 
17 Homicide per infortunium and {4 
fendendo, are not felonies ; were il. 
ways bailable by the Kiny': Back, ltc. 
= never puniſhable with the loſs of 
E. 11 

18 They are not bailable by zum 
peace, but the offenders mult be con- 
mitted tall the next aſſaes. . z 
19 Anciently they might have been 
mainprixed by the writ de odio & ata, 
but this this obſolete, 114, 1; 
20 Theſe offences cannot be jultibed by 
ſpecial pleading, but the ſpecial mat 
ter may be given in evidence on Me 
Guilty. {. 5 
21 I. the offender be acquitted of tt 
indictment, or found not guilty ar 

a ſpecial verdict, he ſhall be di 
upon bail, and forfeit his worm 
22 But that by removing the record by 
certierari, into Chancery, he ſl 
ſhall be pardoned of courſe, withod 
waiting for the king's warrant, 1 


EXCOMMUNICATIO 


1 By the common law, an excomnm D 
cated heretic may be impriſoned 
the writ excommunicato capiends, . 


2 By 5 & 6 Edw. 6. c. 4. whoever 
ſmite, or lay violent hands uf 
other in a church or church yards 


ip/o fado be deemed _— 112 


—J = RB meaews oo. ico.occc< 


a, 
þ > | 


or from the nature of the place, that 
he cannot retreat without endanger- 
ing his life, ibid. 


And whoever ſhall maliciouly 2 
another with any weapon in # 
or church yard, or draw 3 


ent ſo to ſtrike, ſhall, on con- 
. ſtatute directs, have one 
of his ears cut off, and ſtand ip/o * 
excommunicated. Page 272 f. 26 
4 But notwithſtanding the words ip/o 
fab, there mult be either a precedent 
conviction at law, tranſmitted to the 
ordinary, or elſe the excommunica- 
tion muſt be declared in the ſpiritual 
court, on proof of the offence there. 272 
6 By 3 Jace 1. c. 1. every 
cuſant conviR ſhall ſtand diſabled, Kc. 
2s perſons excommunicated, to all in- 
tents and purpoſes, _ 321.1 
6 But they cannot be apprehended up- 
on excommunicato capiendo. 33 1.6 

1 Excommunication muſt always ap- 
pear judicially, otherwiſe there can 
be no abſolution. 272 


EXECUTION. 


1 On the conviction of an infant, with- 
in the years of diſcretion, for a capi- 
ul offence, the judges will, in diſ- 


to procure a pardon. 31.8 


death, or juſtices of the peace on an 


tion, and the execution 1s according- 
ly done, the judges who award, and 
the officer who executes, are guilty 
of felony. 105 f. 5 
hut in treſpaſs, if the juſtices of peace 
aragn for felony, and award exe- 
cution, the juſtice only, and not the 
oficer, is guilty. 106 
Lxecution muſt be done by the law- 
ful officer. 1 7 
If 2 private perſon do execution, or 
if the proper officer himſelf do it 
without lawful command, it is felony. 

ſ. 
The execution muſt be purſuant of, 


ver be ind warranted by the judgment ; 
Fr erefore if a ſheriff behead a man 

* were that is no part of the ſentence, 
naw be is guilty of felony. . 10 


e king cannot vary the execution, 
% do aggravate the puniſhment, 


Var. I. * 


A TABLE or PrINncirar MATrTERS. 


piſh re- | 


cretion, reſpite the execution in order | 
2 Ifthe Common Pleas, on an appeal of 


nditment of treaſon, award execu-} 


8 How homicide, in execution of pub- 
lic juſtice, is juſtified. Page tog 

9 If a convict becomes non compo after 
conviction, he ſhall not be executed. 
21. 3 


_ EXEMPTION, 


1 Perſons in holy orders are not exempt- 
ed from contributing to the repair of 
the highways, in reſpe of their ſpi- 
ritual poſſeſſions, : 
Carriages employed in huſbandry are 
exempted from being weighed at the 
engines on turnpike roads. 430 f. 21 
What other kind of carriages are ex- 
empted from the payment of tolls on 
turnpike roads, 434» 435 


EXERCISE. 


To exerciſe the juriſdiction of a ſuf. 
fragan, without the appointment of 
the biſhop of the dioceſe, is præmu- 
nire, 80 f. 21 


EXERCISING a TRADE. id. Ap- 
prenticeſhip. Trade, 


EXILE.—Vide Tranſportation. 


EX OFFICIO—— Afrays, Riding 


Armed. 


EXPORTATION. Jide Smuggling. 


By ſome old ſtatutes the exportation of 
wool was made felony. 195 
2 By 7 & 8 Will. 3. c. 28. it is redu- 
ced to a miſdemeanor. ibid. 
3 By 8 Eliz. c. 3. no perſon ſhall ex- 
port rams, ſheep, or lambs, alive, 
on pain, their aiders, &c. of forfei- 
ture of goods, impriſonment for a 
year, loſs of land, &c. for the firſt 


offence. For the ſecond the offender 
ſhall be guilty of felony, . 
Tt 


4 By 


| A Taye or. PRI 
4 By a2 Car. 2. c. 32. whoever ſhall | 
export any ſheep or wool, or load the 
ſame, &c. for fuch purpoſe, ſhal! 
forfeit the goods, and 203. for every 

' ſheep, and 3s. for every pound of 
_ wool. Page 195 1.3 
5 How the owners of the ſhip, the maſ- 
ters and mariners, and the merchant, 
ſhall be puniſhed. ibid. 
6 By & 10 Will. 3. c. 40. proſecu- 
tions may be commenced by the in- 
formed within one, and by the crown 
within three years. 195, 196 
7 By 7 & 8 Will. 3. c. 28. whoever, 
| ſhall aid in the exportation of wool 
ſhall ſuffer three years impriſonment, 
and pay treble the value, the inhabi- 
tants, &c. are liable to, &c. 196 f. 4 

8 By 4 Geo. 1. c. 11. whoever ſhall 
be in priſon for the exportation of 
wool, or for aiding therein, and ſhall 
refuſe to plead to the proſecution 
within one term, judgment ſhall be 
entered; and in caſe the penalty be 
not paid in three months, the offend- 
er ſhall be tranſported. . 

9 By 12 Geo. 2. c. 21. whoever thall 
| bribe, or offer, or promiſe ſo to do, 
to any revenue officer, to connive at 
the tranſportation or concealment of 
wool, ſhall forfeit 300 J. ſ. 6 

10 And if any officer, or his aſſiſtant, 
ſhall be obſtructed in ſeizing any wool, 
the offenders, their aiders, or any 
other perſon, being armed and diſguiſed ; 

or who thall attempt to reſcue any 
woot, ſeized by ſuch officers, ſhall be 
tranſported for ſeven years. ſ. 6 

11 By 19 Geo. 2. c. 34. if any per- 
ſons armed, to the number of three, | 
ſhall be aſſembled to aſſiſt in the ille- 
gal exportation of wool, or ſhall reſ- 
cue, &c. or if any perſon ſhall have 
his face diſguiſed, when paſling with 
ſuch goods, or ſhall obſtruct the ſeiz- 


16 Officers are authoriſed to 


17 If any broker, not a goldim 


Pal MaTrTzrs, 


unitayon of the Sein with, hall fuſer 
5001, | 'P 
5 And no perſon ſhall es pat, 
ten filver, unleſs ſtamped at Gul 
ſmith's Hall, under a certificate tha 
oath was made by the owner 3 
witneſs, that the ſame is lawful filver 
and Bay no part thereof was the coin 
or clipping thereof, 
the kingdom, Sing { : 
; ſeize ali 
ſilver without ſuch mark and certi. 
cate, 731.8 
th cr 


refiner, ſhall buy or ſell any bullion 
or molten ſilver, he ſhall be im mim. 
ed ſix months. 331.9 
18 The owner ſhall prove the bullion to 
be foreign if a doubt ariſe. ſ. 10 
19 No bullion to be enteredor flipped, 
but in the name of the true owner, 
proprietor, or importer, on pain of 
forfeiture. b thid, 
20 By 7 & 8 Will, z. c. 19. no per- 
ſon thall ſhip any bullion or mclten 
filver whatſoever, unleſs on a ceri- 
ficate from the Lord Mayor and A. 
dermen of the city of London, of 
oath having been made before the 
court as aforeſaid, (ide hr, 
No.) 1. 1 
21 the ſaid court ſhall certify the fame 
circumſlantially to the commiſſionend 
the cuſtoms before any cocquet, lc. 
ſhall be granted. ö 
22 The penalties on the owner, capuun, 
and cocquet oſticer, for acting c- 
trary this act. iu 
23 For the acts relating to the end- 
tation of corn. 456 (N) 1 
24 By 2 Geo. 3. c. 14. whoever al 
cauſe any ale or beer, exported 
merchandiſe, to be unſhipped, er x. 
landed, &c, they ſhall forfeit de 
ſame, and 501. for every cal. 4 


. 


mg, &c. he ſhall be guilty of felony 
without clergy. 196, 197 
1% Formerly the exportation of all coin 
and bullion was prohibited. 721.6 
13 by 15 Car. 2. c. 7. any perſon may 
export any foreign coin or bullion, 


ibid. 
o- 1 Itis a general rule, that in doc 


14 But ty 6 & 7 Will. 3. c. 17. wh 
ever fl. all make ingots of filver, in 


25 For the exportation of beef 1 
pork, ; 1 


EX POSITION. 


— 


caſes, the reaſon of the 


ſtatute. 


V An affirmative ſtatu 
cular juriſdiction, 
ed as not to abridge 
juriſdi 

188 


ſiſtent. 


jn what caſes the meaning of a ſtatute 
tall controul the words. 
z Where a ſtatute ſhall be co 


eq F : 
6 Where a ſtatute begins by naming 
inferior perſons, it {ball not be taken 


uity. 


gion ſaved. 
firmative ſubſequent ſtatute 
ſhall be conſtrued concurrent with a 
former ſtatute, with which it is con- 


to extend to ſuperiors. 


Page 581. 39 
te ſaving a parti- 
ſhall be fo conſtru · 
the powers of the 
14 f. 4. 


1 
27 


177 f. 4 
1 Where a ſtatute expreſſes what the 
law would have implied, the words | 


of the ſtatute ſhall not operate. 


Statutes for the preſervation of th 
: public peace, ſhall be conſtrued libe- 


rally, 


Vide Statute, Piracy, Indictment, Pre- 
amb 


1 Is any oppreſſion, but eſpecially an 
officer obtaining money colourably, 
where none or not ſo much is due, or 


EXTOL. 


ſ. 8. 3 
2 A ſtatute taking away clergy from » 
offence, alters not the nature of it. 


112. 


| 1 By Elz. e. 1. adviſedly and wit- 
tingly to ex: ol and ſet forth the juriſ- 
dition of the Pope is premunire, 67 


EXTORTION. 


where it is not yet due. 


jultice, Ec. 


1A 


weights and meaſures is void. 
4 Fg... of op 


ſcription by a clerk of the 


316, c. 68 
2 No fees ſhall be taken but of the 
king, by any officer concerned 
the adminiſtration or execution of 


| L6h36 6540 #44664546 Wevdida 
ought to govern the 


26 


201 


20 


the | 2 bon 


299 


| 


1 


in 
ſ. 2 


by a ſheriff, &c. which 297 , 
and an enumeration of the ſtatutes by 
which their fees are now ſettled. 226; 
| Page317(N)3 
5 Officers guilty of ene e 
other fees than they are allowed. _ 
g . 4 
6 A promiſe to pay them more than 
they are intitled to take is void. ibid. 
7 It is extortion to oblige an executor 
to prove a will twice over, and to take 
fees thereon z or to procure a gratui- 
ty to become bail for a priſoner; or 
to arreſt a man and procure a releaſe ; 
or to obtain money from a priſoner by 
any colour of office, ibid. (N) 2 
8 It is extortion for a miller to take 
more than is due by cuſtom; or for 
a commiſſary to take more than his 
right for abſolution ; or a ferryman 
for ferrying ; or to force an exorbi- 
tant price for places at a fair; or in 
an under ſheriff to refuſe execution of 
ſs without his fees; or to take 
| a bond for them, or for a coroner to 
| refuſe a view. ibid. 
9 Extortion, by the common law, is 
puniſhable with deprivation, fine, and 
impriſonment. And by the ſtatute of 
| Weſtminſter, the offender ſhall yield 
twice as much as he takes. 318 


10 The indidment or information muſt 


ſtare the fact particularly. itid. (N) z 
11 The ſeſſions may try the * 
101d. 
12 An action lies for the double * 
18d. 
13 Deſects cured by verdict, and rhe 
party will be forced to demur. ibid, 
14 Proof of the ſmalleſt poſſible tak- 

ing is ſufficient ; for it is the taking 
and not the contract which conſtitutes 
the crime. ibid. 
15 Aiders are principals, and the of- 
tence may be laid in any county. ibid. 


EXTRA WEIGHT. 


t claiming tees for the view of 


ibid. 
preſſion from 


of- 


ancient fees, as the bar fes 


1 What additional toll ſhall be paid 
for extra weight on turnpike roads. 
429 


Tet 2 EYRE. 


A Taz er Princirat Marr. 


1 Iz 2 What shall be conßdered a privy fate 
wilt 26 he „ee ns bar r ONE: Tage 345. (N) 3 
SY, Boe; ; 


1 By the 25 Edw. 3. C. 2. it, is high] FALSE MONEVY.— Vi, Coin, 
treaſon to ſlay the juſtices in eyre or | ; 
jiuſtices of aſſize aſſigned to hear, &c Tf. | | 
- being in their places during their of- FALSE NEWS. 
| fices. : . Kat 5 Page " | 10 | : 
- 2 But not attempt to kill them, or the |, Spreadin 1 
2 actual — . unleſs death enſue, - . g falſe news is an 2 
will amount to this crime, ibid. | * 


88 2 7 | — 1 HALEY O AT H. Vids Pejus, 


FACE BLACKED.—Vide Snuggling. 1 By 34 Edw. z. c. 1. jultces of 
| | ecke IK peace are impowered to reſtrain and 
5 9 1 . to take (inter alia) of all them that 
F AIX 8. be not of good fame ſufficient ſurety 

| | for their good behaviour. 261 

1 Y 5 & 6 Edw. 6. c. 25+ & 26 2 It has been thought that this means 
Geo. 2. c. 31. no perſon, ex- only ſuch as are defamed and juſtly 

cept in fairs, ſhall keep an unlicenſ-|. ſuſpected of an intention to break 

cd alehouſe, 455. f. 11 the peace, ſ. 2 

| 2 Thoſe WhO brew ale in fairs muſt 3 But evil fame as properly includes 

give notice to the gaugers that it] perſons of ſcandalous behaviour in 
may be ſurveyed. - | : #bid. (N)] other reſpects as thoſe who give ſuſ 

3 This indulgence ,only extends to the] picion of their readineſs to break the 

„place where the common fair is held. eace. ibid. 
gry, ; | ibid. 4 Therefore for choſe cauſes of ſcandal 

4 By 5 & 6 Edw. 6. c. 9. to break | which give a man @ bad fame, 3s be- 
open a booth or tent in any market ing contra bonos mores only, may be 

or fair, the owner, his wife, &c, be: | bound to his good behaviour. 1h. 

ing therein, is felony without clergy. 5 And alſo all perſons whoſe miſbeba- 

a; bas nw wd Lone 14 © viour may reaſonably be intendedto 

5 By 27 Hen. 6, c. 5. no fair ſhall be | bring them within the meaning of 
hald on the principal feſtivals, Good F perſons of evil fame, the great latitude 
. Friday, or any Sunday, except. the | of which leaves it to the judgmentof 
fairs in harveſt, +. 4 the magiſtrate. | 262 
* — oy 1s A libel is any malicious defamation, 

_ FALL.—/ide Dcedand.—Homicide. | expreſſed in any manner ſo as to be 


"ORE; Ein Dad 3h + erall underſtood. 352.75 
FALSE DICE. Vid Dice. Cheats. om 4 | 


FALSE, rok ENS. vi Cheat. De- FARTHINGS.—Pide flat. 
| 5 3 2 3 or cout 
I By 33 Hen. 8. e. 1. fallely to ob- — 
tain the property of another by |2z By x5 Geo, 2. 
means of any privy falſe token is a| coin or counter 
miidemeanor. | 344 per money called 


A Tits of PIA Marrs s: 


thing, their aiders, 
2 years impriſonment, and find ſurety 
for two years more. Page 71, 72 
3 By 11 Geo. 3. c. 40. whoever ſhall 


coin or counterfeit a half-penny or a | 


farthing, his aidets, &c, ſhall be 
ilty of felony. * "981.8 

4 Whoever ſhall buy, ſell, take, re 
ceive or put off any counterfeit cop- 
per money not cut in pieces for lower 
than its nominal value ſhall be guilty 
of felony; ibid. 
5 The houſes of ſuch counterfeiters 
may be ſearched. ibid. 

6 Whoever ſhall alter (in the way men- 
tioned) a farthing, with intent to 
make it reſemble a ſixpence, his aider, 
&c, ſhall be guilty of high 1 
3 


FAST DAYS. 


1 By 2 & 3 Edw. 6, c. 19, & 5 Bliz. 


c. 5. it is made penal to affirm that 
any eating of fiſh or forbearing of 
ſteſh mentioned therein is neceſſary 
to ſalvation that it is the ſervice of 
God, 13. ſ. 7 
2 By 27 Hen. 6. c. g. no fair or mar- 
ket ſhall be held on the principal faſt 
days, except the fair Sundays in har- 
velt, on pain of forfeiting the goods 
expoſed to ſale, 11 


FEE $.—/Vide Extortion. 


| By 26 Geo, 2. c. 14. & 27 Geo. 2. 
c. 16. the fees of juſtices clerks are 
regulated, 

2 By 23 Geo. 2. c. 26. ſ. 10. the fees 
of records out of the exchequer re- 

ulated, 

3 By 3 Geo. 1. c. 13. ſ. 16. certain 
fees of ſheriffs are ſettled, 


FEE SIMPLE and FEE TAI. 
Forgery by g Elix. 


1 The recuſant heir of a recuſant an- 
celtor has 
ng to free his fee fimple lands from 


ihe forfeiture incurred by his ancel- 
wr's conviction, 


be. mall ufer 


| indictment. 


no remedy but by conform- 


were ſeiſed in the anceſtor's life-time 
of not, _ Page go. 1.56 
2 But the fee-tail larids which the heir 
claims from the anceſtor is not charge- 
able after his death on any convic: 
tion by proclamation, &c. ſ. 57 
3 Lands entailed are not within the 
ſtatute of præmunire after the death 
of the offender. 85. 1. 48 


FEAR. Var Robbery. 


1 Larceny from the per ſon by pustiag 
e is called robbery. rw © 
2 Money delivered in conſequence of 
* oath, compelled by fear is rob. 


ry. ibid. ſ. 1 
3 Fear is the diſtinguiſhing ingredient 
between robbery and other larcenies; 

| ibid. (N) 3 

4 Therefore if the fear be exerted ſub- 
ſequent to the raking, it is larceny, 
but not robbery. * ibid, 
5 So where no fear is impreſſed for the 


purpoſe of obtaining the * 
| 375 


014, 

6 But it is Hot neceſſary that the fact 
of actual fear ſhould either be laid 
in the indictment or proved upon the 
trial. 149 (N) 4 
7 Proof of ſuch acts as may reaſonably 
be ſuppoſed to excite fear and ap- 
prehenſion in the human mind are 
ſufficient, if the party parts with his 
money under the influence of them. 
wh | k ibid. 
$ For in odium ſpoliatoris the law will 
preſume fear where there appears 4 
juſt ground for it. ibid, 

9 How fear is properly expreſſed in an 
159 


FELONY, 


1 Capital offences, by the common 
law, come generally under the title 
of felony ; which ſignifies quodlibet 
crimen felleo animo perpetratum. 99. 


| CT, 25 
2 It can be expreſſed by nd periphraje; 
without the word,felonict, ibid. i. 


whether the lands| 


FLY 3 Felouy 


* 


A TanrtE or PrINCciPaL MatTaERS, 


3 Felony is included in high treaſon ; j 20 Where a ſtatute makes | 
and a 1 of felony pardons trea- | fence felony or fubjea 77 - 
ſon, if. the word proditorie ve omit- puniſhment than the firſt, it muſt be 

W 6 


5 Page 
4 It is always oa with an | 21 What ſhall be incidentally im 
evil intention. | ſ. 3] in every ſtatute which makes 32 
5 It ſhall not be imputed to a mere | fence felony. 169. 1445 
miſtake or miſ-animadverſion. ibid. 22 If one commit an offence made 5 
6 Anciently the bare intention to com- | lony by ſtatute, and the ſtatute be re. 
mit felony was conſidered as wn” proton he cannot he puniſhed for the 
fotd. ony. 
7 But now felony ſhall not be imputed [23 For miſpriſion of felony, hs 
to a bare intention to commit it. ibid, | 5 
$ But the 7 may be very ſeverely 


fined for ſuch an intention. ibid, | : 
9 Felony in general ſignifies every ſpe- FELONIES WITHIN CLERGY, 


cies of crime which occaſioned at| 
common law the forfeiture =" N . 
or 8. ibid. [N) 1 Aſſaulting perſ ith 1 
6 911 g perſons with intent to tea 
10 offences, now capital, are in | or ſpoil their clothes, 6 Geo. 1.c, 23, 


ſome d or ether, felony, ibid. 
11 But offences may be felonies with- | 
out being capitally puniſhed. 164. | 
12 The true definition of felony is an ; 
l 2 Deſtroying Walton bridge, 20 Geo. :. 
- 06 which occaſions a total for- c. 22. Hampton Court bridge, 2; 
eiture of lands or $ooes or both at} Geo. 2. c . 12. Ribblete 
the common law and to which capi- | e, ee x, . 8 ar 
tal or other puniſhment may be ſuper- bridge ra * _ * 56. We 
added according to che degree of bridge, 29 Geo. 2. e. 7. Bluk 
— 13 . Friars bridge, 29 Geo. 2. c. 6. 
13 Capital puniſhment may be inflict- Jeremy Ferry's bridge, 30 Ce: 
ed and yet the offence. be no felony. er N „ 


| | id. 
14 The true criterion of ſelony is for- age 3 _ - eos : 


ſ. 11. 238 
Bridges. 


feiture, ibid. 
15 But by common uſage of the law 59 Bail 193194 
the term felony is inſeparably applied on 
to capital puniſhments. ibid. Perſonating bail before commilſioner 'T 
16 Therefore if a ſtatute make an of- | ; the ne, W. 4 M. 4. | 
fence felony, the law implies that it | + PAY * 2 ＋ 179. {11 U 
ſhall be puniſhed with death and for- | “ . 
feiture. ibid. 8 


17 Where a 3 ge offence 
to undergo judgment of life and . for inclofit? 
. ye Ice 1 a felo- 3 — =_ * bo = of pu- 
ny thoug t wor omitted, : Po a IR 

168. f. 1 lament, 9 Geo, 3 c. 29. f. 3 10 


18 But felony ſhall not be implied Copper. 


from any 2 or ambiguous as 
words in a ſtatute. ibid. 1. 2 "ok, raſs, xc. fron 
19 Therefore if a ſtatute only prohibit 5 — daelliag E. — with intent 

under pain of forfeiture, &c. the co ſteal; afliſting, or buying ſuch 

offence ſhall be conſidered a miſde-| goods, knowing them to be 7 


218 1.14 
Carts 


meanor only, ' . 31 21 Geo. 3. c. 68. 
3 


A TA or PxINCIPaAL Marrezs. 


FELONIESwITrHIx CLERGY 


CONTINUZD. 


Corn. 


6 Deſboying granaries, the ſecond of- 


ſence, 11 Geo. 2. c. 22. Page 143 


Cuſtomt. 


J Aſſemblirg armed to the number of ö 


| 


three for running goods, 9 Geo. 2. 
c. 35. ſ. 10. 227, app · © 
$ Perſons deemed ſmugglers according 
to the deſcription of 9 Geo. 2. c. 35. 
. 13. ibid, 
9 Harbouring offenders againſt the laws 
of cuſtoms, 19 Geo, 2. c. 34. 1. 3. 
24 Geo, ſeſſ. 2. c. 47. 1. 12. 231 


Dikes. 


10 Cutting them in marſh land, 22 H. 8. 
c. 11. 2&3 Ph. & M. c. 19. 198 


Fiꝶ. 


11 Fiſhing in another's pond with in- 

tent to ſteal, 31 H. 8. c. 2. 221 in 

| margin. 
Foreign State, 


12 Serving it without taking oath of al- 

legiance, 3 Ja. 1, c. 4. ſ. 18. . 74 
. I 

Fergery. , 


13 Of bank bills, 11 Geo. 1. c. 9: f. 6. 
205 ſ. 2 
14 Of bank notes and indorſements. 
ibid, 

Gaoler. 


ij Forcing priſoner to become appro- 
ver, 14 Ed. 3. c. 10. 194 c. 51 


Hawk, 


16 Stealing one, 37 Ed. 3. e. 19. 143 


ſ. 23 
Hunting. 


| 


H. 7. 


7 . night or in diſguiſe, 1 
. 7. 196 


FELONIES wiruts CLERGY 


CONTINUED. 


18 Reſcuing ſach offenders, Page 218 


Jewels and Plate, 


19 Receiving jewels and plate, know- 
ing them to have been ſtolen, 10 Geo. 
3. e. 48. 235 f. 9 

Tren Bars. 


20 Stealing them, fixed to buildings, 
4 Geo. 2. c. 32. 218 f. 13 


King. 


21 Conſpiring, or imagining to deſtroy 
him, or any of his council, 3 H. 7. 
c. 14. : 74 f. 13 

Labourers. 


22 Confederacies of maſons to prevent 
the Statutes of labourers, 3 H. 6. 
c. 1. Rs: | 

Lead. 


23 Entering mines of black lead with 
intent to ſteal, 25 Geo, 2. c. 10. f. 1. 
218 f. 12 

24 Stealing it fixed to buildings, 4 Geo. 
3. ©. 33 | 218 f. 13 
25 Receivers of lead ſo ſtolen. id. ſ. 3. 
26 Buying or receiving lead, iron, cop- 
per, &c. knowing it to be ſtolen, 
29 Geo. 2. c. 30. 232 f. 2 


Locks. 


27 Perſons guilty of 2 
or of ſluices or floodgates, 1 Geo. 2. 
ſt. 2. c. 19. 199 f. 2. 

| Maiming. 


28 And after cutting out tongues or 
putting out eyes, 5 H. 4. c. 5. : 76 


7 

Marriage. 
29 Solemnizing it clandeſtinely, 26 
Geo, 2. c. 33. ſ. 8. 173 f. 11 


Tus Mon:y 


A Tani, of Princirar Marr 


FELONIES witmnin CLERGY 


 C)XTINUED. 
Money. 


30 Tranſportation of ſilver, or impor- 
tation of falſe money, 17 Ed. 3. 
Page 70. / ſ. 1 
31 Blanching copper or putting off 
counterfeit money, 8 & W. 3. c. 
26. ſ. 6. r 
32 Counterfeiting copper halfpence or 
farthings, 11 Geo. 3. c. 40. a 
72. f. 5 

33 Receiving or paying counterfeit 
copper money, ibid. 


Mutiny. 


34 In mariners hindering commanders 
from fighting, 22 & 23 Car. 2. c. 11. 
9. „ ne 

35 Officer or ſoldier upon or beyond 
the ſea raiſing mutiny, diſobeying or 
reſiſting ſuperior, 2 & 3 Ann. c. 20. 


ſ. 35. 
Palaces. 


36 Entering into king's houſe, with 
intent to ſteal, 33 H. 8. c. 12. ſ. 27, 


Pewter, 


37 Buying or receiving pewter pots, or 
other pewter, knowing them to be 
ſtolen, 21 Geo. 3. c. 69. 235. ſ. 10 


f Poft Office, 

38 Frauds reſpecting the poſtage of let- 
ters, 5 Geo. 3. c. 25.1, 19. 7 Geo. 
3+ c. 50. f. 3. 140 

b Priſoner. 


| 39 Aſſiſting one committed for treaſon 
or felony (except petty larceny) to 
attempt an eſcape, 16 Geo. 2. e. 31. 


Bk. 2. | 


FELONIES witzin CLERGY 
_ "CONTINUBD, 


Poligamy. 
41 By 1 Ja. 1. c. 11. 
Records: 
42 Withdrawing them, 8H, 6, c. 1, 
e 77 


Pagenry 


Rogues . 


43 Incorrigible, breaking out o . 
caping from houſe of correclion, 
offending a ſecond time, 17 Geo. 2. 
c. 5. ſ. 9. 572 


Robbe. 


44 Stealing furniture from lodging (i 
under 12 4.) 3 W. & M. c. 9... j. 
127.1. 10 

45 Aſſault with intent to rob, 7 Geo, 
2. c. 21. f. 1. 14 


Servants. 


46 Taking their maſters goods at tle 
death, 33 H. 6. c. 1. Que iti 
uſe. | 107 

47 Aſſaulting, &c. Maſter wool-combe 
or weaver, 12 Geo, I. c. 34 _ 

48 TImbezzling goods delivered to then 
to the value of 40s, 21 H. 8. c.). 
Apprentices under 18 excepted. ij 


. Sheep. 


. 


49 Exporting them alive, the ſeconi d. 
fence, 8 El. c. 3. f. 2. 17 


Slaughterings 
To ſlaughter cattle without wy 


Spirituons Liquars. 


50 Reſcuing offenders againſt the C 
concerning theſe liquors, 1! Geo. 


40 Percbs infected with it going 
abroad, 1 Jac. 1. c. 31. ſ. 77 241 


c. 26. ſ. 2, 24 Geo. 2. C. 40 
| Stan! 


A TAIII or Paincifalt Marr IRS. 


FELONIES Ir In CLERGY. 


CONTINUED. 


Stamps, 


Committing frauds in the ſtamp du- 
mo on vellum, parchment; paper, 


and cards, 12 Geo. 3» Co 48. 


Stolen Goods. 


FELONIES wirnour CLERGY 


CONTINUED, 


8 Before the fact in ſtealing women, 


having lands or „or being 
heirs apparent, 39 El, c. 9. ſ. 2. Page 
| 17iſ. 2 


9 Before the fact in procuring any fine, 
recovery, deed inrolled, ſtatute, re- 
izance, bail or judgment to be 
acknowledged in the name of another, 


21 Ja, 1. c. 26, 178. f.9 
c. 31. ſ. 5. Page 23210 Before the fact in maiming, 22 & 23 
53 Taking reward to help one to ſtolen | Car. 2. c. 1. ; 176. f. 


= (if he do not apprehend of- 
d 


er) in ſome caſes, 4 Geo. 1. 


1.4 
Turnpikes. 


3 Deſtroying them, 5 Geo. 2. c. 33. 
65 Turnpike gates, houſes, or weigh- 


C. 11. 
237 


193 


ing engines, 13 Geo, 3. c. 84+ f. 42. 


Watermen, 


193 


56 Carrying greater number of paſ- 
ſengers than allowed, if any paſ- 


l. 9. 
Woods. 


$7 Firing them, 1 Geo. 1. &. 2, c. 48. 


—— A. 


ſenger be drowned, 10 Geo. 2. c. 31. 


569 


224 


FELONIES WITHOUT CLERGY. 


Acceſſaries, 


i Before and after the fact in 
treaſon | 


2 Murder, 

3 Burglary, | 

& Robbery in dwelling houſes, 
churches, 

$ In or near the highway. 


 Houſe-burning, or burning of barns 
is corn or grain, 23 H. 8. 


where 


petty 
133 
117 
165 
or in 
151 
150 


* 5& 6 Ed. 6. c. 9. 4&5 P. 


» e. 4. 


— and after in horſe-ſtealing, 31 


I. c. 12. . 5 


156 
146 


4 
11 Before the fact in burglary, ſhoplift- 
ing, Kc. 3 & 4 W. & M. c. 9. 181 


12 Before the fact in robberies in ſhops, 


warehouſes, coach-houfes or ſtables, 
10 & 11 W. 3. c. 23. ibid. 
13 Before the fact in piracy, in ſome 
caſes, 11 & 12 W. 3. c. 7. 8 Geo. 
1. c. 24. 156 
14 To forging any deed, will, bond, 
bill of exchange, note, indorſement 
or aſſignment of bill or note, or any 
acquittance or receipt, 2 Geo. 2. c. 
26. 210. ſ. 16 
15 To forging bills of exchange, ac- 
countable receipts, warrants; or or- 
ders for payment of money or deli- 
very of goods, 7 Geo. 2. c. 22. 1 — 
18 


Geo. 2. c. 6. 

17 Before the fact in ſtealing cotton, 
&c. from bleaching grounds, 18 Geo. 
2. <& 8% 146 

18 Before the fact in thefts to 408. va- 
lue in any veſſel or in any wharf, 24 
Geo. 2. c. 45+ ibid. 

19 Before the fact in 22 London 
Bridge, 31 Geo. 2. c. 20. ſ. 6. 194 


| 16 Before the fact in ſheep-ſtealing, 14 
180 


Bail. 
20 Perſonating bail, 21 Jac, 1. c. 26. 


178 
Bank, l 


21 Officer or ſervant of bank ſecreting 
or imbezzling any note, &c. 15 Geo. 
2. c. 13. f. 12, 139 
22 Perſons not authoriſed by the Bank 
making or uſing moulds for the 


making 


A&A TaBLB oF PrxInciralt MATT. 


FELONIES wir nor CLERGY 


CONTINUED. 


making of paper with the words 
«© Bank of England” viſible in the 
ſubſtance, or having ſuch moulds in 
their poſſeſſion, 13 Geo. 3. c. 79. 
ſ. 1. Page 206 


Banks, 


23 Deſtroying them, 6 Geo 
£ 5 200. ſ. 7 
Banirupt. | 


24 Not ſurrendering, or mh ſubmitting 
to be examined, or concealing or im- 
bezzling their eſtates, 5 Geo. 2. c. 30. 


202 
Baſtar 4. . 


25 Mother concealing the death of a 
baſtard child, 21 Ja. 1. c. 27. f. 2. 


12. £ 17 
Black Ad. 


26 Hunting armed and diſguiſed. 186 
27 And killing or. ſtealing deer. 
28 Robbing warren. ibid, 
29, Stealing fiſh out of any river,&c. ib. 
30 Or any perſon unlawfully hunting; 

in his majeſty's foreſts, &c. ibid. 
31. Or breaking down the head of any 

fiſh- . 222 
32 Or killing, &c. of cattle. 130 
33 Or cutting down trees. 215 
34 Setting fire to houſe, barn, or wood. 
166 
35 Or ſhooting at any perſon. 225 
36 Or ſending anonymous letter, or 


ſigned with fiftitious name, demand-| 4.5 


ing money, &c. 226 
37 Or reſcuing ſuch offenders, 9 Geo. 
1. c. 22. 222 


Black Lead. 


38 Offenders committed or tranſported 
for entering mines of black lead 


with; intent to ſteal, eſcaping or!“ 


breaking priſon, or returning from 
tranſpoxtation. 25 Geo. 2. c. 10. 


2. C. 37. 


187] 


FELONIES wrirnovr CLERGY 
; Ton remus, 


39 Wilfully da 


1 Geo. 2. c. 10. f. 9. 


. 3. 


ö 


Buggery. 


b 


Burglary. 


41 ByrEd.6.c. 12. 18 El. c. ), 12 
Ann. c. 7. 165 (N) 


Burning. 


42 Houſes or barns with corn, 23 H.. 
c. 1. 25 H. 8. c. 3. 2223 Cu. 
2. c. 7. 43 Ek c. 13. 9 Geo. . 
c. 22. 166. 324 


Challenge of Jurers. 


43. Challenging above 20, if the in- 
dictment be for ſuch offence for 
which the offender would have been 
excluded clergy, if convicted by vt 
dict or confeſſion, 25 H. 8. c. 3.46 
5 Ph. & M. c. 4. 3 & KV. 4M. 


C. 9. 
Cloth, 


44 Stealing it from the rack or tenter, 
22 Car. 2. c. 5. 1. 3. | 

Perſons tranſ for flealmg 

cloth, &c. from rack, &c, * 


15 Geo, 2. c. 27. 


Cal. 
46 Firing collieries, 10 Cen. 6 
Corn. 


tranſported for deſtroy 
4 — — „ 11 Geo. 2. 


218. f. 12 


245 
* Cotton 


aer te. 1 Londen Rig, 
er bridge, 9 Geo. 2. om 
Fulham ridge, 12 Geo. 1. c. zl. 
Page 194 


40 By 25. H. 9. c. 6. 24384. 6.6 
29. Revived by 5 El. c. . 9.6.4 


1 


FELONIES wir Hor CLERGY 
CONTINUED. 


Cottons. 


6 Selling cottons with forged ſtamps, 


Cumberland. 


Forcib! ing ſubjects out of 
b bellad, North umberland, Weſt- 
morland, and Durham, and taking or 
giving black mail, burning corn, &c. 
43 El. c. 13. ſ. 2. 8 
$0 Notorious thieves, or ſpoil takers 
in Northumberland, or Cumberland 
(or to be tranſported at diſcretion of 
judge,) 18 Car. 2. c. 3. 202. J. 3 


Cuftonts. 


51 Perſons liable to tranſportation for 
offences againſt the cuſtoms, offend- 
ing again, after having taken the be- 
nefit of the indemnifying aQ, 9 Geo. 
1 c. 35. ſ. 7. 18 . 2. c. 28. 


7. | 

(2 Perſons convicted of wounding 
caſtom-houſe officers, returning from 
tranſportation, 6 Geo. 1. c. 21, 1. 
335+ 9 Geo. 2. c. 35. ſ. 28. 247 
53 dhooting at any ſhip belonging to 
the navy, or in the ſervice of the 
culloms or exciſe, or ſhooting at or 
wounding any officer of the navy, 


- 
or 
mm 
oo 
* 
M. 


u duty, 24 Geo. 3. ſel. 2. c. 47. 
. 11, 232. ſ. 12 


n. {4 Perſons guilty of felony under the | 
16 ad a& not ſurrendering on procla- | 
my Dons and notice in the Gazette, 

ug . . 12, 228. ſ. 2 


ers having been ſentenced for 
ranſportation returning before their 
be, id. l. 13. 247 


Deer. 


u hunting and taking them away, or 
coming armed into a foreſt with 


14 Geo. 3+ c. 72. ſ. 10. Page 212 


200. c. 56 


| | 


culoms, or exciſe, in the exerciſe of | 


$5 Perſons convicted of harbouring ſuch | 


3% Perſons convicted of ſecond offence | 


A Tait or Pave 1A Marre, 


FELONIES wir nor CLERGY 


CONTINUED. 
| intent to ſteal them, 16 Geo. 3. c. 30. 
| Db: os. 


57 Acknowledging them in the name 


of another, 21 Ja. 1. c. 26. 178 f. 9 
Fens. 


58 Deſtroying, &c. any of the works 
in Bedford Level, 27 Geo. 2. e. 19. 
2001.8 

Fixes. 


59 Acknowledging them in the name 
of another, 21 Ja. 1. e. 26, 178.9 


Forgeries. 


60 Of deeds on ſecond conviction, 5 El. 
e. 14. f. 7. 340 f. 14 
61 , Teſtimonials of juſtices by ſoldiers 
or mariners, 39 EL c. 17, ſ. 3. 183 
62 Deeds, will, bill of exchange, note, 
indorſement, or receipt, on firſt con- 
viction, 2 Geo. 2. c. 25. ſ. 1. 210 
63 Authorities to transfer ſtock, or per- 
ſonating proprietors, 8 Geo. 1. c. 22. 


ö 


| 208 
64 Extended to funds eſtabliſhed ſince 
| by 31 Geo. 2. c. 22. ſ. 80. 212 


65 Order for payment of annuities, or 
perſonating proprietor, 9 Geo. 1. 
c. 12. ſ. 4. 9 Geo. 2. c. 34. 1.8. 

ä 207 f. 8 

receipts for manies. 
payable on indentures, 8 Aun. c. 9. 
67 Hand of 2 general w7 
67 of accountant- 9 1 
ſter, clerk of report office, or — 


{ 
| 


66 New ſtamps or 


of bank, 12 «I. c. 32. ſ. 9. 
; 210 1, 15 
68 Eaſt India bonds, 12 Geo, 1. c. 32. 


ſ. 9. ibid. 
6g South Sea common ſeal, bonds, re- 
ceipts, warrants for dividends, 9 Ann. 
C. 21. ſ. 57. 6 Geo. 1. c. 4. ſ. 56, 
6 Geo. 1. c. 11. ſ. 50. 12 Geo. 1. 
c. 32. f. 9. 200 
70 Mediterranean paſſes, 4 Geo. 2. 
c. 18. 211 


71 Entry 


FELONIES wir nor CLERGY 
CONTINUED. 


71 Entry of acknowledgment of bar- 
painor in regiſtry of Vork, ſecond of- 
fence, 8 EO, 2. c. 6. ſ. 31. Page 


2111, 19 
72 Stamp for m—_— gold and ſilver, 
31 Geo. 2. c. 32. 1. 15. 208 


23 Policy of Royal Exchange and Lon- 
don Aſſurances, 6 Geo. 1. c. 18. 1.13. 

| | 209 
71 Debentures, 5 Geo. 1. c. 14. ſ. 
| 213 
44. 


75 Marks on leather, 9 Ann. c. 11. 
5 Geo. 1. c. 2. ſ. 9. 
26 Marks on linen, 10 Ann. c. 19. 
ſ. 97. 4 Geo. 3. c. 37. ſ. 26. 
Regiſter or licence of marriage, 
26 Geo. 2. c. 33. ſ. 16. 211 f. 20 
78 Common ſeal of bank, or bank notes, 
8&9 W. 3. c. 20. ſ. 36. 11 Geo. 1. 
c. 9. ſ. 6. 15 Geo. 1. c. 13. ſ. 11. 
205 
79 Exchequer bills, &c. 7 & 8 W. 3. 
. 31. f. 78. 9 W. 3. e. . { 3. 
Ann. c. 13. 3 Geo. 1. c. 8. ſ. 40. 
Geo. 1. c. 4. ſ. 91. 9 Geo. 1. 
c. 5. ſ. 19. 11 Geo. 1. c. 17. ſ. 6. 
30 Geo. 2. c. 3. ſ. 156. 33 Geo. 2. 
e. 1. ſ. 156, &c. 206 f. 7 
80 Lottery orders. 209 f. 12 
$1 Stamps, 5 W. & M. c. 21. f. 11, 
9 & 10 W. 3. c. 25. ſ. 59.—9 Ann. 
c. 23. ſ. 34.—10 Ann. c. 19, ſ. 115, 
163.—10 Ann. c. 26. ſ. 72.—5 Geo. 
1. c. 2.1, 9.—6 Geo. 1. c. 211 ſ. 60. 
—29 Geo. 2. c. 12. ſ. 21-29 Geo. 2. 
c. 13. ſ. 5.—30 Geo. 2. c. 19. 1. 27. 
32 Geo. 2. c. 35, ſ. 1.—2 Geo. 
3. c. 36. ſ. 8.—5 Geo. 3. c. 35. ſ. 6. 
EH Geo. 3. c. 46. ſ. 40.—5 Geo. 3. 
c. 47. ſ. 8.—7 Geo. 3. c. 44. . 5 — 
16 Geo 3. c. 34. f 15.—17 Geo. 3. 
c. 50. ſ. 25.— 20 Geo. 3. c. 28.— 
23 Geo. 3. c. 49. 1. 20.—23 Geo. 3. 
c. 58. ſ. 11.—24 Geo. 3. c. 54. ſ. 16. 
—25 Geo. 3. c. 50. ſ. 19.—25 Geo. 
3. c. 55. f. 15.—25 Geo. 3. c. 51. 
1. 15.—25 Geo. 3. c. 79. ſ. 17.— 
25 Geo. 3. c. 48. 1. 10. Page 20) ſ.9 
82 Seamens' tickets, wills, &c. 9 Geo. 
3. e. 30. f. 6. 212 
33 Hand of receiver of preſines, 32 Geo. 
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10. 
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FELONIES vir no CLERGY 


CONTINUED, 


84 Acceptance of bills of exchan 
b or 
accountable receipts, 7 Geo. 3 
211 f.18. 


defraud corporations, 18 Geb. Þ 
c. 18. bi 


86 Warrant, or order for is 
money or delivery of goods, ) Geo. f. 

C. 22. . 
| Fuſtian, ; 
87 Stealing it from bleaching , 
F. ; 4+ Geo, 3. CC 16. 18 Geo; 2. C. 27. 


146 
Helping to flolen Goods on Reward, - 


88 In ſome caſes, unleſs the helper aps 
prehends the offender, 4 Geo. 1, 


ww , % pp 6 
Hops. 


89 In cutting hop-binds, 6 Geo. 2. 
| 238 f. 


C. 37. ſ. 6. 
Horſe-ftealing. 
go By 37 H. 8. c. 8. ſ. 2. 1Ed 6, 
C. 12. ſ. 10. 2 & 3 Ed. 6, c. 5 
| | 
| Jud ments. 
91 Acknowledging them in the name 
of another, 21 Ja. 1. c. 26. 178 
Letter. 


92 Robbing the mails, or ftealing le. 
ters from poſt offices, 5 Geo. 3. c. 25. 
ſ. 18. 7 Geo. 3. c. 50. f. 2. 1 


Letters threatening. 
ving ſuch cl. 


17 


ö 


ö 


| 


le 


93 Sending them, or reſc 
fenders, 27 Geo. 2. Cc. 15 


Linen. 


it from bleaching grocnd, 


Stealin 
94 8 18 Geo. 2. ** 


4 Geo. A. C. 16. 


. L. 1 1. 9. 213 f. 23 


9j 3reas* 


95 Breaking into ſhap, &c. to ſteal or 


An n maliciouſly | 
2 a2 Car. 2. c. 1. 176 f. 4 : . 
107 Perſons convicted of wilful and 


A TA 111 Or PIN IAT MaTTERS: 


FELONIES WITHOUT CLERGY | 


CONTINUED. 


detroy linen yarn or implements, 
= 3. c. 37» Page 239 ſ. 2 
Or to cut or deſtroy linen or cotton, 


22 Geo, 3+ Co 40. 1. 2. 240 ſ. 3 


Maiming. 
lying in 


Mar ſpes. 


os Firing engines for draining them, 
the ſecond offence, 11 Geo. 2. c. 34+ 
14 Geo, 2. c. 34+ 21 Geo. 3. c. 18. 


2001.8 
Mariners * 


) Wandering without teſtimonial of 
juſtices, 39 El. c. 17. ſ. 2. 183 
100 Departing within the year from the 
ſervice of thoſe who took them to 
ſave them from execution, 39 El. 


C17. f. 4. 184 
Mills, 


121 Riotous aſſembling and deſtroying 
Mills, 9 Geo, 3. c. 29. f. I 


309 ſ. 60 
Money. 


102 Uttering falſe monies the third time, 
ke. 15 Geo, 2. c. 28. ſ. 2, 3. 71 


4 
a Murder. 


0j 5y 12 H. 7. c. 7. 23 H. 8. c. i. 
25 H. 8. c. 3, 28 H. 8. c. 1. 


Ed. 6. c. 12. | 117 |. 


Mute. 


io Standing mute, or not anſwering 
5 Ys 50 8. c. 3. 1 Ed. 6. 
„ 4&5 Ph. & M. c. 4. 3&4 

| W.&M.c.g. 1 Ann. e. 9. 

*; Perfons arraigned for felony or pi- 
, and ſtanding mute, ſhall be con- 


FELONIES wirnouvr CLERGY 


CONTINUED. 


__  Outlawry, 


106 For offences not within the beneit 
of clergy. 1 Ed. 6, c. 12. 4&5 
Ph. & M. c. 4. 8 Bl. e. 4+ 18 El. 
c. 7. 22 Car. 2. c. 5. 3&4W.,& 


M. c. 9. 


Perjury. 


corrupt perjury, eſcaping, breaking 
priſon, or returning from tranſporta- 
tion, 2 Geo. 2. c, 25. ſ. 2. P. 328 


| Pick-pockets 


108 Taking clam & feerete from the 
perſon above the value of 12 4. 8 El, 


Piracy, 


109 Byi11&12 W. 3. c. 7. 4 Geo. 1. 
g. 12. 8 Geo. 1. c. 24. 152 c. 7 
110 Perſon laying violent hands on his 
commander, to hinder him from fight- 
ing, &c, to ſuffer as pirate, 11 & 12 
W. 3. C. 7» . N | ibid. 
111 Trading with pirates, 8 Geo. 1. 
c. 24» 156 f. 17 


P late. 


112 Fraudulent marking of plate or 
counterfeiting the ſtamp, made felo- 
ny without clergy, by 31 Geo. 2. 
c. 32. ſ. 15. altered to tranſportation, 
13 Geo. 3. c. 59. 208 


P, oiſoning. 


113 Of malice prepenſed, 1 Ed. 6. 
c. 12. f. 13 · 


P p Recuſants, 


114 Refuſing to abjure, or not depart- 
ing the realm within a time limited, 
or returning without the king's leave, 

35 El. c. 1. ſ. 3. and c. 2 f. 10. 

Prie, f. 


FELONIES wrrnovr CLERGY 
CONTINUED. 
Priefts and Feſuits. 
115 They who receive, relieve, or | 
 naintain them knowingly, 27 El. 
c. 2. . 4. Page 76 | 
| | 


116 Taking the benefit of inſolvent 
acts and forſwearing themſelves, 28 
Geo. 2. . f. 17. 


a 


Priſoners. 


Cc: 17. 1. 46. ES ibid. 
118 Perſons tranſported for aſſiſting pri- 


ſoners to eſcape, and returning, 16| 


Geo. 2. c. 31. Eſcaping a ſecond 
time from confinement, to hard la- 
bour in lieu of tranſportation, 16 
Geo. 3. c. 13. f. 15. 245 


Privy Councillors, 
119 They who attempt to kill, or do 
ſtrike or wound them in the execution 
of their office, 9 Ann. c. 16. 741. 14 


Proceſs, | 


120 Perſons diſguiſed abetting rioters | 


who oppoſe the execution of proceſs 
in pretended - privileged places, 9 
Geo. 1. c. 28. ſ. 3. Bk. 2 


Quarantine. 


rat Not performing it, 7 Geo. 1. e. 3: 134 Or holding correſpondence 


1 Geo. 2. c. 13. 
26 Geo. 2. c. 6. 
241 apP- 11 

122 Maſter of ſhip offending againſt di- 
rections of 26 Geo 2. c. 6. ſ. 2. 


8 Geo. 1. c. 8. 
6 Geo. 2. c. 34. 


241 


123 Concealing the having infected 
perſons on board, 28 Geo. 2. c. 6. 
f. 3. 242 
124 Refuſing to pet form quarantine, 
26 Geo. 2. c. 6. ſ. 8. 242 
125 Sound s entering lazaret, 


A Tatts or Pert Mitt 


1 Geo. 3. 


244 Uf. 
13 3 Perſons aiding them to ſuch p 


| 


FELONIEES wrtwovy CY or 


conTi.itey, 


236 [varantine, 26 Gev. 2, 6 
10. GRE f 
126 Superintendant of * 


uarantine 
77. duty, 26 4— 2. (. ( 


127 —— or 8 
veying letters or goods, 26 Geo, 
C. 6. J. 18. f he 


Rape. 


128 Carnally knowing woman a 
under the age of ten years, 18 
c. 7. ſ. 4. 170. 


Reſcur. 


129 Reſcuing convicts from tranſport 
tion, 6 Geo, 1. c. 23. f. 5, 
130 Reſcuing any perſon committed i 

or found guilty of murder, or grin 
to execution, or during executi 
25 Geo. 2. c. 37. ſ. 9. N. 
131 Perſons tranſported for reſcuing 
body of ſuch offenders, after exec 
tion from the ſheriff or ſurgeon, & 
* returning, 25 Geo. 2. 0 
10. i 


Rebeli. 


132 Pardoned and returning from u 
portation, or going into the 
nions of France or Spain, 20 

c. 46. 1.1. 


* 


ſes, 2 Geo. 20. c. 46.1. 2. 


them, or with perſons employes 
them, by letters or otherwiſe, 20 
C. 46. . Zo» | | 


Recegnixanct. 


name 


135 Acknowledging it in the 1 


Andther, 21 Jas 1. c. 20. 
Recouery. 


136 Atknowledging it in tht 9 
another, 21 Ja. 1. Co 26. 5 


and eſcaping before they have per- 


— * © K Þ 
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FELONIES witTwouT CLERGY 


CONTINUED. 
Riaters. 


7116 Aſſembled to the number of twelve 
— continuing together one hour 
after proclamation, 1 Geo. 1. ſt. 2. 
0. 5. 1. . Pa 308 

137 Pulling down buildings, 1 Geo. 1, 
ſt. 2. c. 5. f. 4 308. 1: 56 

138 Or hindering proclamation being 


Robbery. 


Of churches, or ſacrilege, 23 H. 
3 1. 25 H. 8. c. 3. 1 Ed. 6. 
c. 12. 5 & 6 Ed. 6. c. 9 & 10. 151 
140 In or near the highway, 23 H. 8. 
c. 1. 25 H. 8. c. 3. 1 Ed. 6. c. 
12, 150 
141 In booths or tents in any fair or 
market, 5 & 6 Ed. 6. c. 9. 151 
142 In dwelling houſes, ſhops, ware- 
houſes, coach houſes, or ſtables, 2 
H. 8. c. 1. 25 H. 8. c. 3. 1 Ed. 
b. c. 12. 5 & 6 Ed. 6. c. 9 & 10. 
39 El. c. 15. 3 & 4 W. & M. c. 9. 
10 K 11 W. 3. c. 23. 12 Ann. c. 7. 
ibid. 


143 On board any veſſel, or on any 


wharf, to the value of 40s, 24 Geo. 
2. c. 45, 146 
144 Stealing furniture, &c. from lodg- 
wps (if above 12d. value) 3 & 4 
W. & M. c. 9. ſ. 5. 137. 1. 10 
145 Stealing exchequer orders, tallies 
« other orders intitling perſon to 
annuity or ſhare in any parliamentary 
fund, or exchequer bills, bank notes, 


South Sea bonds, Eaſt India bonds, | 


Gidend warrants of bank, South 
Se, Eaſt India, or other company, 
bills of exchange, navy bills, or de- 
dentures, goldimiths notes, or other 

nds or warrants, bills or promiſſory 
notes, Kc. is felony the ſame as if 
tie money ſecured by ſach bonds, 
de. had been ſtolen, 2 Geo. 2, c. 25 


3. Aud/ee31 Geo. 2. c. 22, ſ. 81. 


142 
4 Offenders ordered to be tranſ — 
ler aſſault with intent to rob, break - 


| FELONIES — CLERGY 
| CONTINUED» 


ing gaol or eſcaping, 7 Geo. 2. c. 
21. f. 2. Page 148 

Sheep-ftealing. ; 
147 By 14 Geo. 2. c. 6. extended to 


; 
1 
F) 
4 


— — po - 


| bull, cow, &c.. by 15 Geo. 2. c. 34+ 
| Fl 180. ſ. 3 
| Smuggling. | 

us By 8 Geo, 1. c. 18. 225. ap. 6 


149 Aſſembling armed for running of 
goods, 19 Geo, 2. c. 34. f. 1. _ 


ap. 

150 Perſons tranſported for aſſiſting in 
running goods, and returning, 9 
Geo. 2. c. 35. ſ. 10. ibid, 

151 Perſons convicted of running goods, 
returning from tranſportation, 8 
Geo. 1. C. 18.1. 6. ibid. 


Sea. 
152 Treaſons, robberies, felonies, mur: 


ders,, and. confederacies, done upon 
the ſea, 28 H. 8. c. 15. . 3. 152 


Seamen, 


153 Perſonating them to receive their 
pay, 31 Geo. 2. c. 10. ſ. 24. ** 
22 


Shipe. 
154 Deſtroying them wilfully, 22 & 


23 Car. 2. c. 11. f. tz. 1 Ann. ſt. 
2. c. 9. 4 Geo. 1. c. 12. 11 Geo. 


1. e. 29. 185. 186 
60 Shooting. 


155 Shooting at another by 9 Geo. 1. 


C. 22, 225 
Soldiers. 


. | 156 Departing without licence, 7 H. 7. 


c. 1. 3 H. 8. c. 5. 2 & 3 Ed. 6. c. 
2. {. 6. . 185. f. 8,9 
157 Wandering without teſtimonial 
| from jultices, 39 El. c-417, f. 2. 184 
158 De- 


| 


A TABLE or Pxincirat MAr rs. 


FELONIES WIT nor CLERGY 


CONTINUED, 


158 Departing within the year from 
the ſervice of thoſe who took them to 
ſave them from execution, 39 El. c. 


17. 1. 4. Page 184 


159 Inlifting or cauſing oth s to inliſt | 


in foreign ſervice, 5 Geo, 2. c. 30. 


; 74. ſ, x6 
160 Aceepti commiſſion from the 
French king.—Continuing in the 
French ſervice after 29 September 


1757 .—Contracting to nliſt in 


reign ſervice, 29 Geo. 2. c. 17. 75. 
£ : 75 f. 17 
South Sea Company. 


x61 Officer or ſeryant embezzling their 
effects, 24 Geo. 2. c. 11. ſ. 3. 


St. mps. 


162 Counterfeiting ſtamps on ſilks, 
callicoes, linens, or ſtuffs printed +: 
Great Britain, 13 Geo. 3. c. 56. on 

rinted cottons, 14 Geo. 3- o 2. 

I 208} 

. C. 


. 8. 
163 On wrought plate, 24 Geo. 3 
. ; | 208 


54. f. 16. 
Statute. 


164 Acknowledging it in the name of 
another, 21 Ja. 1. c. 26. 178. .“ 9 


Stores. 


165 Imbezzling them to the value of 
205. or offending againſt 31 El. c. 4. 
concerning imbezzlement of ſtores, 
22 Car. 2. c. 5.1. 3. 75. ſ. 18 

166 Burning or otherwiſe deſtroying 
ſhips of war, buildings in dockyards, 
&c. or military ſtores, 12 Geo. 3. c. 
24. . . 19 


Tranſportation, 
167 Felons returning within the time, 


4 Geo. 1. C. 11. 6 Geo. 1. C. 23. 
16 Geo. 2. c. 15. 24 Geo. 3. c. 


FELONIES vir our CLERGY 


CONTINUED, 


Turnpiles, 


163 Deſtroying them, or locks, fluices, 
or floodgates, or reſcuing ſuch of. 
fenders, 8 Geo. 2. c. 20. And ſee 


13 Geo. 3. Co 84. ſ. 42. Page 198 


MEN c. 
169 Deſtroying toll gates, a 
engines, &c. or reſcuing offenders, 
13 Geo. 3. c. 84. ſ. 42. 192. f. 5 


Fool and M vollen Mansfadtures. 


171 Unlawful exporters returning aſter 
tranſportation, 4 Geo. 1. c. 11. fl 6. 
105. c. 5 

172 Oppoſing officers of cuſtoms, ex. 
ciſe, &c. in ſeizing wool, 12 Geo. 2. 
c. 21. ſ. 26. ibid, 
173 Deſtroying woollen goods, or rack, 
or tools, 12 Geo, 1, c. 34. ſ. 7. See 
Cloth. Bk. 2 
173 Entering by force any houſe with 
intent to deſtroy any woollen goods 
or tools uſed for manufacturing, 22 
Geo. 3. c. 40. ſ. 1. 239 


Women. 


174 Stealing them, and marrying cr 
defiling them, having lands or goods, 
or being heirs apparent, 39. El. c. 9: 

| 171 


$$. 3 


175 After convicti n of an offence that 
was within clergy, ouſted of it on 
conviction of any other felony, 3 & 

W. & M. c. 9. 


rect. 


176 Making holes in ſhip in diſref, 
or — pump, 12 Ann. |. = 
18. 1, | 

177 Plundering ſhipwrecked goods, © 
beating, &c. with intent wo kill, 
otherwiſe obſtructing the eſcape 
any perſon from ſuch ſhip, or putu's 
out falſe lights with intent to bring 
any ſhip into danger, 26 Geo, 2. C 
19. 220 


i. 


244 to 250 


FELONIOL 


„ © © wa on FF, 5 S 


either murder or petit treaſon. 


FELO DE SE. 


4 Its repugnancy to the duties of hu- 
manity rather aggravates, than ex- 
culpates the offence. 


( The murder of a child or parent is 
4 much againſt reaſon and nature. 


b The abhorrence of the law reſpecting 
| 102, 103 

? One who maliciouſly attempts the 
death of another, and 


purſuance 
ills himſelf, is 


$ Wherever death is cauſed 
done with a murderous intent, it 
makes the offender a murderer. big. 
This rule illuſtrated. 
10 Jo kill another by deſire, 
and the perſon killed is not elo de /e. 
.6 
| 


| I 
by an act 


ibid. ſ. 5 


is murder, 


A Taziz OT PainciPaAlt MaTTERS, 


FELONIOUS HOMICIDE.--Murder.| 11 But where two perſons take poiſon, 
Maxſflaughbt 


and one ſurvive, he who purchaſed the 
poiſon is not a murderer, though the 


1 There are only two ſpecies of feloni-| one who dies is a felo de ſe, P. 103 1.6 
ous homicide, viz. murder and man- 12 A felo de /e ſhall forfeit all chattels, 
| Page 115 | real or perſonal, on his own right; 
> Theſe are either with or without ma- all chattels poſſeſſed jointly with his 
| ibid. c. 30 wife or in her right; and all bonds, 
3 That without malice is called man-| &c. perſonal things in action which 
laughter, and ſometimes chance belong to himſelf—and perhaps en- 
medley. ibid. ſ. 1 tire chattels in poſſeſſion to which he 
4 This is ſuch a killing as happens up- is jointly entitled with another, except 
upon a ſudden quarrel; or in the com-| merchandize, but he ſhall forfeit onl 
miſſon of an unlawful act, without] a moiety of joint chattels which may 
any deliberate intention of doing miſ-| be ſevered, and nothing as executor 


ibid. | or adminiſtrator. 1, 


5 There can be no acceſſaries to man · 13 The blood of a felo de / is not cor- 
laughter, becauſe it muſt be done] rupted, nor his lands of inheritance 
without premeditation. 


115 forfeited ; nor his wife barred of 


c. 31 


102 f. 1 


ſ. 2 


ſ. 3 


ibid. 


03 


6 Felonious homicide, with malice, is| dower. | C8 
117|14 No part of the perſonal eſtate is 


veſted in the king before inquiſition 
found. | 104. 1.9 
15 But after inquiſition, the forfeiture 
relates back to the time the wound 


1 Homicide may be againſt a man's| was given. ſ. 10 
102 C. 27 
2 lo commit the crime of /elf-murder, 
the offender muſt be of the age of diſ- 
cretion, and compos mentis. 
3 The common concluſion that a /e 
murderer mult ip/o facto be non compos 
mentis, as being contrary to nature 


and all ſenſe and reaſon, is abſurd, 


16 Inquifition ought to be ſuper viſum 
corports which cannot be traverſed. 

"run 
17 If the body cannot be found, juſtices 
of peace or the king's bench, if in 
the county where it ſits, may take in- 
quiſition, and th:s inquilition may be 
traverſed. ſ. 12 
13 How ſuch inquiſitions ought to ſtate 
the facts. 13, 14 
19 They are in the nature of indict- 
ments. ibid. 
20 If they be full in ſubſtance, defect 
of form may be amended. ſ. 15 
Vide Ceroner. Corruption of Blood, 
Dower. Forfeiture, Inquifiticn, Par- 
don. Year and Day. 


FEME COVERT. 


1 A feme covert, favoured in re{pet of 
her huſband's authority over her, 
ſhall not be puniſhed for committing 
a bare theft in company with or by 

. coercion of her huſband. 954. 

2 This exemption extends to burglary 
and perhaps to robbery. 4 Ny $ 

Us 


Por 
3 A teme 
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3 A feme covert ſhall not be deemed an | 
acceſſary to a felony for receiving her 
hutbaad who has been guilty of it. 

| | Page 4. 1.10 

4 Nor {hall ſhe be deemed a principal 
for ſuch "reception, if the huſband 
has been guilty of treaſon. (N) 9 

5 Neither is the affected by receiving, 
jointly with her huſband, any other 

__ ofender, ibid. 
6 She cannot be admitted as a witneſs 
even collaterally to diſcover her huſ- 
band's guilt. ibid. 

7 Bat if a feme covert commit a theft 
of her own voluntary act, or by the 
bare command of her hulband (quere) 
or be guilty of treaſon, murder, or 
(quere) robbery, in company with or 
by coercion of her huſband ſhe 1s 
puniſhable. . . 28 

8 Or if the receive ſtolen goods with- 
out her huſband's privity, or if he, 
knowing it, diſclaims her, the may 
be puniſhed as acceflary, :. (N) io 

9 A wiie may be indicted together and 
condemned to the pillory with her 
huſband for keeping a bawdy houſe 

| & 6. 2 

10 Therefore an action will lie for ſay- 
ing ſhe keeps a ba dy houſe. 357 (N)1 

11 Generally a feme covert ſhall anſwer 
for any ofieuce not capital. 4. ſ. 13 

12 If the offence be of a nature which 
ſhe may commit alone, the hutband 
need not be joined in the indictment, 
provided he is no way privy. 16%. 

13 If a woman bring a falſe appeal of 
death, ſhe ſhall be impriſoned alone. 


4» 

14 But for a forfeiture, the buſbavd 
may be made liable, by joining him 

in the proſecution. 
15 Several offences for which a woman 
may be indicted alone, enumerated. 
| 5 N) 11 
16 A Arme covert is within the 1 & 23 
vi Eliz. impoſing penalties on abſence 
frem church ; and an information 
lies againſt the huſband. 22. ſ. 11(N) 
17 It 1s very doubtful whether the 
cor.viftion of a feme covert upon an 
indictment can be pleaded to an in- 
formation againſt her and her huſ- 
band, 27 


4 


| 


1 \ 


18 The huſband is not liabl 
forfeiture recovered 8 


upon an indictment. Page:; 


FENCES, 


1 The offence of levying dykes by aps 
provers. : 191, c. 50 

2 By 6 Geo. 1. c. 16. to deſtroy tence; 
round woods or plantations, is three 
months correction and the pariſh liz. 
able to the damage. 192. f. 2 

3 By 16 Geo. 3. c. 30. to defiroy the 
fences of deer parks, is tranſportation, 
ibid. l.; 

4 By 9 Geo. 3. c. 29. to deſtroy fences 
of waſte lands incloſed, tranſporta- 
tion. itid. l. 4 
By 4 Geo. 2. c. 32. to break with 
intent to ſteal any lead, iron bar, 
Palifade, or rail fixed to a dwelling 
houſe or its appurtenances or any 
other buildings, tranſportation, 218, 


. 13 
6 A church is within the words of thy 
act. ibid. (N) 1 


FERA NATURA, 


Larceny may be committed of ant. 
mals /ere nature if they be fit 1 
food and reduced to tamenel+ ; :n! 
known by the offender to be 10. 144 

. 26 
But otherwiſe, larceny cannot be 
committed of them, becauſe animal: 
; fere -nature are goods whereof no 
particular perſon has a property. 14; 


4 
ey 


2 


FERN. Jide Burning. 


By4&s W. & M. c. 23. (ſor pre. 
ſerving the red and black game 
perſons ſhall burn on the mountain”, 
&c. any fern, &c. between 2d. Fe. 
and 24th. June, on pain of impriſes 
ment. a 224 (V 
2 By 28 Geo, 2. c. 19. (for preſer\!'s 
deer and game) no perſon without 


right or legal licence, ſhall burn, 0 
ary 


any goſs, furze or tern 1 


A Taiz or PIN IAI MATTERS.” 


chaſe, on pain of from 408. 
_ Page 224 


FIDELITY.—Vide Oaths, 


FIHGHTING.—Vide Duel. Murder. | 


Aﬀray. Riot. Pirag - 


FIRE,—Vide Arſon. Burning. Incen- 


diaries. | 


1 By 6 Ann e. 31,—12 Geo. 3. c. 73. 
{. 35,—14 Geo. 3. c. 78. 1. 84. if 
any menial or other ſervant, _— 
negligence ſhall fire or cauſe to 
fred any dwelling houſe or out-houſe 
they ſhall forfeit 1001. on convic- 
tion by one witneſs, &c. or ſuffer 
eighteen months impriſonment. 197. 


C. 53 
F [ R.—Pide Trees. 


FIREWORKS. 


tByg&10 W. 3.c. 7. to make, ſell 
or expoſe to ſale any fireworks, or 
any caſes, moulds, or implements for 
making them, incurs a penalty of 5 1. 
"++; uh 

: If any perſon ſhall, or ſhall ſuffer 
tre works to be ler off in or from 
leit houſe in any public ſtreet or 
tighway, they ſhall forfeit 208. 364 
Aud every ſuch offence thall be ad- 
Jucged a common nuiſance. ibid. 


FIRE ENGINE. 


! by Geo. 3. c. 29. to damage or 
ceſroy any fre engine belonging to 
any colliery, on conviction within 


eighteen months, incurs a penalty of 
Y<Rportution, 


238. 1.4 
. , 


by 5 Elia. e. 21. to deſtroy {1h 


ad, &c. incurs three months in- 


priſonment, ſecurity for ſeven years, 
and compenſation to the party griev- 
ed. ; Page 221 


2 By 4 & 5 W. 3. c. 23. no perſons, 


except fiſhermen and' the owners of 
fiſheries ſhall keep nets, xc. ſ. 2 
3 By 22 & 23 Car. 2. c. 25. no perſon 
ſhall uſe any net, &c. in the fiſhery 
of another without the conſent of 
the owner. 5 ſ. 3 
4 By 9 Geo. 1. c. 22. whoever, armed 
and diſguiſed (hall Real fiſh, or reſeue 
an offender, ſhall ſuffer without bene- 
fit of clergy. 222 f. 4 
5 By 5 Geo. 3. c. 14. whoever ſhall 


enter into any incloſed place belong- 
ing to adwelling houſe where a ſtream 


of water ſhall run, and ſteal or de- 
ſtroy filh, or buy them, &c. ſhall be 
tranſported for ſeven years. 5 
6 And to ſteal or deſtroy fiſh, in any 
incloſed ground being private pro- 
perty incurs a penalty of 5 l. on con- 
viction in a ſummary way. ſ. 6 
7 Lord Mans field's opinion upon this 
act. 223. (N) 
8 By 3 Ed. 1. c. 20. treſpaſiers in 
fiſh ponds ſhall ſuffer three months 
impriſonment, &c. 516.1 g2 
9 No ſalmon unleſs eighteen inches 
from the eye to the tail, or the ſpawn 
of ſalmon ſhall be deſtroyed in cer- 


tain rivers, &c. {. 93 
10 No ſalmon under 6 lb. weight ſhall 
be ſent to London, „ 
11 No ſalmon to be taken from April 
to Midſummer. {. 95 
12 No nets called ſtalkers ſhall be 
uſed. - ſ. 96 


13 By 17 Rich. 2. c. 19. The lord 
mayor of London ſhall preſerve the 
fiſh in the Thames and Medway. ſ. 97 

14 What ies other fiſh ſhall be of be- 
fore they are taken. 519 f. 98 

15 Of the kind of nets which may be 
uſed. . 161d. 

16 How offendersmay be puniſhed. 318 

17 No perſon ſhall take or have pofle(- 
ſion of any unſtzeable fich, or tul. out 
of ſeaſon, or any ſmelt, not 5 inches; 
long. ſ. 99 

18 No perſons ſhall faſten nets over ri- 
vers to ſtand both day and night: 100 


Uuz 19 The 


39 The pena'ty and rules for fiſhing on 


— 


21 Within what time lobſters ſhall be 
taken. 105 


FINGER. 


1 Cutting off, or diſabling, or weak- 
ening a man's hand or finger, is 
eſteemed @ maim. 175 ſ. 2 

2 It is puniſhable with fine and impri- 
ſonment. 176 

3 By 22 & 23 Car. 2. c. 1. to diſable 
any limb or member, with intention 
to maim and dis figure, is death with- 
out clergy. ſ. 4 


FLEET. 


1 By 22 Geo, 2. c. 33. every perſon 
in the fleet who ſhall waſte, embezzle, 
or not carefully preſerve any powder, 
ſhot, ammunition, or other ſtores 
and proviſions, their abettcrs, buy- 
ers and receivers, being perſons ſub- 
ject to naval diſcipline ſhall be pu- 
niſhed at the diſcretion of a court 
martial. . 76 1. 20 

2 And every perſon in the fleet who ſhall 
burn or ſet fire to any magazine, or 
ſtore of powder, or ſhip- boat, &c. 
&c. or the tackle thereto belonging, 

not then appertaining to an enemy, 
pirate, or rebel, on conviction by 
court martial, ſhall ſuffer death. 2d. 

3 Whoever, in his majeſty's fleet, ſhall 
be guilty of profane curling and ſwear- 


ing, they ſhall be puniſhed by the | 3 
diſcretion of a court martial. 13 


4 A court martial alfo ſhall condemn 
any perſon in the flect guilty of ſodo- 
my, to death. 3 


FLOUR.—Pide Bradl. 


A Tantst or Priycipal Merrzxs 


"the calls of the ſea. Page 101, 102 FOOTWAY—Pide Nuiſance, High 


20 No fiſh under certain ſizes ſhall be Way, 
' fold except the ſame he fold for or 
under 6d. a pound. 103, o4 1 There are three kings of ways, 18. 2 


footway ; 2d. a pack and prime u 
which is both a horſe anda foo.” 


22 Rules reſpecting the importation of | 3d. a cart way. Page 366 
7 | 5202 A nuiſance in a footway is Puniſh. 
| able at the leet. ili 


FORCE.—7ide Robbery, Black 41, 


1 To withſtand the authority of the 
kin g. in a violent and forcible man. 
ner, 15 an overt act of levying wr. 
| 541.23 

2 What degree of force a man muſt en. 
deavour to reſiſt to excuſe him from 
the guilt of treaſon, ibid. (N] z 
3 By 25 Geo. 2. c. 10. by force to 
enter into any black lead mine, with 
intent to take and carry away 
any cawke, &c. is puniſhable by 

| whipping or tranſportation, 215 
4 Forcibly to enter any place with in. 
tent to deſtroy the looms, &c. in the 
linen, woollen, cotton, and filk, &. 
manufacture, is felony without cler. 


3 239 205 


FORCIBLE ENTRY AND 
DETAINER. 


1 By common law, a man, within pro- 
per time, might regain 37 of 
y force; and he may now uit! 
the retaking of his goods, wrongtul! 
withheld. 274 c. 0 

2 But ſuch a repoſſeſſion of andi 1s n 
reſtrained. | 17 
On an action for a forcible ent y, 
the defendant proves his title to 11: 
lands, &c. he ſhall not pay damage 
to the plaintiff for the force; but d. 
may be puniſhed as a diſturber of ti 
public peace. ; 65 
4 An indictment lies at common {i 
for a forcible entry; but the aftval 
force mutt be charged. 154%. (\) | 

5 By 2 Ed. 3. if arms, which rike 4 


—_ 


FLOUNDERS.—site Fig. 


* *% 


®. + 


terror, are uſed in making the wh 


A Tastz or Principal MATTERS, 


- ks rerfofis authorized by that ſtatute 
Pie pag 266) may ſeize the arms 
and imprifon the offenders; but they 

cannot reſtate the party in) ured to his 
poſſeſſion. Page 275 1.5 

6 By 5 Rich. 2. c. 7- whoever ſhall 

make entry into lands, with fronz 
band, and with multitude of people, 
hall ſuffer impriſonment. 161d. 1.6 

- By g Rich 2. c. 2. Juſtices, with 
the power of the county, may com- 
mit ſuch as hold forcibly after an 
entry made. ö 

$ And he ſhall make a record of the 
fat, which is not traverſable, be- 
cauſe he acts not as a miniſter but as 
2 judge. ſ. 8 

He may alſo aſſeſs the fine for the of- 
ſence. | ibid. 

10 But the commitment mult be upon 
a view of the fact, or for want of 

fading ſufficient ſureties. 

11 If the party traverſe the entry, or 
fre force, or plead three years poſſeſ- 


fon, the juſtice may ſummon a jury | 


and try the traverſe. ibid. 


12 By 18 Hen. 6. c. g. juſtices are em- 


powered to examine the offence, and 
put the party intitled into full poſſeſ- 
ſion. ſ. 9 & 10 
13 For which purpoſe they may direct 


the ſheriff to impannel a jury, each: 


| having 407. a-year, 277 f. 11 
14 Penalty on jurors or ſheriff neglect- 
ing their duty. ibid. 
1; This power extended to all magi- 
ſtrates. | 
16 But this power ſhall not extend to 
diſpoſſeſs thoſe who have had poſſeſ- 
lion for three years. a <5 
17 By 31 Eliz, c. 11. this ſecurity con- 
ürmed, &c. the party may alledge 
the three years peaceable occupation 
in bar of reſtitution, But the fact, 
on being traverſed, may be tried by 
the jultice, who may award coſts, &c. 
278 

18 If a leſſee or copyholder be ouſted, 
and the leſſor, or lord, diſſeized, re- 
ſitution to the leſſee, or copyholder, 


ibid. | 


ſ. 12 


15a reſeifin of the freehold. . 15 
19 By 21 Jac. 1. c. 15. the court may 


gant reſtitution to termars, copy- | 


holders, tenants by. elegit, ſtatute 
merchant and ſtaple. Page 278 f. 16 
20 Quære, If a tenant by the verge be 

within the ftatfte. TM 
21 A leſſor who ejects his leſſee, and is 
then forcibly put out of poſſeſſion, is 
not within any of the ſtatutes. 279 
22 Bat in either of the laſt caſes, the 
Juſtice, may remove the force and 
commit the offender. . 18 
23 What ſhall be eſteemed an entry. 
| ſ. 19 


ſ. 7 24 The bare treſpaſs by a pretender to 


the lands, although armed, &c, un- 
leſs he actually claim by circumſtances 
of force and terror is not an entry. 
ſ. 20 

25 Aiders are principal offenders, al- 
though they do not actually enter. 

| os 
26 One who continues forcibly, under 
a defeaſable title againſt him who has 

a right of entry, is within the ſtatutes. 

| eee Ber 

27 But not one who barely agrees to a 
forcible entry, made to his: uſe. ſ. 24 
28 What entry is forcible, | -' . 25 
29 It muſt be with actual violence and 


terror ; not ſuch as the law implies 
in treſpaſs. | 1. 26 


30 What degree of wiolence is neceſlary, 
3 ibid. 
31 What circumſtances will amount to 


terror. 281 
32 What DETAIxEA ſhall be adjudged 
forcible, | 1.30 
33 A forcible entry or detainer may be 
committed upon ecclefiaſtical poſſeſ- 
fions, as well as upon temporal, or 
incorporeal hereditaments, for which 
entry will lie; but not upon 4 way 
or eaſement. 282 


34 Who may be guilty of this offence. 

ſ. 32 

35 What ought to be the form of a — 
cord, upon the * of forcible 
entry. I. 36 to p. 287 f. 

36 Of what kind of poſſeſſion 2 
is to be awarded. ibid. ſ. 45 

37 To whom and in what manner ſuch 
reſtitution ought to be made. 288 f. 46 

28 By whom and in what manner ſuch 
reſtitution may be awarded and given. 


. 49 
Uu 3 39 How 


A Tanzin or PRIX IAI Matraxs, 


o 


39. How reſtitution ſhould be barred by | | 


. a continuance of poſſeſſion for three 


years. Page 289 1. 53 
40 For what other cauſes ſuch reſtitu- 
tion may be ſtayed. 291 1.59 


41 How ſuch a reftitution may be ſuper- 
ſeded before it is executed. 292 1. 61 
42 How ſuch a reſtitution may be ſet aſide 
after it is executed. {, 63 


FORCIBLE MARRIAGE. 


3 By 3 Hen. 7. c. 2. whoever ſhall take 
a maid, widow, or wife, againſt her 
will, their abettors, procurers, and 
knowing receivers, ſhall be reputed 
principal felons. 171 c. 42 

2 By 39 Eliz. c. g. all principals, or 

rocurers, or acceſſaries, before ſuch 
offence, are excluded from clergy. 


Jo; * 

3 The indictment muſt ſet forth that 

the woman had lands, or goods, or 

Was heir apparent, and alſo that ſhe 
was married or defiled, ſ. 3 

4 30 alſo it onght to ſtate, that the tak- 
ing was for Jucre. 172 f. 4 

ʒ If a ſubſequent force is uſed, it is 
immaterial whether the original tak- 
ing was voluntary or not. . 

6 Receivers are not principals unleſs 
they receive the woman; but a recep- 
tion of the man only will make an 
acceſſary after the fact. 1. 7 

A ſubſequent conſent will not purge 
the offence, if the original taking be 


forcible. ſ. 6 
8 Privies, who are no way parties, are 
not within the ſtatute. ſ. 8 


9 A woman taken in one county and 
married in another, the offender may 
he tried in the laſt county. ſ. 9 
10 A woman forcibly taken, may 
give evidence againſt the offender, al- 


though ſhe be married to him, (N) 5 
 FORDS.—Yu: Highways. 


„ 


wy 


FORE-TEETH. 


It is ſaid that ſtriking out a man's 


ture tooth, thalt be puniſhed by fine | 


and impriſonment, as a main, | 
he is rendered thereb leſs _ 


fighting, to annoy his erſary, Pax 
| 175 © 44 
F O REIGN. id Gin. 


1 What places ſhall be conſidered 2. 
foreign. 65 f.6 


| FOREIGN EDUCATION, — 75 


Education, | 


FOREIGN PRINCE. B. Ii. 


1. By 3 lac. 1. c. 4. whoever ſhall go 
out of the realm, and, or to, ſerve 
a foreign prince or ſtats, not Having 
before taken the oath of obedience, 
ſhall ſuffer as a felon. 741.15 

2 And if any gentleman, cr officer, al 

do ſo, without being bound by two 
ſureties, not to be reconciled to the 
eu of Rome, or enter into uy wy 
piracy againſt the king, 
ſuffer _ felon , ibid. 

3 By 9 Geo. 2. c. 30. whoever hall 
enliſt himſelf, or procure another to 
enliſt himſelf, or to go abroad, or on 
board of ſhip, with intent to enlil 
himſelf in the ſervice of a foreign 
prince, without licence, thall {ufer 
death without clergy. . 10 

4 By 29 Geo, 2. c. 17, if any ſub 
ſhall accept of any commiiſion in tte 
lervice of the French king, withoutll 
cence, ſhall ſuffer death without clet- 
gy. 17 


5 Whoever ſhall enter into the Scotch 


brigade, in the ſervice of the Stat 
General, and ſhall not, within fl 
months from the date of his commil- 
ſion, take, and ſubſcribe, the oaths 
of allegiance and abjuration, 

tranſmit a certificate thereof, to 
ſecretary at war, ſhall forfeit 5 
half to the king, and half to the pre- 


ſecutor. —_— 


6 Summoning a man to appear and de: 


fend himſelf, before a foreign * 
was antiently high” treaſon. * 


/ 


L.,.T 


4 writing letters toa foreign prince, 
12 him to invade the realm, 1s 
now high treaſon, | Pa.e 51 

$ Soliciting a foreign prince, in amity 
with the crown, to invade the realm, 
i an overt act of the intention to levy 
war, and may be laid as an overt ad 
of compaſſing the ling i death. 56 (N) 7 
{t is ſo high an offence to prefer the 
the intereſt of a foreign prince, that 
it is criminal to do any thing which 


may incline a man ſo to do. 91 l. 35 
| 6 If a perſon, in drawing the will of 


FORESTALLING.— Jide Eng raſſin, 
FORFEITURE. 


1 If a wife incur the forfeiture of a pe- 
nal ſtatute, the huſband may be made 
a party to an action or intormation 
for the ſame. 

2 An offender executed by virtue of 
the writ de heretico comburendo, for- 
feits neither land nor goods. 7 1.10 

3 The limitation of a forfeiture to t ie 
crown, in a ſtatute, is mere ſurplus. 

26 1. 33 

4 Whether a forfeiture is ſaved by the 
death of the party within the time li- 
mited for the payinent of it, 14 f. 6 

5 What mall be forfeited by felo de ſe. 


103 f. 7 
6 The forfeiture is ſaved by a pardon 
before inquiſition found. 104 


7 After inquiſition, the forfeiture (hall 
relate back to the time the mortal 
wound was given, ibid, 

$ Nething ſhall be forfeited as a deo- 
dand unleſs the party die within a 
year and a day, 101 f. 7 

3 But if he die within the time, the for- 
teiture thall relate back to the time of 
the wound. ibid. 


FORGERY. 


! Forgery is either by the common law 
or ſtatute, 335» Cc. 70 
2 At common law, it conſiſts in falſly 
1nd fraudulently making or altering 


= 


| 


— 


A TAIII or PRINCI AL MATT ERS. 


any matter of record; or any other 
authentic matter of à public nature; 


© as a pariſh regiſter, any deed, or wi I. 


| Pare 335. e. 70. ſ. 1 
3 The puniſhment 1s fine, impriſon- 
ment, and any corporal . 
ibid, 

4 If a man make a feoffment to one, 
and afterwards make a feoffment to 
another of the ſame lands, of a date 
prior 1 the firſt, it is forgery. 336 
So alſo if he had paſſed only an eq ui- 
table intereſt. ibid, 


another, inſert legacies of his own 
head, it is forgery. ibid. 
7 If one finding anothers name at the 
bottom of a letter, and cauſes the 
writing to be cut off and a general 
releaſe to be written over the name, 
and then takes off the ſeal and fixes 
it to the releaſe, it is forgery. ibid. 
8 To inſert in an indictment the names 
of thoſe againſt whom in truth it was 
not found, is forgery. ibid. 


9 So alſo to make any fraudulent alte- 


ration of the form of a true deed in 
a material part of it. ö ibid. 
10 As by making a leaſe of the manor 
of Dale appear to be a leaſe of the 
manor of Sale by changing the D in- 
„ ibid. 
11 Or by making a bond for 500 l. ap- 
pear to be for 5000 l. by an addition- 
al cypher. ibid. 
12 Sir Edward Coke's opinion that 


a deed fo altered is rather fa//e than 


forged, controverted and denied to be 
law. ibid. 
13 For forgery does not ſo much con- 
fiſt in counterfeiting the hand and 
ſeal, as in endeavouring to give an 
appearance of truth to a mere deceit 
and fallity ; and by force of ſach fal- 
ſity to give it an operation which in 
Juitice it ought not to have. 337 
14 But a man who writes a deed in 
another's name and ſeals it in his 
preſence, and by his command is not 
guilty of this offence. ibid. ſ. 3 
15 Neither ſhall an obligee be puniined 
for Verte who eraſes the word Jiri, 
and inſerts marcis; for it is alon: 


prejudicial to himiclkt. . 4 
vu | 16 Bu 
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A Tazit or PraInciral MAT T IAS. 


16 But if it ſhoyld appear that this al- 
teration was to prejudice a third per- 
ſon it is forgery ; and otherwiſe it is 
a miſdemeanor. Page 337. ſ. 4 
17 To write a will e, is not forge - 
ry; although the teſtator becomes 
non compos before it is brought to him; 
for it is not writing without privity; 
but giving an inſtrument or falſe ap- 
pearance, that conſtitutes forgery. 


£ 5 
18 Non feaſance, as by leaving a 5 
cy out of a will, is not forgery. 
19 Zut perhaps otherwiſe if the omiſ- 
8 858 of 
alteration in the limitation of a be- 
queſt to another. ibid. 
20 But in this caſe the firſt enquiry 
ſhould be, with what intention the 
omiſſion was made. ibid. 
21 It is not material whether the forged 
inſtrument be made in ſuch a manner 
t at if it were in truth what it is coun- 
terfeited for, it would be of validity 
or not. 338 
22 All matters of record, from their 
high public importance, may become 
the ſubjects of torgery. ibid. ſ. 8 
23 So alſo may a privy ſeal, a licence 
from the exchequer to compound a 
debt, a certificate of holy orders, and 
a protection from a parliament 2 
a "9 
24 It is unqueſtionable that a man may 
| be guilty at common law by forging 
a ce; and maſt probably by forging 
a will, but this is not ſetiled. 1. 10 
25 It is laid down generally that the 
counterfeiting other writings of an 
interior nature is not properly for- 


* 


one bequeſt cauſe a material | 


| 29 Or rForGERY BY STATUTE. Page 


3 339 f. 
30 By 5 Elie, c. 14. whoever l Kal. 


ly forge any deed, charter or writin 

ſealed, court roll, or the will of 2ny 
perſon in writing to the intent that 
the eſtate, or freehold, or inheritance, 
to any lands, tenements, or heredi. 
taments, freehold, or copyhold, or the 


| right, title, or intereſt of any perſon 


therein, ihall be moleſted, &c. or ſhall 
knowingly utter the ſame with the 
like intent, on conviction, by alien 
of damages to the party prieved, 
ſhall pay double coſts and damages, 
be ſet in the pillory, have his ears cut 
off, his noſtrils ſlit and ſeared; forfeit 
all the profits of his lands, and ſuffer 
perpetual impriſonment, 439, 340 
31 But the uttering ſhall not extend to 
any attorney, lawyer, or counſellor, 
who ſhews ſuch deed in evidence for 
his client. 339 
32 And if ſuch forgery be of any char- 
ter, deed, or writing, with intent to 
claim any eſtate or intereſt for a term 
of years in any premiſes not being 
copyhold—or any annuity in fee-fim- 
ple, fee tail, or for term of life or 
years—or if ſuch forgery be of any 
obligation, bill obligatory, acquit- 
tance, releaſe or diſcharge of any 
debt, account, &c. of any thing per- 
ſonal, the offender ſhall pay double 
damages, &c. and be ſet on the pil- 
lory as aforeſaid, have one of his ears 
cut off, and ſuffer impriſonment for 
one year, &c. 340 
33 And whoever ſhall be convided of 
any of the ſaid. offences a ſecond 


| 


"pery. K-41 
26 As an order on a tenant to receive 
rent. ilid, 
27 But they are puniſhable as cheats. 
46 pune | | —_ 
28 The diſtinction is that, the counter- 
feiting of writings of an authentic 
public nature is in itſelf criminal whe- 


ther any third perſon be actually in- 


jured thereby or not; but that the 
counterfeiting of other writings of 
an inſerior and private nature is no 
crime, unleſs ſome one receive a pre- 


time, he ſhall be guilty of felony 
without benefit of clergy. iid. . 14 
34 But this conviction ſhall not corrupt 
the blood or bar the deſcent of lands, 
or dower, nor extend to the ſcaling, 
&c. of ſuch inſtruments in the ipin- 
tual courts. ibid. 34! 
35 All juſtices of oyer and termine 
and affize have juriſdiction over th 
offence. ſ 5 
36 A falſe cuſtomary of a copy bold 
manor is within the firſt branch ©! 
this act. 3, ( 

| 37 * 


Juice thereby. 339 | 


A Tarts or PRINCIPAL MATTERS. 


37. 50 alſo is a leaſe for years or a 
of a rent 
name of one 


gran 


who is ſeized of a _ 
hold or inheritance. Pa e3 1 . 1 3” 
38 The ſecond branch of the act means 
only ſuch forgeries as relate to an 


eſtate or intereſt in ge before. 715 
ſo £1 


A will of one poſſeſſed of ſuch 
. ane mentioning a bequeſt thereof 
is within the ſecond branch, although 
the wills are not mentioned. ſ. 19 
40 The forgery of 3 leaſe of lands in 
Ireland is not at all within the ſta- 
tute, £.20 
41 Nor is a deed containing a gift of 
mere perſonal chattels. 342, f. 21 
42 But a ſtatute merchant, or a recog- 
nizance in nature of ſtatute ſtaple, 
are within the meaning of the word 
obligation But a ſtatute ſtaple itfelf 
is not, for it does not require a ſeal. 


43 To publiſh a deed, after af 
of its falſity, is an uttering within the 
act. 5 ſ. 23 

44 The double damages (ide Supra. 
No.) ſhalt be governed by the pe- 
nalty and not by the true debt ap- 
pearing in the condition. ſ. 24 

43 A ſecond conviction for a forgery 
of a different nature from the firſt, 
will make the offender guilty of the 
felony. | | 26 

6 The proſecution muſt ſtrictly purſue 
the words of the ſtatute. ſ. 26 

47 But an indictment fetting forth that 
the writing was indented without 
adding it was ſealed is ſufficient. ibid. 

48 And ſuper caput ſuum proprium is a 
good Je ga tranſlation of the words 
upon his own head.“ ibid. 

4 A verdict finding ae tranſgreſton & 
forgeria, predictus prout ſuperius indic- 
tamento ſupponitur is ſufficient. 343 

50 But the legiſlature have inflicted 
death, in the firſt inſtance, on the 
crime of forgery in the following 
caſes, ibid. (N) 

St By 8 & 9 Will, 3. e. 20.— To forge 
the common ſeal of the bank of En- 


gland—or any ſealed bank bill in the 
name of the di 


d 
charge for years in 5 


note whatſoever ſigned for them or 
do eraſe the indorſement on any bank 
dill or note. Page 204, 205 
52 And to efface the red in mark uſual- 


 1y made upon them when paid, is 


- eraſing an indorſement within this 
rb 
53 2 alter the amount of, the 
ſum is held to be forgery. 15%. 
54. And the Caſhier aubeſe name ir /gyed 
is an admiſſable witneſs to prove the 

* forgery. | ; . 
35 By 11 Geo. 1. c. 9. To utter or 
demand the money for any ſuch forg- 
ed, or altered bank bill or note with 
intention to defraud is Angle felony. 
e, | 1.2 

56 By 12 Geo, 1. c. 32. to forge the 
name of any of the caſhiers to any 
inſtrument in writing whatſoever to 
obtain the property of any of the 


al.] ſuitors in chancery, or any perſon 
ſ. 22 


whatſoever, is felony without clergy 
ES | -4 if 3 


By 15 Geo. 2. c. 13. to alter an 
bat "opal bank bit? dividend w : 
rant, bond or obligation under he 

common ſeal of the bank, or any in- 

dorſement thereon, or to utter the. 
ſame with intention to defraud any 

perſon, is death.” * 
58 By 25 Geo. 3. c. 2, to forge any 

exchequer bill, before the ſame ſhall 
be paid off and cancelled, or any ex- 

chequer bills to be received, or any 
indorſement thereon, &c. with intent, 

to defraud, &c. is death. 207 
59 By 9 Geo. 1. c. 12, to forge any 
exchequer order for the payment of 

annuities—or the name of any of the 

proprietors, &c. is felony without 

clergy. 255 ibid. ſ. 8 
60 To forge any ſtamp or mark, or- 
dered to be made by the ſeveral 
| ſtam p acts (whith ate enumerated) on 

any vellum, parchment, or paper, 

awith intention lo defraud his majeſty is 

felony without clergy. ibid. ſ. g 
61 By 13 Geo. 3. c. 56. to forge the 

ſtamp or mark uſed in making gold 

and filver plate in purſuance of 12 

Geo. 2. c. 26. is tranſportation for 


208 


directors —ꝙœ any bank E fourteen years, 


62 But 
4 


A TAE of Paincirat Marten, 


62 But by 24 Geo. 3. c. 53. to commĩt 74 By 26 Geo. 2. c. 33. to forge my 


this offence in the manner therein 
deſcribed, is death without clergy. 
| | Page 208 ſ. 10 
63 One of the marks is * paſſant, 
and if the indictment deſcribe the 
lion to be rampant it is fatal. (N) 
64 By 24 Geo. 3. c. 20. the manu- 
facturers of Sheffield are exempted 
from the injunctions of theſe acts. (N) 
65 By 13 Geo. 3. c. 56. to forge the 
ſtamps on filks, callicoes, linens and 
ſtuffs printed in Great Britain is fe- 
lony without clergy. bz 
66 By 14 Geo. 3. c. 72, ſ. 8. to forge 
the ſtamps on printed cottons, is death. 
67 By g Ann. |. 1. c. 27. ſ. 51. to 
forge the common ſeal of the South 
Sea company or any bond or obliga- 


tion under the ſame, or to utter, &c. | 


is felony without clergy. 208 f. 11 
68 By 8 Geo. 1. c. 22. to forge any 
letter of attorney, or other authority 
to transfer any ſhare of South Sea 
ſtock, or to receive any dividends or 
part thereof—or the name of any of 
the proprietors, &c. is felony with. 
out clergy. 208, 209 
69 By 25 Geo. 3. c. 57. to forge any 
lottery orders, &c. is felony without 
clergy. 209. ſ. 12, 13 
70 By 6 Geo. 1. c: 18. and 14 Geo. 2. 
c. 37. to forge the common ſeal of 
the London or Royal Exchange Aſ- 
ſurance, or any policy, bill, bond or 
obligation under the ſame, &c. is 
death. | | 209 f. 14 
71 By 12 Geo. 1. c. 32. to forge the 
hand of the accountant general, regiſ. 
ter, clerk of the report office in chan- 
cery, to obtain the money of any of 
the ſuitors is death. 210 f. 15 
72 By 4 Geo. 2. c. 18. to forge a 
Mediterranean paſs, is felony without 
clergy. 211 f. 17 
73 By 8 Geo. 2. c. 6. to forge ary en- 
try of acknowledgment of any bar- 
gainer in bargain and ſale in the re- 
giſtry of York whereby the freehold 
or inheritance ſhall be moleſted, incurs 
the penalties of 5 Eliz. (ide Supra. 
No.) 211. 


2 


marriage regiſter, or any licence 
marriage. 

75 By 31 Geo, 2. c. 10. to forge ay 
letter of attorney, bill, ticket, cer. 
tificate, aſſignment, laſt will, or any 
other power or authority whatſoever 
in order to receive the monies ct 
wages due to any ſeamen, Kc. i; 
death without clergy, 212 

76 By 9 Geo. 3. c. 30. to utter the 
ſame with intention to defraud any 
perſon whatſoever is felony without 
clergy. 212 

77 By 31 Geo. 2. c. 22. & 4 Geo, ;. 

c. 25. to forge any letter of attorney, 
or other authority or inſtrument to 
transfer, fell, aſſign or convey any 
| ſhare of any capital ſtock or fund;— 
or to receive any dividend attending 
ſuch ſhare—or any anguity—vr ſhall 
forge the name of any proprietor, 
&c, he ſhall ſuffer death without 
clergy. 212, 213 

78 By 32 Geo, 2. c. 14. to forge the 
mark or hand of the receiver of the pot 
fines is death /ans clergy. 313 

79 By 4 Geo. 3. c. c. 24. to counter- 
feit the frank upon any letter is trauſ- 
portation 7 years. ibid, ſ. 2; 

80 By 2 Geo, 2. c. 25. to forge, &. 
any deed, will, teſtament, bond, 
writing obligatory, bill of exchange, 
promiſſory note for the payment of 
money, inderſement or aſſignmen: 
thereon, or any acquittance or te- 
ceipt either for money or goods, vitt 
intention to defraud any perſon, or 
by 31 Geo. 2. c. 22. any corpors 
tion, or ſhall utter, &c. is feluny 
without clergy. 210 fl. 16 

81 By 7 Geo. 2. c. 22. to forge, &. 
any acceptance of any bill of ex. 
change, or the number or principal 
ſum of any accountable receipt cr 
any note, bill, or other ſecurity for 
the payment of money or delivery 0 
goods with intention to defraud any 
perſon, or by 18 Geo. 3. c. 18. 4 


corporation, is death without deg! 
2111. 


of 
Pace 211, 211 


19 


82 For ay be committed in tbe 
| B= ge” FRE who never bad en- 


. 210 (N)1 
iſtence. 55 Land 


A T4212 or PRINCIPAL MATTERS. 


1j Lord Coke's definition of . forgery 


Vide Supra. (No.) is too narrow. Page 


201 


54 If a perſon finds a promiſſory note, 


d indorſes it in a fiftitious name 
ir" to get it diſcounted— this is 
forgery. 3 

95 In forgery perfect ſimilitude is not 
neceſſary, if made with an aptneſs to 
impoſe, it is ſufficient, (N) 

$6 The water mark is not eſſentially 
neceſſary in a forgery of a bank _ 
ibid. 

g- u As follows“ is a ſufficient aver- 

' ment that the tenor of a forged re- 
ceipt is ſet out. (N) 3 

$8 It is only neceſſary to aver a gene- 
ral intent to defraud, without ſetting 
forth the particular manner in which 
the fraud was to take effect. ibid. 

89 In forgery of a will it is not neceſ- 
ſary to charge it“ the laſt will“ a 
paper writing purporting to be the laſt 
will“ is ſufficient. ibid. 

go What ſpecies of ** order for the 
payment of money or the delivery 
of goods“ may be the ſubje& of 
forgery, 211 (N) 4 

g' What evidence 15 neceſſary to prove 

forgery of a bill of exchange, &c. 


213 (N) 
FORNICATION, 


All open lewdneſs, groſsly ſcandalous, 
are puniſhable by the temporal judges, 
by tine and impriſonment, &c. 10 

Vide Baway- houſes. 


FOREST. Fern. Black 48. 
Deer Hunters. 


| by crafty ſcience, to diſcover ſtolen. 
goods, ſhall be impriſoned for one 
year, ſtand four times in the pillory, 
and find ſurety as the court ſhall think 
fit, Page g 
2 By 17 Geo. 2. c. 5. all jugglers, 
fortune-tellers, &c, &c. ſhall be 


deemed rogues and vagabonds. ibid. 
FOSSILS.—/ide Highways. 
FOXE S.— e Larceny. 
FRAUDS. Yide Cheats, Deceit. Permits. 


FREEHOLD. 


1 The goods of which larceny may be 
committed, ought.to be no way an- 
nexed to the freehold. 141 f. 21 

2 Therefore it is no larceny at common 
law to iteal corn or graſs growing, 
or apples on a tree, or lead on a 
church. ibid. 

3 But by 43 Eliz. c. 7. to cut corn or 

rain growing, to rob orchards, to 
— the fences cr trees therein, to 
the intent to take the ſame away, or 
to cut woods, underwoods, poles, &c. 
not being felony by the laws of this realm, 
is made puniſhable at diſcretion. 214 

4 By 15 Car, 2. c. 2. the houſes of ſuch 
ottenders may be ſearched. ibid. 

5 By 1 Geo. 1. c. 48. to deſtroy any 
timber or fruit tree, is fine and im- 
priſonment. ibid. 


6 By 6 Geo. 1. c. 16. to deſtroy any 


1 If treſpaſſers in any foreſt, &c. will | 


not render themſelves to the keepers, ' 


tej may be ſlain by force of the ſta- 
tute de malefattoribus in parcis. 


107 
. 15 
FORTUN E-TELLERS, —Fide 
Vagrants. 
| By g Geo. 2, 


c. 3. wh ſhall un- 
An cs 3 oever un 


ll fortunes, or pretend 


wood ſprigs, trees, poles, thorns, 
quickſets, &c. is liable to the ſame 
pq 215 
y 9 Geo. 1. c. 22. to deſtroy any 
trees planted in any avenue, or grow- 
ing in any garden, orchard, or plan- 
tation, for ornament, ſhelter, or pro- 
fit, is felony without clergy, 1.4 
8 By 6 Geo. 3. 36. whoever, in the 
night, ſhall damage or deſtroy any 
timber, tree, &c, or any ſhrub or 


mm of the value of 55, &c. &c. 
be tranſported ſeven years. .; 


9 By 


7 


A. TaBsrt or Parxincirat Marr 


+9 By 6 Geo. 3. c. 48. wheever ſhall 


- -deface or damage any timber tree, in 
any of the king's foreſts; ſhall forfeit 
204. &c. for the firſt offence; thirty 
Pounds, &c. for the ſecond; and for 
the third, be tranſported fer ſeven 
Fears. | | Page 216 
20. And whoever ſhall cut or deſtroy 
any fhrub, root, or plant, in any 
cultivated lands, ſhall forfeit, not 
exceeding, 40s. for the firlt offence 3 
5/7. for the {ſecond ; and for the third 
he may be tranſported for ſeven years. 

* - ibid. 


11 By 13 Geo. 3. c. 32. whoever ſhall 


Real or deſtroy any turnips, potatoes, | 


cabbages, parſnips, peaſe, or carrots, 


growing in any garden; or by 31 


Geo. 2. c. 35. any madder roots, 

Mall forfeit 109. 217 f. 11 
12 By 25 Geo. 2. c. 10. whoever ſhall 
break into a black lead mine, or be- 
ing there, ſhall ſteal' any lead, cawke, 
i &Cc. may be tranſported for ſeven years. 
13 By 4 Geo. 2. c. 32. and 21 Geo. 3. 
C. 68. whoever ſhall-break, with in- 
tent to ſteal any lead, iron bar, iron 

grate,” tron” palliſadees, or iron rail; 
or any copper, braſs, or bell-metal 
„ utenſil, of fixture, being fixed to any 
* dwelünghouſe, &c. &c. he may be 
tranſported for ſeven years. 218, 219 


FRE GIT. ia Burgl.ry. 


RING. I ide 


Prince. 
2 5 , 


FRENCH 


Foreign 
FRUIT. —Pide Freebold. Larceny. 


. $22 
ſ. 120 
ſ. 121 


3 By what meaſure it ſhall be fold 
2 The duty on apples and pears. 
| FUND 8.—Vide Forger. 


Þ U R Z E. ide Fern. 


| 


G. 
GAMING, 


LI common gaming. honſes 

indictable as — Page — 
By 10 K 11 Will. 3. c. 1. all = 
chievous games, called lotteries, by 
(inter alia) dice, lots, cards, &c, ar 
declared nuiſances, and whoever ſha) 
—y ſuch lottery, ſhall forfeit 5001. 
. 6 
3 By 9 Ann. c. 14. ſ. 8. wo Abd mt 
beat any perſon on account of monies, 
won by gaming is forfeiture of goods, 
and two years impriſonment. 264, 
4 W% 1 "054. he; 6 

4 By 16 Car. 2. e. 7. to uſe ay fraud 
or unlawful device, in playing 2: 
any paſtime or game, or by bearing 
a ſhare in the ſtakes, or by betting on 
the fide of ſuch as ſhall play, mcur, 
a forfeiture of treble the value. 345 
By 9 Ann. c. 14. if any perſon ſtall 
by any fraud or ſhift, deceit, ill prac. 
tice, &c. in playing at any of the 
games mentioned in the att, or by 
bearing ſtakes, or by betting, &c. 
won any ſum of money, or other v:- 
luable thing, on conviction, by in. 
formation or indictment, he ſhall tor- 
feit five times the value, be deemed 
infamous, and ſuffer corporal punilt- 
ment, as in caſes of perjury. 4 
J 


3 
A 


- 


GAOLER, 


To threaten or affault a gaoler for 
keeping a priſoner" in ſafe cuſtody, 
is a contempt of the law, and high!) 
puniſhable by fine and imprifonmes 

| go. 14 
If a criminal, in endeavouriny ' 
break the gaol, aſſault his gacler, 
may be lawfully killed by hin , 
the affray. 107 13 
3 If a-gaoler, by durgſi of impriſor- 
ment, compel a man to accuſe an la- 
nocent perſon, who, on his evident, 
is condemned and executed, tas 


2 


| homicide in the gaoler. 2 


A TanlLE or Parv IAI Maryan, 


zoler knowing a priſoner to be 

4 — with an epidemical diſtemper, 
confines another priſoner againſt his 
will, in the ſame room with him, by 
which he eatches the infection. and 13 
ſuffered to continue there and die, 
this is a felonious killing. P.1 19 (N) 
So alſo, to conſine a priſoner in 3 
: damp room, 


which filth he catches a diſtemper and 
dies, it is felonous, ibid. 
6 Gaolers are not to behave with wan- 
ton cruelty to their priſoners, ibid. 

7 By 14 Ed. 3. c. 10. it any gaoler, 
or under-keeper, by dureſs, make 
any priſoner to become an appeller, 
againſt his will, he is guilty of felony. 
194 

It is immaterial whether the approve- 
ment be true or falſe, or whether the 
appellee be acquitted or condemned, 


ibid. 


9 An enumeration of all the ſtatutes re- 
lating to gaolers, with the ſubſtance 
of the ſubjects of them. 1d. (N) 

10 How a gaoler ſhould be puniihed 
for miſuſing his priſoner, 311 f. 2 


GARDENS, 


t By 43Eliz. c. 10, to rob any orcaard 


or garden; to break the fences there- 


in; or to dig or take up any fruit 


tree, on conviction, by one witneſs, 
betore one magiſtrate, the offender 


mall make compenſation, or be pub- 


licly whipped, 214 
2 By 1 Geo. 1, c. 48. whoever ſhall 
deſtroy any fruit tree, ſhall be con- 
hned to hard labour for three months, 
&c. Ec. 
3 By g Geo, 1. c. 22. whoever ſhall 
eltroy any trees planted in any ave- 
nue, or growing in any garden, or- 
chard, or plantation, for ornament, 
ſhelter, or profit ; or ſhall reſcue any 
ofrader, or procure any perſon to 
commit ſuch offence, he ſhall ſuffer 
death without clergy. 215 


denying him the conve- | 
niences which decency requires, by | 


ibid. 


4 By 6 Geo. 3. c. 36, whoever, in the, 


0:gat time, ſhall pluck up or deſtroy 
a root, thrub, or plant, of the va- 


lue of 55. growing, or being dn 2 


garden ground, nurſery, or other in- 
cloſed ground, their aiders, &c. ſhall 
be traniported-for ſeven years. Page 
4 | 24 
By 6 Geo. 3, c. 8. whoever ſhall 
pluck up or deſtroy any root, ſhrub, 
or plant, out of any field, aurſery, 
garden, or garden grounds, or other 
cultivated lands, ſhall forfeit, not 
exceeding, 40-5. for the firſt offence; 
not above 54. for the ſecond; and fos 
the third ſuffer tranſportation ſeven 
years. 216 


6 By 13 Geo. 3. c. 32. whoever ſhall 


ſteal, or maliciouſly deſtroy any tur- 
nips, potatoes, cabbages, parinips. 
peaſe, or carrots, or by 31 Geo. 2. 
c. 35+ any madder roots, growing or 
being in any garden, or land, on 
conviction by one witneſs, before one 
Juſtices within 30 days, mall forfeit, 
not exceeding 105. and the value of 
the things taken or deſtroyed, &c. ' 
&c. | 217 
By 4 Geo. 2. c. 32. to rip, with in- 
tent to ſteal, any lead, iron bar, iron 
grate, iron paliſadoe, or iron rail, 
whatſoever, or by 21 Geo. 3. c. 63. 
any copper, brats, bell- metal utenüil, 
or fixture, being in any garden, or- 
chard, court, yard, fence, or outlet 
belonging to any dwelling-houſe or 
other building, their aiders, &c. or 
ſhall buy op receive the ſame, ſhall be 
guilty of felony, and may be tranſ- 
ported tor ſeven years, or impriſoned 
tor one year, aud whipped three 
times, &c. 218, 219 


GARMENTS. 


By 6 Geo. 1. c. 23. to aſlauk any per- 
ſon in the public highway with intent 
to ſpoil their cloaths or garments is 
rranſportation for ſeven years. 238 
If the aſſault therefore is made ia the 
play houſes or other building it is not 
within the act. Fieldings penal Laws. 


Erecting a new gate in a highway is 
a nuiſance becauſe it intercepts that 
| free 


A TAI 6x Pxrncirar Matty: 


- free, open, and legal paſſage, the 
people before enjoyed. Page 362 ſ. 9. 


| BS 404 f. 50 
2 But where a gate has continued time 


out of mind it ſhall be intended that 


it was ſet up at firſt by conſent, or 


laying out the road, in which caſe the 
people never had a free paſſage. 363 

3 A gate that is a common nuiſance 
may be pulled down by any perſon. 
364 f. 12 

4 By 6 Geo. 1. whoever ſhall break 
down the gates, &c. of ſuch places as 
the act deſcribes ſnall be committed to 
the houſe of correction, &c. 192 f. 2 

5 The puniſhment for deſtroying turn- 


pike gates. 192, 193 


GAZETTE.—Vide Smuggling. Qua- 


rantine. 


GENERAL ISS ux. 


1 May be pleaded on the ſtatute 19 
Geo. 2. c. 21. againſt profane curſ- 
ing and ſwearing. 12 f. 4 

2 On 13 Geo. 3. c. 78. for regulating 

highway s. ; 420 

3 On 13 Geo. 3. c. 84. for turnpike 


roads. 442 
4 Ong & 10 Will. 3. c. 7. concerning 
iquibbs. 224 


5 On 9 & 10 Will. 3. c. 41. againſt 
embezzling naval ſtores. 562 

6 On 6 Ann. c. 31. for preventing 
fire. 197 

7 On 30 Geo. 2. c. 24. againſt gaming. 
| 409 

$ On 17 Geo. 2. c. 5. of vagrants. 
| 576 

9 On 29 Geo. 2. c. 30. for ſtealing 
iron. 232 


10 On 31 Geo. 2. c. 29 & 40. bread. 


0 


vated, is ſufficient 


cuſe from the guilt of mud. ver 


of murder. page 


GOD.—Fide Religion. Lord“, Dy 
Common Prayer. : 


1 All blaſphemies againſt Gov, as de. 
nying his being or providence, or re. 
proaching Jesvs Curisr ; or falſely 
pretending to extraordinary commil. 
ſions from God are high offences, 
the common law, puniſhable with 
fine, impriſonment, and ſuch infa. 
mous corporal puniſhment as the 
court ſhall direct. 10 e. 5 
By g & 10 Will. 3. c. 32, denying 

any one of the perſons in the bay 
Trinity to be God, or maintzining 
that there are more gods than one, 
&c. on conviction, at Weſtminſter or 
aſſizes, renders the offender incapable 
of any office for the firſt—diſabled to 
ſue, &c. for the ſecond offence. 7 

. 11 
G OL D.—Fige Coin. 

1 The king by his prerogative is in- 

titled to 1 gold * nag 70 

2 Endeavours to find out the Phils 
ſophers ſtone being found prejudicial, 

the 5 Hen. 4. c. 4. made it felouy 
to uſe the craft of multiplication, 
but is repealed by 1 W. & M. c. zo. 

| 73s 74 

3 By 8 & 9 Will. 3+ C. 26. whoever 
ſhall blanch copper, &c. or deal in 
any malleable compoſition or mixtur? 
of metals, which ſhall be beavier, 
and look and touch like ſtandard gold 
he ſhall be guilty of felony. 71-4. 

4 The ftandard of gold conſiſts in tv 

carrats of copper melted with 22 ca. 

rats of ſine gold. 70(N) 1 


486 f. 55 The king cannot by his 7 
101%. 


11 On 31 Geo. 2. c. 40. hay. 521. f. 
116 


GESTU RES.—Vide Manſlaughter. 


1 No affront by bare words or geſtures, 
however falſe, malicious, or aggra- 


alter the ſtandard, 


GOLDSMITH.—F'ide Bulli. 


1 By6&7 Will. 3. C. 17. no molten 
aber mall be ftamped unleſs it be 


| marked aud ſtamped at 


Goldſmiths 
Hall 


= — & = 


2 No broker not being a trading gold- 


GOODS.—Vide Stolen Goods, Uſury. 
GOOD BEHAVIOUR.—Vide Beba- 


1 By 34 Edw. 3. c. 1. juſtices of peace 


2 Perſons of evil fame includes perſons 


3 A man may be bound to good be- 


4 But no one ought to be bound to 


5 but there are no preciſe rules and the 


b Surety may be taken of all he may 


4 


A TaBLE.Ofr PRINCIPAL MATTERS. 


- 


|, and certified under the hand of 
= ot che wardens of the goldſmiths 
that oath had been made by the 
owner and one credible witneſs that 


vo part thereof was the current coin 


of the kingdom, nor the clippings 
thereof, nor plate, &c. Page 72, 73 


ſmith or refiner of filver ſhall buy or 
ſell any bullion on pain of fix months 
impriſonment. | . e369 


vicur. Surety. Recognizance, 


are empowered to reſtrain offenders, 
rioters, &c. and to take and arreſt all 
thoſe they found by indictment or /u/- 
ficien, and put them in priſon—and 
to take of all them that be not of 
good fame ſufficient ſurety and main- 
prize for their good behaviour. 261 


of ſcandalous behaviour in other re- 
ſpects than thoſe relating to the 
peace. ibid. ſ. 2 


haviour for offences contra bonos mores, 
25 haunting bawdy houſes with wo- 
men of bad fame ; keeping bad wo- 
men in one's houſe ; ſpeaking con- 
temptuouſly of a juſtice or a mayor, 
though not in the execution of office, 
and alſo of a conſtable in the execu 

tion of his office. ibid, 


good behaviour for raſh, quarrel- 
lome, or unmannerly words, unleſs 
me y tend to break the peace, or abuſe 
the government. ibid. ſ. 3 


magiſtrate has a diſcretionary power. 
262 


Jultly ſulpect to be dangerous, quar- 
reliome or ſcandalous, as thoſe who 

cep in the day and wake in the 
digit ; or keep ſuſpicious company, 


reputed robbers, &c. eaves drop- | 


pers, common drunkards ; and all 
perſons whole conduct renders them 
of evil fame, Page 262 
7 A variety of inſtances enumerazed in 
which ſurety for bebaviour has been 
taken. ibid. (N) 1 
8 By 1 Mary Rt. 2. c. 3. it may be re- 
quired of perſons convicted of dif- 
turbing divine ſervice. 309 
9 By 5 Eliz. c. 21, 22 & 23 Car. 2. c. 
25. for offences againſt the game 
laws. 187 
10 By 43 Eliz. c. 23. for entertaining 
outlawed felons. 
11 By 1 Jac. 1. c. 31, for going abroad 
infected with the plague. 241 
12 By 3 Jac. 1. c. 13.—5 Geo. 1. c. 
15. for unlawfully hunting in parks. 
| 18 


13 By 4 Jac. 1. c. 5. & 21 Jac. —_ | 


7. on conviction a ſecond time f 
drunkenneſs. 


14 By 1 Will. & M. c. 8. for refuſing 
to take the oaths, 97, 98 

15 By 5 Will. & Mary, c. 13. of fe- 
lons after pardon. | 

16 By 9 Ann. c. 14. of perſons untaw- 
fully gaming. 266 

17 By 1 Geo. 1. c. 21. diſorders in 
dock yards. . 

18 By 1 Geo. 1. c. 48. deſtroying 
timber. 214 1.2 


19 By 9 Geo, 2. c. 5. pretending 
witchcraft. 


20 By 8 Geo. 2. c. 20. turnpikes. 193 
. 


21 By 9 Geo. 2. c. 35. afliſting. in 
running goods. - 


GOVERNMENT. 


1 All contempts againſt the king's go- 
vernment are criminal and puniſhable 
with fine, impriſonment and ſome- 
times pillory at the diſcretion of the 
court, | 92 c. 23 

2 As charging the government with 
oppreſſion or weak adminiſtration. ſ. 1 

3 Or doing an act which impliedly en- 
courages rebellion. 82 
4 Endeavouring to change the meaſures 
of government by alarming the king's 
mind. 1. 3 

5 S; read- 


A Tavis or Paxrincieat MaTTas. 


5 opreading falſe rumours reſpecting 

the government. P. 92, c. 23.1. 4 

6 Charging the king with a breach of 
. f. 


his coronation oath. 


7 Doing any thing which may weaken | 


the ſ. 6 


overnment. 


8 And it is ſaid that to refuſe in a fo- | 


reign part to the uſual cuſtom 1s 
a contempt of government for which 
a man may be indifted. 1 
9 The public peace is the end of, all 
government. | 94 


GRADUATED STONES. — Vid 
Highways. 


GRAMMAR SCHOOL, 


r By 1 Jac, 1. c. 4. no perſon ſhall 
keep any ſchool or be a ſchool- maſler 
out of the univerſities or colleges of 
this realm except it be in ſome pub- 
lic or free grammar ſchool, &c. on 
pain of 40s. | 18 f. 2 


GRAN. —7ide Granary, Bread. 


GRANARY. 


By 11 Geo. 2. c. 22. whoever ſhall 
deſtroy any ſtorehouſe, granary, or 
other place where corn ſhall be then 
kept in order to be exported ; or ſhall 
unlawfully entex any ſuch place and 
take and carry away any corn, flour, 
meal or grain therefrom or ſhall throw 
abroad or fpoil the ſame, ſhall be 
tranſported for ſeven years. 243 f. 2 
The hundred liable to the amount of 
1001, 244 


GRAND JURY. 


The grand jury cannot find a bill 
true for part, and falſe for part, as 
petty jury may. 286 
But an indictment of /wo counts one 
for a riot, indorſed by the jury igno- 


ramut, the other for an aſſault re- 


% . 


Vera, is good.. 9. 
Page 286 
| immedia 

[ 2 who refuſes to — 
evidence before the grand jury con- 
cerning a crime. 4 BL 4 


HE Lie: 

Fieldboyſe.. 
3 The court may impoſe an 
fine on a 


GRAND LARCENY.—Pide Larcey, 


1 Grand larceny is a feloniods and 
fraudulent taking and carrying away, 
the mere perſonal goods of another 
not from the perſon, nor out of his 
houſe, above the value of 124. 134 


GRAN r., Menepoly. Guryere, 


1 On a forfeiture of goods for © ab- 
ſence from church” the king cannot 
grant the goods over, till inquiſition 
found, 29 f. 46 

2 All 2 of monopolies relating to 
any known trade are void by the com- 
mon Jaw, 4701.2 
3 By the common law the king's grant 
to any particular corporation of the 
ſole importation of any merchandize 
is void. | 470, 471 

4 The grant of the ſole ingroſſing of 
wills, and inventories in a ſpiritual 
court, or of the ſole making of bills, 
pleas, and writs in a court of law to 
any particular perſon, is void. 470 

4 

| 5 A grant for the ſole making, zmport- 
ing, and ſelling of playing cards, 15 
ou. -: . 5 

6 Nothing can exclude a ſubject from 
trade, but an act of parliament. (N); 

7 But the king may grant to any one 
the ſole uſe of any art invented, ot 
frſt brought into the realm by the 
grantee. ' £6 

8 The king may grant to partict- 
lar perſons the ſole uſe of ſome par- 
ticular employments; as prinung 
the holy ſcriptures, law-books, 1 

. . "i . 

9 By 21 Jac. 1. c. 3, ail grants of mo- 


nopolies are void. 477 


10 All perſons diſabled to uſe df, 
11 And 


q 
r 
8 
l 
f 
[ 
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11 And the force and validity of ſuchf 5 Nor is any alteration of the matter 
ts ſhall be heard and determined | of an inftrument, to which the ſeal-is 


by the common law, 


ts ſhall be relieved. 472, 473 


rants of privilege, for the term of 
2 for the ſole working 
or making of any new manufacture, 
within this realm, to the true and firſt 
inventors. ibid. ſ. 14 
14 Manufactures newly brought into the 
realm, are within this grant of privi- 
vilege. e 2 ibid. 
15 But it is provided that ſuch grants 


ſhall not be contrary ts law, nor miſ- 


chievous to the ſtate, &c. ibid. 


16 Nor ſhall they, in any wiſe prejudice] 
the grants, to corporations or com- 


panies, &c. a 4741. 19 
17 Sundry other exceptions out of this 


ſtatute. ſ. 20, 22 
GRASS. 


1 It is no larceny, by the common law, 
to ſteal corn or graſs growing, but a 
bare treſpaſs, | 143 


GRAVE RS.—/7ide Engravings. | 


GRAVESEND. 


1 For the offence of ſurcharging boats, 
paſſing and navigated between Graveſ- 
end and Windſor. 569 


GREAT SEAL, 


1 By 23 Ed. 3. c. 2. if a man do coun- 
terfeit the king's great or privy ſeal, 
he. ſhall be guilty of high treaſon, 

| 61 f. 40 

? This extends to aiders and conſenters 
U well as to actors. ſ. 49 

3 But no attempt to counterfeit either 

» will amount to this crime, 
8 ſ. 50 

4 = = fixing the great ſeal to a patent, 

— warrant for ſo doing, high 


Page 47 2 1.10] 
12 How perſons aggrieved by ſuch!? 


13 But this ſtatute ſhall not extend to 


| 


affixed, a counterfeiting of it. Pave 
61 f. 52 
6 By 7 Ann. c. 21. to counterfeit the 
ſeals uſed in Scotland is high treaſon. 


ibid. 
- GROUS R.Fide Fern: 


G RU DGE. Homicide, 


1 If two perſons fight, on malice, are re- 
conciled, and after fight again, it 
ſhall not be pre/umed that they fought 
upon the c grud e. 124 f. 38 


GUAGE R,—ide Public- Houſe. 


GUEST. 


i A gueſt who has a piece of plate ſet 
before him in an inn, may be guilty 
of felony in fraudulently taking it 
away. Ti 1361.6 

2 If an inn-keeper refuſe either to re- 
ceive a traveller, as @ gueſt, into his 
houſe, or to find him victuals or lodg- 
ing, upon his tendering him a reaſon- 
able price for the ſame, he may be 
ſued by action for damages, and alſo 
indicted and fined at the ſuit of the 

king. — 7 2 1462878 

3 And it is ſaid that the conſtable may 
compel him to receive ſuch | * 

| | ibid, 


GUDGEONS.—/idt Fig. 


1 The uſual nets for taking them may 
be uſed, provided they are not uſed 


for fiſh prohibited to be taken by ſuch 
nets. 517 


. GUILT.—Fids Ae. Lanatic. 
Fems Covert. | 


1 Thoſe who, from weakneſs or infir- 
mity of mind, are incapable of under. 


Vol. I. 1 5¹ 


ſanding what the law is; and thoſe 
X x who, 
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who, from their ſubjection to the | 


power of others, are incapable of con- 
forming to its dictates, ſhall not be 


found guilty for their diſobedience. | 


| | Pape 1 
2 But a voluntary cauſe of diſobedience, 
as drunkenneſs, will not excuſe the 

uilt of an offender. 

3 Caſualty and misfortune are exmp- 
tions from guilt. 5 (N) 

4 So alſo are ignorance and miſtake, 

compulſion and neceſſity. ibid. 

But every offender muſt prove theſe 

exemptions, unleſs they ariſe from 

the evidence againſt him. ii ia. 

| 


GUINEA Coin. 


| 3 
1 The impreſſion of a guinea being 


made on a piece of hammered gold, 
not round, and in an impaſſable ſtate, 
is not a counterfeiting of the current 
coin. 62 1.55 (N) 13 
2 By 15 Geo. 2. c. 28. to waſh, gild, 
or colour any lawful or counterfeit 


ſhilling, or a ſixpence, or add to, or | 
alter the impreſſion of either fide of | 


ſuch ſhilling or ſixpence, with intent 
to make the ſame reſemble, or look 


like, or pats for a guinea or a half 
guinea, or to aid or counſel therein, | 


&c. is high treaſon. 


GUINEA PEPPER. id Ale and 
Beer, No. 4. 


| 
GUN-POWDER. 


1 By 21 Jac. 1. c. 3. againſt grants of | 


monopolies, it ſhall not extend to 
grants concerning digging, making 


or compounding of ſaltpetre, or gun- | 
474» 475] 
2 By 16 Car. 1. c. 21. all perſons may | 

import, make, and ſell gunpowder, | 


powder, &c. 


or the materials thereof, notwithſland- 
ing any inhibition. 475 


G UN, | 


2 


31.6] | = 


MN 


tent, and, if death enſue, 


murder. * nu 


Page 113 .. 1 


G Y PSIE 8.—Fide. Egyptian, 


H. 
HABEAS CORPUS. 


1 A man committed by the ſpirited 
court, for hereſy, may ſue out 2 
Habea; Corpus to the King's Bench, 

. 61.) 


HABIT, 


1 By 5 Geo. 1, c. 4. if or, 
bailiff, or 9 
wilfully reſort to any other place of 
divine worſhip than the church, in 
the gown or any ocher peculiar habit 

of his office, c. &c. he ſhall be diſ. 
abled. 17,18 


HABITATION,—Fide Houſe. Bur- 
glary. Arſon. Afﬀray. 


HACENEY COACHMEN. 
1 By g Ann. c. 23. hackney coachmen 


are permitted to work within the bills 
of mortality on a Sunday. 1 


| HALFPENNY. 
1 


1 By 15 Geo. 2. c. 28. whoever (hal 
counterfeit a halfpenny or farthmg, 
their aiders, &c. ſhall ſuffer two yea! 
impriſonment, aud find ſurety for 
vears more. 71, 72 
2 By 11 Geo. 3. c. 40. whoever fal 

coin a halfpenny or a farthing, li 

aiders, &c. ſhall be guilty of _ 


3 By 15 Geo. 3. c. 28. to file, alte, 
| or colour; or to add to, 


| 
| 


1 To fire a gun among a multitude of 
people, is evidence of a felonious in- 
2 


alter the im preſſion of a halfpenny d 
er the impre Laube 


_ &rthing, with an intent to make them 
14 N * paſs, for either a fix- 
ce or a ſhilling, or to aid, &c. 

1s high treaſon. Page 65 1. 64 


HAND,—Fide Mam. Finger. | 


Hunter:. 


HARBOUR. Vide Jeſuit. Church. 


bour, in his houſe, any ſervant, ſo- 
journer, or ſtranger, &c. who ſhall 
not go to church, &c. ſhall forfeit 


10l. a month. 31 c. 11 


HAW XS. 


of larceny, not only at common law. 
in reſpe& of the great value of this 
bird, but by force of 37 Ed, 3. c. 19. 


1436 23 
Fe 2 But the ſtealer muſt know them to be 
reclaimed. ibid. 


For not poſſeſſing animus revertendi, 
they are to be conſidered fere nature, 
and therefore common property. k + 


4 $0 alſo it ſeems felony to fteal the eggs 
or the young of reclaimed hawks, e 
quere. But the 1 Hen. 7. c. 17. has 


«ppointed a leſs puniſhment to this 
oltence, ſ. 27 


HAY and STRAW, 


old hay, for ſafe within the bills of 
mortality, between 1ſt. Auguſt and 
June, ſhall weigh 561b, and new hay 
from June to Auguſt, Golb. on pain 
oF 164 atruſs. 521115 
2 By 31 Geo. 2. c. 40. all firaw with- 


in bundles weighing 36 1b. on 


HARES, Vid. Lord's Day, Black 48. | 


1 By 3 Jac, 1. c. 4. whoever ſhall har- 


1 Hawks reclaimed may be the ſubject 


1By 2 W. & M. c. 8. every truſs of 


in the bills of mortality, ſhall be 


\ 


| 


| 


| 


| 


þ 


3 
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pain of 17. for every bundle deficient, 
Page 521 ſ. 116 


3 And every truſs of hay ſhall be ſound, 


and „and both the bands not 
exceed the weight of 5 1b. on pain of 

d. for every bundle. ſ. 117 

o ſaleſman ſhall buy hay or ſtraw on 
his own account, other than for his 
own conſumption, on pain of 1s for 
every truſs, . 118 


HEALTH. id. Quarantine. 


HEARING MASS, 


By 23 Eliz. c. 1. every perſon who 
ſhall ſay or 1 ſhall forfeit 200 
marks, &c. And every perſon who 
ſhall hear maſs 100 marks, &c. 39 
c. 13. 
By 11 & 12 Will. 3. c. 4. whoever 
ſhall apprehend a popiſh. prieſt, and 
convict him for ſaying maſs, ſpall re- 
ceive 1001. a 
But by 18 Geo. 3. c. 60 the penal - 
ty is repealed, provided the party 
take tho oath there enjoined. ſ. 3 


HEDGE STEALING. Vi. Freehold. 


HEI FE R. -i Catile. 


HE IX. 


By 1 Jac 1. c. 4. the helr, if he be 
no recuſant, ot if he be ſuch, and 
conforms, ſhall be freed from all 
penalties incurred by his anceſtor's 
recuſancy, unleſs two parts of the 
lands were ſeized by the king in the 
anceſtor*s life, and then they ſhall o 
continue till the whole debt be levi- 
ed; but he ſhall not extend the other 
third part of the lands, 301.55 
The heir has no remedy but conform- 
ing to free his fee ſimple landa, whe+ 
ther teized un the angeitor's life or noi. 


i. 55 
xx 2 3 Bye 
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3 But his lands in fee tail, from ſoch 
his anceſtors, are not chargeable on 

a convithon of ſuch anceſtor.by I 
clamation. Page 301.56 

4 On a conviction by judgment, they 
are chargeable by force, 34 Hen, 41 
c. 9. 1 bid. 

5 But the above opinions ſeem queſtion- 
able. "© 0K ibid. 

6 Perhaps an heir tail is chargeable only 
with the forfeitures of thofe months 
which are contained in the indict- 
ment, and not for the months ſubſe- 
quent to the conviction. 31 

7 The heir apparent may maintain his 
anceſtor, - 538 f. 148 15 

8 The ſon of a queen tis includ- 
ed under the words, eldeſt ſon and 
heir, in the ſtatute of treaſons; and 
alſo the ſecond ſon after the death of 
the firſt; but a collateral heir is not. 

| 53 f. 22 [N) 2 


HEIRESS.—Fide Marriage. 
1 The puriſhment of ſtealing an heireſs. 


171, 172 


HELPING to STOLEN GOODS.— 
Vide fiolen Goods, 


* . 


HERESY. 


1 Hereſy, among proteſtants, is a falſe | 


opinion repugnant to ſome of the eſ- 
ſential doctrines of revealed religion. 


| | a 5 c. 2 
2 The particular errors called hereſy, 
are intricate and innumerable. 6 

3 The reſtraints upon the high commiſ- 
ſion court, that no points ſhoald be 
adjudged heretical, but thoſe ſo de- 
termined either by ſcripture, ſome of 
the genera! councils, or parliament, 
are good guides to the ſpiritual _ 

| | ibid. 

4 The convocation may declare what 
opinions are heretical. 6 f. 3 


6 Every biſhop, in his di 

| cont18 and proceed by —— 

ſures. Page 6 
1 ge 0 f. 
7 But no other ſpiritual judges can, 
8 For a conviction before the —— 
would not warrant the writ de here-i 
comburendo. 8 111% 
9 By 24 Hen. 8. c. 9. the archbiſhop 
of either province may cite any per. 
ſon before him for hereſy, if the im. 
mediate ordinary conſents, or if he 
negled his duty in puniſhing the 
ſame. . 35 
10 Proceedings cannot be had, at com- 
mon law, in the temporal court, 
merely for hereſy. l. 6 
11 If the public peace will probably be 
diſturbed by ” mode of maintain- 
ing the errors of hereſy, the offender 
may be indicted. ibid. 
12 A temporal judge may incidentally 
take notice of hereſy. . 7 
13 As on a habeas corpus, or an action 
for falſe impriſonment. ibid, 
14 8 adjudged not be- 
reſy. ibid, 
15 0 guare impedit if the biſhop plead 
that he refuſed the clerk for hereſy, 
he mult ſet forth the particular jou. 
| 7 
16 A temporal court having conuſance 
of the original cauſe, may decide 
whatever is incidental, &c. 7 
17 In hereſy, the appeal muſt be to: 
higher ſpiritual tribunal : the party 
aggrieved cannot apply for a prohi- 
bition. ny 
18 How hereſy was anciently p_ 


19 The writ de heretico comburends abo- 
liſhed. : 101 
20 It did not incur a forfeiture of either 
land or goods. ; this. 
21 All the ſtatutes authoriſing forkei- 
ture or impriſonment for 7, Ae 
repealed. . 11 
22 Vet now a heretic may be taken af. 
on excommunicato capitndo, 10 
23 By 9 & 10 W. 3, c. 32. denying 


any of the perſons in the Trinity tobe 


5 But it is queſtionable if they can con- 
vent and convict a heretic. 


ibid.] gods than one; 


„ maintaining there are mort 
Gov ; —— | 


Chrifttanit ; 
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Ubriſtinniiy; or the divinity of the | 


:ntures, renders the offender inca- 
— in law, &c. &c. and liable to 
three years impriſonment. P. 7 ſ. 11 


HERE TICO COMBURENDO. 


| Formerly hereticks were burnt by 
force of this writ, 7 f. 10 
2 But by 29 Car. 2. c. 9. this writ is 


aboliſhed. | ſ. 11 
Witches anciently burnt by force of 


this writ. 8 f. 2 


HIDES.—Vide Slaughter Houſe, 


1 By 26 Geo. 3. c. 71. to disfigure any 
hide, &c. at any ſlaughtering houſe, 
authoriſed by this act, without a cer- 
tificate, or before notice to the in- 
ſpector, is a miſdemeanor. 181 f. 13 


 HIGGLER. 


Not permitted to travel on a Sunday. 
| * I I, 12 


HIGH sEAS.—Vidt Piracy. 
. a 
HIGH TREASON. Vid. Treaſon. 
HIOHWAVYS.—Vide Turnpike Roads, 


| Hicyways are either foot ways, park 
Ways, or court ways, &c. 366 
2 A common river is a public highway. 


| s 2 
3 A horſe cauſeway is a highway. ibid. 
4 Athoroughfare is a highway. ibid. 
5 Every way common to all ſubjects 
om town to town is a public high- 

; way, | ibid. 
But a way to a pariſh church or to 
the common fields of a town, or to 
a private houſe, or perhaps to a vil- 
de which terminates there, is a pri- 
e way and not a highway, 357 


7 The building of a ftreet is a dedica- | 


ton of the highway to the publi 
ie h public ; 
dut the ſoil ſtill remains in the owner. 


be impaſſable, the people may go by 
| outlets ; even over corn ſowed there- 
ON. Page 367 ſ. 2 


| obſtructions therein. ibid. (N) 2 
10 But he cannot dig trenches to ler off 
| water from the way, which the 
grantor has Cauſed ; far he has no in- 
tereſt in the ſoil. ibid. 
17 But he may have an action for ſpoil- 
ing the way ; and perhaps may go on 
an outlet of the wrongdoer. ibid. 
12 If a private way be ſpoiled by the 
grantee, he ſhall repair it, and not 
the grantor, unleſs the grantor has 
bound himſelf fo to do; ibid. 
13 An ancient highway cannot be 
changed without an ad quod damnum 
and inquiſition thereof. ſ. 


' thority may. be ſtopped up. ibid. 
16 And treſpaſs will lie for going on 
* ſuch new way. ibid. 
17 Neither are inhabitants bound to 
watch, anſwer for robbing in, or to 
repair /uch new road. ibid. 
18 But if a river change its courſe, the 
highway continues in the new chan- 
old. | 1 368 
19 The owner of land through which 
a road runs is obliged to repair unleſs 
he incloſes, (N) 3 
20 But not a road changed by ad gued 


obligation upon the perſon who 
brings it. 4 25 


from the power given by ſtatute, to 


22 Generally the occupiers of lands 
are bound to repair the highways in 
the pariſh where ſuch lands lie. ſ. 5 

23 But the tenants whoſe lands adjoin 
the road, are bound to ſcour their 


24 Private ons may be burthened 
to repair highways either in reſpect 
to the occupation of lands; or b 
| cription. | ibid. 
25 In reſpect to lands; as where the 
owner incloſes the lands through 


ibid. (N) 1 


which the highway lies. 6 
X x 3 26 And 


8 If a highway through an open field 


9 The grantee of a way may remove 


3 
14 A way changed without ſuch au- 


nel, in the ſame manner as in the 


damnum, except the jury impoſe ſuch 


| ibi. 
21 The ſame conſequences alſo reſult 


commiſſioners. ibid. 
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26. And if the adjoining lands delong | 
to ſeveral owners, each are equally 

_ obliged to repair. Page 368 1.7 
27 But if the owner throws down the 
incloſure, he is thereby releaſed from 
the burthen of repair. | 
28 In an ad quod damnum the pariſion- 
ers ſhall repair the new road. 
29 But another pariſh, who gai 
nefit from the change of the road 

| ſhall not repair, although it goes 
through part of ſuch parith ; but the 
perſon ſuing out the writ and his 
6M ſhall repair ſuch part of the 
ibid. 

30 A corporation may be bound to re- 
pair by force of a general preſcrip- 
tion. X ſ. 8 
31 Nor is it any excuſe that they did 
uſe to repair it out of charity, ibid. 
32 But a private perſon cannot be bound 
by a general preſcription. ibid, 
33 A tenant in fee may be bound ra. 
tione tenuræ. ibid. 
34 A tenant at will may be indicted 
for ſuffering a houte on the highway 
to grow ruinous, ibid. 
35 But if the pariſh be indicted, where 
a particular perſon is bound, either by 
tenure or preſcription, they cannot 
diſcharge themſelves under the ge- 
neral iſlue, but muſt plead it 2 
ibid. 1. 9 

56 A pariſh in two counties ; the in- 
dictment may be againſt that part 
only where the highway lies, (N) 5 
37 But an indictment againſt a particu- 
lar diviſion of a pariſh, muſt ſhew 
how ſuch diviſion are bound to re- 
pair. ibid. 
38 Of micnways BY 5TATUTE, 13 
Geo. 3. c. 78. 370 


9 Occupiers of zo/. a year keeping a 


team of three horſes, ſhall ſend the 
ſame ro do ſtatute duty for fix days in 
every year. ibid. 
40 And ſo for another fix days in every 
year, for every 50/. a year which he 
thall occupy over and above the ſaid 
501. | ibid. 
41 So alſo every perſon who ſhall oc- 
cupy $01. in any other pariſh than 
that in which he reſides. ibid. 


43 Perſans, not keeping a 


42 So alſo every perſon occupying gol. 


a year, but not keeping a team, 
ſhall ſend a team, &c. Page 3:9 
. team, but 
occupying under 501. a year, either 
where he does or does not reſide, ſhall 
pay to the ſurveyor within ten days 
in lieu of the duty, for every 20 5, 
2 year, he ſhall occupy, one penny 
for every day's duty, &c. 371. 
44 Perſons keeping a team and not oc. 
cupying 304, a year ſhall only ſend 
one man with their teams, 
45 Whoever ſhall keep a cart and 
horſe, and not a team, ſhall ſend the 
ſame and one labourer, or pay compo. 
ſition as aforeſaid, at the option of 
the ſurveyor. 372 
46 Perſons above eighteen and under 
ſixty years of age not occupying 4). 
a year; not being apprentices or me. 
nial ſervants, if they have not other. 
wiſe performed or committed ſhall by 
themſelves or by deputy perform the 
fix days duty. ibid. 
47 Whoever ſhall keep a coach or other 
carriage, and not a team, nor occu- 
py 50 l. a year ſhall pay one ſhilling 
for every days ftatute duty, for every 
horſe drawn in ſuch carriage ; or the 
compoſition as aforeſaid ; at the opto:. 
of the ſurveyor. 
4 If the cartiages required are not te. 
ceſſary; the owners ſhall fend three 
men or pay 4s. 6 4. in lieu 
JOlis 
48 The labeurers ſhall furniſh hem 
with proper inſtruments for. the ita. 
tute labour, and ſhall, with the teams 
and carriages, work eight bours 2 
day. ibid, 
49 It s do not ſend a ſufficient 
labourer, beſides the driver, or if they 
ſhall diſobey the ſurveyor he may di. 
charge them and recover the forfet- 
ture from the owner, as if the lame 


— 


had not been ſent. 373 
50 A ſtand cart and one horſe to be ac- 
counted-half a team ; every cart and 
two horſes as two thirds of a __ 

I . 

the ſurvey! 
with 4 
ibid. 


51 If the duty require it, 
N may order it to be performed 
waggon. 


52 ]he 
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51 The ſurveyor ſhall give four days 
notice to the occupiers, &c. when 
and what ſtatute duty is required. 

F Page 373 

c3 Default in ſending the carriage, 
team and men forfeit 10s. for every 
cart with one horſe and one man, 3 -. 
every cart with one horſe and two 
men 5 4. every labourer 15. 64. 374 

4 The forfeitures to be applied to the 
highways, The ſurveyor to be 1m- 
partial. ibid. 

55 But the ſtatute duty may be com- 
pounded as the juſtices ſhall direct, 
not exceeding the rates mentioned in 
the ſtatute. 374 

56 But if a neceſſity ſhould ariſe in any 
particular place, the juſtices may ſu- 


perſede the liberty of compounding | 


and order the ſtatute duty to be per- 
formed in kind ; and lots ſhall be 
drawn which of the inhabitants ſhall 
ſo perform it. 375 
57 The juſtices may mitigate the com- 


poſition, where part of the occupa- | 


tion lies in another pariſh, 376 
58 The manner in which the ſurveyors 
ſhall give notice of the time and place 
for compounding, and how fuch com- 

_ poſitions ſhall be paid. 377 
59 Where a draught or plough is kept 
and no carriage, one ſhilling ſhall be 
paid for every horſe or pair of oxen. 
ibid. ſ. 14 

bo The inhabitants may appoint three 
months in the year in which no ſta- 

| tute duty thali be performed. ibid. 
61 The livings of the clergy are with- 

in this ſtarute. ſ. 1 

62 Lands ſuffered to lie freſh, neither 
occupied or let, are liable to perform 
the duty, ſ. 17 
6; The performance of the ſtatute du- 
ty u no anſwer to an indictment for 
not repairing. ſ. 18 
6% The manner in which the funds of 
tarnpike-roads may be applied to the 
latnte duty of highways. {. 19 
65 rerſont ſerving in militia ate ex- 
empted from ſtatute duty. 37) (a) 
ASSESSMENT OF RATES, 379 f. 20 

b7 The ſeflions may order a rate, not 
exceeding 6 d. in the pound, to de- 
fray the expences of procuting ma- 
terials, Ec. for the repairs, 379 


68 But ſuch an order is bad unleſs it 
ſhew that the ſtatute duty was not 
ſufficient ; and if it charge the oc- 


copiers of lands only; for others are 


alſo liable. Page 379 (N) 9 
69 But if the funds are exhauſted, or 
are inſufficient for the maintenance 
of the highways, the ſeſhons may 
cauſe an equal aſſeſſment for that 
purpoſe, provided the ſaid rate of 6 4. 
and this aſſeſſment do not in any one 
year exceed nine pence in the pound. 

| 80 \.22 

70 All forfeitures ſhall be REY nk the 
hands of ſuch perſons às the court in- 
flicting them ſhall direct for the bene- 
fit of the highways on penalty, for 
the miſapplication of double the ſum 
received 
71 If any forfeiture is levied upon a 
particular inhabitant for the default 
of, or on account of the pariſh, the 
ſeſſions may cauſe a rate to be levied 
within one month by the ſurveyor 
for reimburſing him. ibid, 
72 The court alſo will grant a manda- 
mus for a rate to reimburſe a particu- 
lar diſtri, for a fine paid on the 
conviction of another diſtrict in the 
ſame pariſh, both bound to repair; 
but ſuch mandamus muſt be ſpecial. 
(N) 10 1614. 

73 Feoffees or truſtees of lands granted 
for the repair of highways ſhall let 
them to the beſt advantage ; and the 
ſeſſions may enquire into the manage- 
ment thereof, 382 
74 No ſhelter for robbers to conceal 
themſelves to remain near the high- 
Ways. ſ. 26 
75 Every public cartway ſhall be twen- 
ty feet wide; and every horſe way 
eight wide, 2 5.4, 
76. Two juſtices, upon view, may or- 
der highways to be widened or di- 
verted ; ſo as not to exceed thirty 
feet in breadth ; and ſo as not to pull 
down any building, or incroach vn 
any garden, court or yard. 383 
77 The ſurveyor ſhall make ſatistac- 
tion to the owners for the ground 

- Which ſhall be neceſſary for the wi- 
dening or diverting ſuch highway. 

| #614, 


Xx 4 78 if 


= 


— — — 


3815 


wi * 
— D 


— 
2 


— 
ÄP 
— —— — 2 — 


— 


——— 
—— 


—_—_ > 


n 
W — 


78 If they refuſe to treat, or cannot 
be found, or will not accept the ſa- 
tis faction offered by the ſurveyor ; 
the ſeſſion upon certificate ſhall im- 
pannel a jury who ſhall aſſeſs the 
value, not exceeding forty years pur- 
chaſe ; and upon tender thereof, or 
leaving the ſame with the clerk of 
the peace, the ground ſhall be for 


ever diveſted and become a public 


highway. Page 384 
79 But all ſubterraneous property of 
value which can be acquired without 
injuring the ſurface of the highway 
is ſaved to the owners of the land. 
ibid. 

80 And all timber and wood thereon 
ſhall ve felled within a month and 
laid upon the adjoining land for the 
benefit of the owner. ibid. 
31 And where the funds in the hands 
of the ſurveyor are not ſuflicient for 


theſe purpoſes the ſeſſions may or-|gz 


der a rate not exceeding 6d. in the 
pound yearly accordingly. ibid, 
82 The old highway to be ſold, in 
which a preference 1s to be given to 
the occupiers of the adjoining lands. 


| 38 
83 Andif it lead to any land, * 
or place, the ſale ſhall be ſubject to 
ſuch right of paſſage. ibid, 
84 And upon tender or payment of 
the money (as deſcribed) the land 
ſhall veſt in the purchaſer, ſaving the 
right of all ſubterranean property to 
thoſe who would otherwiſe have been 
intitled. ibid. 1.29 
85 If the jury ſhall aſſeſs a greater 
ſum than what the ſurveyor offered, 
the coſis ſhall be paid from the ſur- 
veyor's fund; ifaleſs ſum, they ſhall 
be paid by the owners of the ms 
. 30 
86 Two juſtices may divert any high- 
way, not in the ſituation before de- 
ſcribed, if the owners of the land 
through which the new road is to 
paſs will conſent, and may purchaſe, 
ſtop up, and ſell, as in roads to be 
widened or diverted. 386 f. 31 


87 Perſons aggrieved by any ſuch pro- 
ceeding, or by any ad quod damnum 
for this purpoſe, may appeal to the 
next ſeſſions, &c. 


* 
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88 No old way ſhall be ſtopped u 
the new way is — = 
89 New highways which have — 
peaceably acquieſced in for 12 months 
ſhall become incontrovertible. ;k;4 
go No common land lying between the 
fences of any old highway ſhall be 

incloſed, | 

388 
91 Land, between the fences not being 
common, exceeding 30 and not ex. 
tending to 50 feet in breadth, ſhal 
not be ſtopped till ſatisfaction is 
made to the owners for all the land 
exceeding zo feet. 388 f. 3 
92 And if the old road ſhall have paſſed 
through common land, or if the ſpace 
between the fences, the land not be. 
ing common, ſhall exceed go feet in 
breadth, the reſpective owners of ſuch 
land ſhall hold and enjoy the old 
highway, making ſatis faction for the 
ſame, ibid, 
Where a footway is diverted through 
a different part of the ſame lands, no 
ſatisfaction ſhall be made except the 
new road ſhall be longer, or that part 
of the land of greater value. ſ. 33 
94 If the footway ſhall not go through 
the ſame perſon's lands, ſatisfaction 
ſhall be made to the owner of the 
new land by the award of two perſons 
and an umpire, —_ 
5 Two' juſtices upon view may ſtop 
up and fell, or may divert all high- 
ways which are uſeleſs and burthen- 
ſome to the pariſh. 389 f. 34 
96 Or THE SURVEYOR, 389 c. 35 
97 The officers and pariſhioners ſhall 
aſſemble yearly on the 22d. Septem- 
ber at 11 o'clock in the forenoon. ib, 
98 But the preſence of the officers is 
not eſſential to the legality of the 
meeting. (N)g 
99 The majority ſhall make a liſt of 
ten pariſhioners each poſſeſſing areal 
eſtate of 101, a year or who rent 30/. 
a year, or worth 100 J. perſonally, ib. 
100 If a ſufficient number of qualified 
pariſhioners cannot be found, the de- 
ficiency ſhall be ſupplied by the mol 
able inhabitants. | 399 
101 Within three days after, the con. 
ſable ſhall tranſmit a copy of the lit 
to the juſtice of the diviſion, = 
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ſend the original liſt to the ſpe- 

oo _ 4 Michaelmas ſeſ- 
Gon and give perſonal notice to the 
ten perſons named to appear at ſuch 
ſpecial ſeſſion to accept (if appointed) 
of the office of ſurveyor, or po cauſe 
the controry. age 390 
bow The Juerg at ſuch ſpecial ſeſſions 
ſhall appoint one, two or more ſur- 
veyors from the ſaid liſt, preferring 
ſuch as are qualified, which ſhall be 
notified to the perſons choſen -who 
ſhall be ſurveyors for the enſuing 
year. 2 
103 But if the liſt has been riotouſly 
procured, the juſtices may reject it. 
„„ 

104 If any named in the liſt refuſe to 
ſerve, they ſhall forfeit 5 J. ibid. 
105 And upon default the juſtices may 
appoint inhabitants of the county 
living within three miles of the pa- 
riſh, and if they refuſe, they ſhall 
forfeit 50 J. ibid. 
106 A ſurveyor who has ſerved one 
year ſhall not be appointed for three 
years afterwards, | ibid. 


107 If no liſt is returned, or if de- 


fault ſhall be made by ſuch as they 
appoint, two juſtices at ſpecial ſeſ- 
hon may in their diſcretions appoint 
a ſurveyor, with a ſalary to be paid 
from the forfeiture, but not to exceed 
one-eighth of the 6 4, rate. ibid. 
108 The juſtices may order the col- 
lector to return an account of the ſaid 
aſſeſſment. 392 
109 Officers. neglecting their duty in 
the premiſes ſhall forfeit 40 5. ibid. 
110 Where a ſurveyor with a ſalary is 
appointed, the juſtices ſhall alſo ap- 
paint an aſſiſtant, who ſhall forfeit 
40. if he refuſes to ſerve; and 
another ſhall be appointed liable to 
59s, for refuſing ; and they may 
then appoint one with a ſalary, ibid, 
111 An aſſiſtant who has ſerved one 
year ſhall not be again appointed for 
years without he conſents 
A 392 

112 The ſurveyor mall give bond if 
required. ibid. 
113 I'wo parts in three of the pariſh- 
ners allembled as aforeſaid may re- 


commend a ſurveyor with a ſalary to 
the juſtices, Page 392 
114 Ifthe ſurveyor dies or becomes in- 
capable during the interval of the 
ſeſſions, two juſtices may appoint 4 
perſon to officiate untill the oy 1 

| n i601 
115 More ſurveyors than one to be 
comprehended under the word ſur- 
veyor. 394 
116 The ſalaries of ſurveyors in ci- 
ties, &c. muſt be approved by two 
thirds of the pariſhioners. ibid. 
117 Duty or sUuRvEYOR, 394 f. 37 
118 The aſſiſtant ſhall obey the ſur- 
veyor ; and account to him for the 
monies he receives on pain of dou- 
ble the value, and for any negle@ he 
ſhall forfeit not more than 5 J. nox 
leſs than 40s. ibid, 
119 The ſurveyor ſhall draw upon the 
affiſtant for all ſums amounting to 
40. but he ſhall not be anſwerable 
_ unleſs his drafts are paid. ibid. 
120 Surveyors ſhall view the highways 
and give notice to remove obſtruc- 
tions ; and if not done within 20 
days, the ſurveyor may do it at the 

colt of the party who ſhall forfeit one 
penny for every foot. 395 
121 The ſurveyor ſhall, upon oath, 
inform two juſtices of highways, 
bridges, cauſeways, &c. out of re- 
pair, which any particular perſons are 
bound to repair. ibid. 
122 And if they are not repaired, upon 
notice to the owners, they ſhall be 
preſented at the ſeſſions. ibid. 
123 Juſtices may order which of the 
highways ſhall be firſt repaired. ibid. 
124 How, where, and in what manner 
the ſurveyor ſhall erect direction poſts, 
&c. P 397 
125 Where and in what manner the 
ſurveyor may get materials for the 
repairs, ibid. ſ. 40 
126 How materials ſhall be obtained 
where there are not ſufficient within 
the pariſh. 398 f. 41 
127 The ſurveyor ſhall fence off all 
pits and holes made in digging ma- 
terials, | 2399 . 42 
128 How materials dug for the uſe of 
a different pariſh than that in which 
they lie ſhall be removed, 400 
| 129 The 
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ſor 4 reaſonable time 


129 The penalty for damaging mills, to unload, for. 
Nec. , Page 400 1.43 | feit 105. * 
130 In what manner the ſurveyor ſhall | 141 Penalty forincroaching upon high 
keep his accounts. 401 ſ. 44 | ways. ſ. 63 
131 The ſurveyor We Da; 142 No alehouſes ſuſfered on bridge 
. terials. f 402 +45 . te 
132 Surveyors neglecting their duty |143 Penalty for damaging banks, cou. 
hall forfeit between 10 and 5 J. 402 deg — c. 225 A 
a 5 ſ. 46144 Honszs axD CAARIAC ES on wing. 
133 Juſtices of cities, &c. may exe- wars. | 410 f. 6 
cute this act. 7 ilia. 145 Juſtices, at ſeſſions, may lice? 
"4 If the ſurveyor receives money | an additional member, and flop pro- 
due to the turapike roads, he ſhall | ceedings for the forfeiture. 411 


pay it to the treaſurer. ſ. 47 
135 Of nuances to bighways. 405 
136 The adjoining lands are bound to 

. ſcour the dutches and to lop the amt 

1.52 

7 The ſurveyor ſhall give ten a 
notice to the landholders next ad- 
- Joining the road to cut and prune 
their hedges, and upon default the 
jeſtices may order ſame to be 
done and if ſuch order is not com- 
plied with in ten days, the ſurveyar 
mall cut and prune at the expence of 
the owner of the land who ſhall pay 
over and above 2 5. for every 24 feet 

of hedge and 25. for every tree. 406 
138 The landholder ſhall make proper 

ditches, drains, and keep them pro- 
perly ſcoured. and in repair on pain 
of 105. © ſ. 55 
39 And where the old ditches, &c. 
are not ſufficient the ſurveyor ſhall 
order new ones to be made. 407 
135 No ſmall tree or buſh, whereby a 
man may lurk, ſhall ſtand within 200 
feet of either fide of a highway. 407 
8 


| | 5 

136 No tree, buſh, or ſhrub, ſhall grow 

within 15 feet from the center of any 
highway, unleſs for ornament, &c, 


13 


: . 59 
137 The ſeaſon in which hedges hal! 
de pruned, and trees felled. ſ. 60 
138 Whoever ſhall lay any thing in a 
highway, for five days, fo as to ob- 
ſtruct or injure the ſame, ſhall forfeit 
105. 408 1. 62 
139 And if not removed within five days 
after notice, by the ſurveyor, it ſhall 


age 
—_ 
151 How convictions 


152 Or prESEXTING HIGHWAYS, 414 


146 The owner's name, &c, to be 


painted on all carriages, 412 


147 The penalty for the negligent or 


impertinent behaviour of driven. 
ibid, ſ. 66 


148 The farms to be obſerved in pro. 


ceedings, 4131.6) 


149 Abſtracts of 13 Geo. 3. c. 78. to 


ven to the ſurveyor. . 63 
feitures, &c. to be levied by 


PR hes 


. 70 


diſtreſs, &c. 


| . 71 
153 Juſtices of aflize upon view; and 
juſtices of peace upon view, or infor- 
mation, on oath, by the ſurveyor, 
may preſent at the aſſizes, great ſeſ- 
ſions of Wales, or quarter ſeſſon, 
any highway, cauſeway, or bridge, 
out of repair, within the juriſdichon 
and county where they lie. (Pit 
No. 176.) 415 & 418 f. 78879 
154 No ſuch preſentment, nor any it- 
dictment ſhall be removed by Certit- 
rari, until traverſe and 9 


155 But on the part of the proſecutionit 
may be removed before traverle and 
judgment; for the reſtriction was 0 
prevent delay by aner _— 

156 But if the right to repair is in que 

tion, the defendant may remove tit 

proceedings. * 1 by 

157 And every ſuch prejent 
have equal force as if it had beet 


found by a jury. — 


be ſold. 
140 Obitruftions by carriages, unleſs 


. 62] 


158 Saving the right of traverſe, 
the fact of non-repair, 45 
the right of repairing. 


1 
15; The 
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a Page 415 (N) 23 
Tie juſtices may _ the proſe- 
eution to be at the expence of the 
limit, and on conviction may fine the 
offender. * ibid. 
161 The right to traverſe _— 
162 As$E58MENTS may be levied by 


to receive a general tra- 


diftreſs, and the ſurveyor to be a 


competent witneſs. . 73 
163 How the proſecutor may proceed 
for a forfeiture above W 


5 74 
164 Ten days notice before action com- 
menced and none to be brought after 
a month has expired. 417 f. 75 
163 No diftreſs unlawful, or the party 
a treſpaſſer for want of form. ſ. 76 
166 The court may award coſts to either 
party according to the be 2 

| *77 

167 A defendant indicted for not re- 
pairing ratione tenure, ſhall, on ſub- 
miſſion, pay coſts. ibid. (N) 24 
168 The pariſhioners may agree to bear 
the charges of any proſecution or de- 
ſence. ſ. 77 
169 But public notice ſhall be given of 
every meeting of the pariſh. ibid. 
170 Forfeiture for oppoſing the execu- 
tion of the act. 418 
171 If the quarter ſeſſions exceed their 
authority; as to order a ſurveyor to 
make out his accounts before a ſpecial 
ſefions, ſuch proceedings may be re- 
moved by certiorari, and quaſhed ; 
for their power, in ſuch caſe, is not 
* but appellate. ſ. 80 
172 Juſtices are empowered to admini- 
lier oaths, in reſpect to highways. 


41 
173 On giving fit notice they may hold 
a ſpecial ſeſhons. a cy ibid, 


174 Or drrexbaNTs, &c. ibid. ſ. 82 


175 Perſons aggrieved may appeal to 
the quarter ſeſſions, giving notice 
thereof, within - fix days after the 
cauſe aroſe, and entering into a re- 
©gnizance with one ſurety, within 
four days after the notice. ibid. 

176 On notice of ſuch appeal, all pro 


ceedings to be returned to the ſeſſions, 
on pain of 51. ibid. 


The juſtices are compellable by 


177 The ſeſſions ſhall hear the appeal in 
a ſummary way, and decide finally ; 
and award coſts as the decifion ſhall 

be. Page 419 
178 Limitation of actions, &c. 420 
179 No one ſhall be convicted without 

ing ſummoned. | 1.83 

180 An indictment for not repairing an 

highway ought to ſhew the place 

which and to which it leads. ſ. 86 

181 But an objection for want of this 

has been diſallowed. Note marg. 

182 If for a nuiſance it muſt expreſsly 
ſhew the place where it was ”_ 

| 87 

183 So for want of repair the highway 

muſt be ſhewn to lie in the pariſh 

bound to air. ibid. 

184 How an indictment for not repair- 

ing ratione tenure, mult alledge the 

oſfence. x 422 1,90 

185 The defendants ought not to plead 

guod non drbent reparare without thew- 

ing who ought. 423 1.93 

186 [Defendant ſhall not be diſcharged 

on paying the fine, but a diftringas 

ſhall go till they repair. 94 


HICGHWAVMEN.— I Rebbery, 
Attempt to rob, 
HO GS. Vid. Nuiſance. 
HOLID AY. — Vid. Church. 
HOLLIES.—#ide Trees. Freehold. 


HOMICIDE.—Yide Fele de ſe. Murs 
der, Manſlaughter. 


9 | 1 Homicide is an offence either againſt 


a man's own life or that of another. 
102 c. 27 

2 Homicide againſt the life of another, 
is either juſtifiable, excuſable, or fe- 
lonious, 104 c. 28 

3 Juſtihable homicide cauſes-no torfei- 
ture at all. ibid, 

4 Excuſable homicide cauſes forfeiture 
of goods. it id. 


pro- | 5 Felonious homicide is murder or man- 
| laughter. 


ibid. 
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% 


A TABTIE or PRrIncirat MATTER S. 


6 JosTIFIABLE HOMICIDE muſt be 


owing to ſome unavoidable neceſſity, 
and the party killing muſt be free 
trom all manner of fault. Page 105 
7 There muſt be no malice covered un- 
der the pretence of neceſſity. ibid. ſ. 2 
8 If a ſpe.ial juſtification can be pleaded 
in homicide ;z and the plea is found 
for the defendant, he ſhall be diſ- 
miſſed and neither put to plead not 
guilty, or to purchaſe his FN 
4 
9 Juſtifable homicide is either in the 
due execution or advancement of 
public juſtice, or in the juſt defence of 
a man's perſon, houſe, or goods. 
10 The judgment by which a perſon is 
executed muſt be given by one who 
has juriſdiction, or it will not juſtify 
either the judge or the officer. 1. 4 
11 If common pleas give judgment of 
death, or juſtices of peace award ex- 
ecution in treaſon, and it is done, 
both judges and officers are guilty of 
felony. ſ. 
12 But if juſtices of peace, on indict- 
ment of treſpaſs, arraign for felony, 
and the priſoner is executed, the juſ- 
tices only, and not the officers are 
guilty. 106 ſ. 6 
23 The judgment muſt be executed by 
the lawful officer. 106 ſ. 7 
14 If the judge who ſentences, or any 
private perſon, or even the officer 
without lawful warrant, executes an 
agaitainted perſon, they are, (contrary 
to former opinions) guilty of felony, 
15 The execution muſt be purſuant of 
and warranted by the judgment. ſ. 10 
16 But the king's warrant may remit 
the ignominious part of the puniſh- 
ment and the officer is juſtified in 
doing execution accordingly. (N) 1 
17 Any perſon may juſtify killing an- 
other who has been guilty of felony 
and cannot otherwiſe be taken. ſ. 11 


18 So an officer may juſtify: the killing | 3 


an innocent perſon, indicted of fe- 
lony, if he, cannot otherwiſe be 


taken, i ſ. 12 


19 If a criminal, endeavouring to break 
gaol, aſſauit his gaoler, he may be 
107 1.13 


lawfully killed by him. 


20 Rioters, &c. reſiſting the end 
of a juſtice to arreſt 5 the thin 
them may be juſtified. Page 107 he 


21 So alſo may a private perſon, in de. 


fence of himſelf againft them. J 
22 And fo perhaps if he — — 
wiſe ſuppreſs them. ibi 
23 A ſtranger, aſſaulted by combatants 
whom he endeavoured to part, who 
kills one of them may juſtify it if 
they knew his interpoſition was for 
that purpoſe. | (N) 
24 Treſpaſſers in deer parks, &c, not 
ſurrendering to the — may be 
Jufily ſlain by him by force of the fa. 
tute 21 Edw. 1. c. 2, 3, & 4 W. x 

M. C. 10. 0 13 
25 In trial by battle, if one combat. 
ant kill the other he is juſtified, ſ. 16 
26 But in all theſe caſes the killing i; 
not juſtifiable unleſs it was unavoida. 
ble, (N) 
27 If a ſheriff, endeavouring to retake 
upon an eſcape in civil proceſs and 
kills the perſon in the affray it is juli. 
fiable. ſ. 17 
28 The officer in ſuch a caſe is not 
bound to give back. . 13 
29 But no private perſon can juſtify ho- 
micide in arreſting a man on civil 
proceſs, as he may in felony. ſ. 19 
30 Nor can the ſheriff lawfully kill 
thoſe who baſely fly. 108 ſ. 20 
31 Killing a wrong-doer in defence of 
a man's perſon, houſe, or goods may 
be juſtified. {.21 
32 As where a man kills one on the 
highway who aſſaults to rob or mur. 
der him. ibi⸗ 
33 Or if the owner or any of his in. 
mates kills one who attempts a fim 
on it. fify kill _ 
A woman may juſti ing u 
2 who attem rh to raviſh her. ibid, 
35 A ſervant, who finding his maſter 
ſlain, and apprehends the like even! 
to himſelf, may juſtify killing the 
murderer. = 45 
6 A parent or a huſband may jultiy 
killing the forcible raviſher of © = 
or daughter's virtue. a. 0 

37 But the perſon juſtifying mul 


ſ. 22 
wholly free from fault, 3 A man 


A TABLE or PRINCIPAL Marrixs. 


cannot juſtify killing ano- 
* of his houſe or goods, 
or even of his perſon, from a Gare 
private treſpaſs. Page 108 f. 23 


The queſtion argued whether it is 


not juſtifiable to kill, when the treſ- 
aſs is violent and indicates an in- 
tention to murder. 109 ſ. 24 


A diſtinction taken between an al- 


{ault on the highway and in A _ 
2 
41 By 24 Hen. 8. c. 5. thoſe who are 
indicted for the death of perſons at- 
tempting to murder, rob or burgla- 
riouſly to break into manſion houſes 
mall incur no forfeiture and be diſ- 
charged, 110 
42 Not only the maſter of a houſe but 
2 lodger or ſojourner who kills an aſ- 
failant is within the protection of the 
ſtatute. ibid. (N) 
43 This reaches not any crime unac- 
companied with force, nor to the 


breaking open any houſe in the day 


time unleſs it imports an intention to 
commit robbery or arſon. ibid, 
(4 A man is not juſtified in killing 
another whom he taketh in adultery 
with his wife. ibid, 
43 la what caſe the killing an innocent 
perſon for the preſervation of a man's 
own life 15 ſaid to be juſtifiable, ſ. 26, 
„. 

46 Excuſable homicide is either per in- 
fortunium or ſe defendendo—Sed wide 
ante IXCUSABLE HOMICIDE. | 


HONEY AND WAX. 


| By 23 Eliz, c. 8. to mingle any ro- 
hn, tallow, turpentine or other de- 
ceitful thing in the melting of wax 
incurs à penalty of 2 3. a lb, 5 22 f. 
122 
I any melter ſhall negle& to ſtamp 
his name on the outſide of every 
piece of * wax he ſhall forfeit 
every piece ſo unſtamped. c23 ſ. 12 
3 Every (eller alſo 2 "IE bis 
name thereon that it may be known 
who were the workers thereof. ſ. 124 
4 Every package of honey ſhall be 
marked with the name of the filler 


on pain of 67. 84. a package. 

; Page {. 125 

5 Whoever ſhall fill honey leſs than 3 
wine gallons the barrel—16 the kil- 
derkin—8 the firkin, ſhall forfeit 5 5. 
far every half gallon deficient: ſ. x 26 


6 But theſe penalties ſhall. not extend 


to perſons felling wax, &c. from their 


own bees, nor to ſervants, &c. ſ. 127 


7 Whoever ſhall counterfeit the marks 
aforeſaid ſhall forfeit 5/. » . 122 


HOrk 


1 Hops were not within the ſtatutes 


HOP BINDS. 


1 By 6 Geo, 2. c. 37. maliciouſly to 
cut any hop binds growing on poles 
in any plantation of hops is felony 
without clergy, 


HORSE BREAD. 
1 How hoſtlers and innkeepers ſhall be 


puniſhed for making or ſelling horſe 
bread of an inſufficient weight or 


HORSE CAUSEWAYS.—7'ge High- 


WAYS, 
HORSE COURSER. 


1 No horſe courſer ſhall travel, or come 
to his inn on the lord's day on pain 
of 20 5. 3 11, 12 


HORSE S. Jide Purveyors. Highways. 


1 The taking of horſes, &c. may be 
felony. 144 1. 28 
2 If in a field and the felonious taker 
be apprehended before he gets out, it 
is a ſuthcient aſportation. 141 


HORNBEAM.—/ide Trees. 
HOSTLER.—#ide Innbolder. 
HOSTILITY 


238 f. 2 


— A 8 Ä _ — — 
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A Taru, or -Praixncivtat Matters, 


HOSTILITY.—/ide Treaſon, Piracy. 


HOUSEHOLDER. 


1 All houſeholders dwelling in any 
county or town whether they occupy 
lands or not are within the ſtatute of 


bridges. Page 449 


H OUS E. 


1 In what caſes larceny from the houſe 

is debarred of clergy. 151 c. 36 

2 To break and enter feloniouſly the 

manſion houſe of another in the night 

is burglary. 159 

3 What is ſuch a houſe in which bur- 

gary may be committed 162, 165 

4 The anxiety with which the law pro- 

tects a dwelling houſe. 165 (N) 

5 The ſpecies of houſe in which arſon 

may be committed. | 166 

6 What part of the houſe muſt be 

burnt to complete the crime. ibid. 

7 The puniſhment of ſervants in neg- 
ligently ſetting fire to a houſe. - 19 

8 How far it is lawful for a man to 41 

ſemble his friends in the defence of 

his houſe. 267 f. 8. 297 ſ. 10 

How far a conſtable may enter a 

houſe to ſuppreſs an affray therein. 

| 2691.16 

10 It is felony riotouſly to pull down, or 

begin to pull down a houſe. 308, 309 

11 In what caſes a man may juſtify ho- 

micide in defence of his houſe, 109, 

| 110 


HUNGER. 


1 Hunger is no excuſe for theft. 
2 A tenderneſs to 


exerciſed upon 
| this occaſion. 


ibid. (N) 6 
HUSBAND.—JVide Feme Covert. 
1 A wife may demand ſurety of the 


peace againſt her huſband threaten- 
ang to beat her outrageouſly, 253 ſ. 4 


| 


141 


2 2 may have it alſo aan 
„ e a Page 153 f 
3 Caſes in which it has been gratis, 
peers and peereſſes. 255 (N) 
4 A huſband and wife conſidered us wi 
rſon in law. 141 01 
5 The huſband of an heireſs a'peen 
may lawfully maintain the anceftorin 
an action concerning the inheritance 
of the-land whereof he is ſeized in 


fee. 538 . T 


16 The huſband alone may bring a din 


rantum for embracery in an action b 
huſband and wife, js 5521, 5 
7 What property a huſband is ſeized of 
in right of his wife, he ſhall forfeit a 
felo de — 1031.7 
8 A huſband may juſtify the killing 
the forcible raviſher of his wife's vit. 


tue. 106 (N) 
9 But not if he take them in bare adul- 
tery, 


110 (N) 1 

10 If a wife procure a ſervant 2 
her huſband they are both guilty of 
petty treaſon. 133 

11 If a ſtranger procure a wife to kill 
her huſband he may be indifted 4 
acceſſary to the treaſon. ibid. 
12 A wife cannot be found guilty with 
her huſband in the ſtatute 3 & 4M. 

& M. c. 9. againſt robbing 107 

| 137 (N); 
13 If the lodgings were let to the hyl- 
band ſhe cannot be found _— 
IPs. 


14 And if let jointly, the taking ſhall 
be conſtrued to be by — 
1018. 

15 A huſband is not liable to pay the 
forfeiture on an indictment agaiult the 
wife for abſence from church. 1 

| 3 


HUNTERS. 


1 Riotouſly aſſembled with painted vi- 
ſors, &e. may be -obliged to ſurrer- 

der upon pain of felony. 186 c. 49 

2 By 9 Geo. 1. c. 22, to appear diſguu- 
ed, or to kill fallow deer—toroba wv 
ren—a coney burrow, or do heat 
from a — armed and igen 2 
Ec. &c. Or to kill deer in any mc 


place, or to reſcue another in oy” 


+ D Sw oat , bo. a. ET. A EF i ems rad * 


— 
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for theſe offences is felony without | 


Page 187 
3 — may be forced to ſurrender 


or de adjudged guilty of felony. ibid. 


ſ\ 3 

4 Thoſe who prevent ſuch ſurrender 
equally guilty. | 188 

5 By 5 Geo. 1. c. 23.. whoever ſhall 
enter any park where deer are kept, 
without licence, ſhall be ge: 1 - - 

189 f. 

6 By 16 Geo. 3. c. 30. to kill, deſtroy, 
or ſnare any fallow deer forfeits 30 /. 
if by a keeper double; and the fe- 
cond offence is tranſportation. #bid. 


ſ. 7 
7 Juſtices may ſearch the houſes of ful 
pected offenders. : 190 
$ The puniſhment of laying ſnares for 
deer. ibid. ſ. 9 
g To enter an incloſed park armed, &c. 
tranſportation. 391 
40 Dogs and engines may be ſeized by 
keepers. | 


HUSTI N GS. 
t In what caſe the court of huſtings may 


be appealed to from the ſheriffs court. 
J 16 (N) 2 


1.4. 
JACTITATION. 


A Sentence of jactitation in the ec- 
1 cleſiaſtical court, is not conclu- 
hive evidence againſt a former mar- 
nage, on an indictment for polygamy, 
on the 21 Jac. 1. c. 11. 175 (N) 
2 And, admitting it to be concluſive, 
yet the validity of it may be impeach- 
ed, by evidence thut it was obtained 
dy fraud and colluſion, ibid. 


IDENTITY, 


| When the fac of identity is a collate» 
nl iſfue, it may be pleaded and re- 


to ore tenus ; and may be tried 


ibid. ſ. 10 


by the principal jury, or on 2 vezire, 


| returnable inffanter. Page 3 (N) 5 
I D E O T. . e" 


1 An ideot is one whoſe underſtanding 


is defective from his birth. 2 (V 2 
2 A perſon born deaf and dumb is. 
| prima facie, an ideot, #614, 


3 Ideots are not puniſhable by any ers 
minal proſecution whatſoever. 1, 2 
4 If an ideot commit a treſpaſs again 


the perſon or poſſeſſion of another, he 
may be compelled to make ſatisfaction 
in damages. 3 


JESUILT.—Pide Pagifts. 


1 By 27 Eliz. c. 2. whoever ſhall re- 
ceive, relieve, or comfort, c. any 
jeſuit, &c, ſhall be .deemed a felon 
without clergy. 76 {. 21 


JEWS. 


1 It hath been queſtioned whether Jews, 
&c. have a right to demand ſurety 
of the peace, 83 6.3 


IGNOMINY, 


t The king may remit the ignominious 
part of a judgment. 


1G NORAMUSo—Pide Grand Fury. 
O. 2. | 


IMAGINING,—7ide Treafer. 


IMBEZZLEMENT.—Yide Embezzle- 
ment. Larceny. Naval Stores. 


| | R 
| IMPLICATION.=<#i4e F elony Statute. 
IMPLIED MALICE, Zi Murder. 


— 


Manſlaughter. | 


1 Is when homicide h 


| ecution of an unlawful action, prin- 
cipally intended for fome other pur- 
pole, 


| 


$ in the ex 


A TABLE oF PrINCIPAL MaATrTzzs. 


| poſe, and not to do a perſonal injury] 
to him in particular who is ſlain. Page 
122 


1 Aliens may import their fiſh or other 
victual, without moleſtation. 4801. 7 
2 Merchandize imported, may be ſold 
in groſs. 4791. 3 
3 Such importations not within the 
ſtatute of ingroſſing, &c. ibid. 
4 The crown may ſtop the importation 
of cattle, to prevent the the intro- 
duction of diſeaſe. 180 


IM POST ORS. 


1 Impoſtors in religion, as falſely pre- 
tending to extraordinary commiſſions 
from God, and terrifying the people 
with falſe denunciations, are puniſh- 
able by the temporal judges with fine 
and impriſonment, &c. 10 


IMPRISONMENT.=-Fide Gaoler. 


INCAPACITY.—Yide Officers. Di/- 
cretion. Infants, Ideots, Sc. 


ARIE S.—Vide Arſon. 


INCENDI 
| Burning. 


INCHANTMENT.—/ideWitcheraft. 


INCLOSURE.—#7ide Black Ad. Deer. 


Hunters. Fiſh. 


INCORRIGIBLE ROGUES.—Fide 
 Vagrams, | | 


IN DICTMENT.—/ide Contra pacem. 


Ni et armis, 


1 In an indictment for forcible entry, 
tali die intravit, &c. et ifſum A. B. 


6 


| 


manu forti difſifoit 


without 


- are ſufficien 
adding ad tunc e ibid 
; P 

2 But in murder it is a . 


not expreſsly to ſhew the day and 
place of the ſtroke, 4 
aſſault. ee _ 
3 In an information or indifment df 
penal ſtatute, the words of the ature 
| muſt be preciſely purſued. 434 f. 20, 
22. p. 342 f. 
4 In what manner the 0 oe 
ſtatute of treaſons have been purſued 
— — 51. 
5 How an indictment againſt a popi 
prieſt muſt be banal. 68 5 
6 In an indictment for not taking the 
oath, any miſrecital of the very words 
of the oath is erroneous, 83 f. 36 
7 In an indictment on 8 Eliz. c. 4. the 
priſoner ſhall have his clergy unleh 
laid clam et ſecretè. I51 
8 An indictment for forcible marig 
ought to alledge that it was for lure, 
172, 
9 An indictment on a ſtatute — N 
ſhew that the defendant is within 
the benefit of an exception. 20, 21 


| + 

10 An indictment is not vitiated by falſe 
Latin unleſs it be unintelligible cr 
nonſenſical, | 342. 104 
11 How forgery on the ſtatute may be 
ſet forth. | 343 
12 What is neceſſary in an indidment 
for nuiſance. | 361. 422 
13 It is juſtifiable to kill an innocent 
perſon, indicted, if he fly from procek. 

- A 106 f. 1 

14 A perſon may be indicted in ore 
county for goods ſtolen in another. 

I 36,1 37 

15 In what county forcible marriage 
may be indicted, 171, 172 
16 Every indictment of larceny mul 
have the word cepit as well as «jor 
tavit, 134 


IDLE and DISORDERLY.,—/i4 Ji. 
| grants. 


INDORSEMENT.—#Fide Forge. 
: INF AMY 0 


A TABLE of PRINCIPAL MATTERS: 


INFAM Y.—7it Libel, | INN and INNHOLDER, | 
INFANT. . An innkeeper may be indicted at 


common law for the nuiſance of har- 
1 Infants ought to find ſecurity for the | bouring thieves, or ſuffering diſorders, 
peace, by their friends, and not be | or taking exorbitant prices, or if he 


bound themſelves. Paze be, open a new inn unneceſſarily, &c. 
2 Under the age of diſcretion not to Page 451 c. 78 
puniſhed criminally, 2 If he refuſe to entertain a traveller, 
3; How to be dealt with if they can ail &c, he is liable to an action by the 
tinguiſh between good and evil. 3 ſ. 8 party grieved, 452 
4 Are liable to make a civil ſatisfaction 3 The conſtable may compel the re- 
for tre ſpaſs. ibid. ception of a gueſt. ibid. 


May be guilty of a forcible entry in | 4 How he may enlarge or build a new 
_— of actual perſonal violence. inn, upon the cite of an old one. ſ. 3 " 

283 f. 3 5|5 They muſt ſell their victuals and 

provender at reaſonable rates. 480 


6 In what manner they may make horſe 
INFECTION,—Yide Murder. Qua- bread, 4531.8 


rantine. 


| | INN of COURT. 
INFERIOR COURT. Vid, Here. - 

| 1 Burglary may be committed in a 

chamber in an inn of court—the rea- 


INFIDELS. ſon of it. 163 


| It has been quellioned whether in- 


fidels, &c. have a right to demand | INQUEST of OFFICE. Vid Core- 
lurety of the peace or not. 253 1. 3 ner. Forfeiture. 


1 In what manner lunacy may be tried 
INFORMATION.—/:#ge Indidtmene. by an inqueſt of oſice. 31.4 


* 


OS A A . cc 


- 


. ING OTS. lJide Bullion. INQUISTITION. ide Madmen. Lu- 
2 . | RAY. 

: | Forfeiture for making ingots in imi- | 

. lation of Spaniſh bars. TYP 


— 


INSOLVENTS. vide Bankrupts, 


INGROSSING. ide Foreſtalling. | 1 By 28 Geo, 2. c. 13. inſolvent pri- 


ſoners guilty of perjury, in delivering 
a ſchedule of their effects in the man- 
INHABITANT. ner the act deſcribes, ſhall ſuffer 


| death without clergy. 2041.4 


* 


5 


—— 


1 How inhabitants are to be taxed to 


4+ the repair of bridges. c. 77. ſ. 16 


INSURANCE,—F/ide Ships. Mariners, 


INMATES.—/ide Burglary, 


. I Y. AI IL. 8 4 


A TABLE or PRINCITrAL MATaterg, 


INTENTION, 


1 There can be no felony without an 
evil intention. Page 99 
z Originally the bare intention to 
commit a felony, was felonious. 16d. 
3 In burglary there muſt be an intention 
to commit felony. 

4 How far the intention with which 
rſons aſſemble, will be unlawful, 

in order to conſlitute a riet. 294 1. 3 
Vide Smugglers, | 


INTICING.—/ige Enlifting. 
INTRUSION. ide Forcibly Entry. 
INSTRUMENT. 


1 High treaſon to make, or to have a 
coining inſtrument in cuſtody. 64 


INVOCATION, 


1 Formerly the invocation of an evil 
ſpirit was felony. 8 


'IPSO FACTO.—Fide Church. Ex- 


communication. 


IRELAND. 


1 Ireland is not a foreign nation as to 
the bringing counterteit money trom 
It. 65 1. 67 

2 How far a popiſh prieſt going to 

Ireland, but driven again on the 
" Engliſh coaſt by a ſtorm, is guilty of 
high treaſon. 68, 69 

3 Forgery of a leaſe of lands in Ireland, 
is not within 5 Eliz. c. 14. 341 f. 20 


IR O N. Jide Freehold, Stolen Goods. 


IRONY. | 


| 


164 f. 18 


4 The quarter ſeſſions have 


IRREVERENCE, 


1 A churchwarden is juſtified in Ih. 
ing ands on an rſo f 
irreverent 1 IN 


, 10ur during divine 
ſervice. 


Page 25: 
| ISSUE.——7;de Pheading. General Iſu. 


JUDGE. 


1 Bribery in a judge formerly puniſhed 
as high treaſon. 314.0 
2 It is now a very high miſdemeanor. 


| ibid, 
3 The Earl of Middleſex fined for 
bribery. . 7 
4 Judges of all courts of record are 
freed from all proſecutions hatſo- 
ever, as judges, except in parliament, 
3501.6 


5 Judges are not within 8 Hen, 6. 


c. 12. againſt altering records, 177 
9 4 


JUDGEMENT, 


1 How far it is premunire to impeach 
a judgment given at common las. 

| 79, 80 

2 Whether the willainous 5 
ſhall be inflicted for conſpiracy. 351 

3 No inſtance of it ſince the reign of 
dw. 3. 352 


JURISDICTION. 


1 How far it is felony in the officer '6 
execute a convict where the judge 5 
no juriſdiction. 105, I 

2 It is no juſtification of confederac) '9 
carry on a malicious proſecution, hal 
the court had no juriſdiction of de 
cauſe. : 348, 349 

3 No want of juriſdiction in 2 cou" 
to which ſcandalous matter 1s 10% 
duced, will make it libellous. 3 

; 
juriſdiction 

352 (N)3 


1 How to be underſtood in a libel. 353 


in contpiracy. 


. JUROR 


A Taztis or PR 


] UROR S. lia Preſentment. 


1 Whoever ſhall ſtrike a juror, &c. in 
court, ſhall loſe his hand, his goods, 
the profit of his lands, and ſuffer 
perpetual impriſonment. Page 88 ſ. 3 
2 A juror who gives a verdict contrary 
to manifeſt evidence, is not thereby 


uilty of perjury. 323 ſ. 5 
3 — not liable to any proſecution 


whatſoever, in reſpe& to their ver- 
dict, in a criminal matter. 349 f. 5 

4 They were formerly queſtioned in 
the Star Chamber. ibid. 
But artaint lies againſt jurors for a 
falſe verdict in a civil cauſe. ibid. 

6 In queſtions of repairing bridges no 
inhabitant ought to be a juror. 444 

1. 

» It is maintenance for a juror to /olicit 
judge for judgment, after he has 
given his verdict. 536 f. 8 

A juror may exhort his companions 
to give ſuch a verdict as he thinks 


right, 337 


JUSTICES of OYER 


| Have no juriſdiction of forcible entry. 
292 1,61 

2 How far they have juriſdiction in the 
oftence of ablenting from church. 23, 


24 

JUSTICES of PEACE, 
| the power of juſtices of the peace to 
bind perſons to their good behaviour, 
> indefinite and diſcretionary. 262 


JUSTIFICATION. 


1 Truth js no juſtification of a libel ; 
2 The reaſon of it. . (N) 


JUSTIFIABLE Homicide. 


76d. (N) [1 


2 In recuſancy, the king 


incieat MATTERS; 


k. 


KALENDAR,—Vide Computation, 


o 


q 


KILLING,—Fide Murder. 


| KING, —Pide Treaſon. Contempt. 


117 VERY offence tending to the pre- 
Judice of the king, is indictable. 

Page 361 1.4 

2 A prerogative given to one king goes 
to his ſucceſſors. 83 1. 28 
3 The reaſon is, that the king neyer 
dies 273 f. 31 
4 A miſtake to his prejudice may be 
aſſigned for, even where nothing elſe 


can. 25 f. 
5 The king's title to land muſt A 


appear upon record. 28 f. 45 


KING's BENCH.— ide Diſcretion. 


Forcible Entry, Church. Certificate, 
Riots. 


1 The king's bench has a ſupreme 
juriſdiction over all criminal matters, 


289, 292 


K N AV E.—Fide Words. 


ns Ea AA 


L 


L A N D. 


H E king's title to it muſt al- 
1 ways appear upon record. 28 
ſ. 


45 
cannot ſeize 
lands, till inquifition found. 11d. 


Yy 2 LARs 


3 


F * SJ 


(A TaBLE or PrINciPaL MaTTaxy, 


LARCENY, 


1 Larceny is either ſimple or mixed; 
ſimple larceny is either grand or pet- 
ty. Page 134 C. 33 

2 Simple grand larceny is the taking 
and carrying away of goods, neither 
from the perſon nor the houſe, above 
the value of 12d. ibid. ſ. 1 

3 Every indictment of larceny muſt 
have the f*lon:ce cepit as well as aſpor- 

ta vit. | ibid. 1 2 

4 As all felony includes treſpaſs, if the 
party be guilty of no treipaſs in 
raking the goods, he cannot be guilty 

of felony in carrying them away. ibid. 

5 One who finds goods and converts 
them to his own uſe anime furandi is 
no felon. | ibid. 1. 3 

6 One who has the a prſſefſion of 

geods by delivery, cannot be guilty of 
felony in embezzling them atter- 
wards. | ibid. 

7 A reaſon given for this rule of law. 


135 

8 But if thoſe who have the poſſeſſion of 
goods by delivery take away part 
thereof with intent to ſteal it, it is 
kirceny, ibid. ſ. 5 

9 For the poſſeſſion of a part diſtinct 
from the whole was gained by wrong, 
and not delivered by the owner. 16d. 
10 To conſtitute larceny the property 
muſt be taken from the poſſeſſion of 
the owner. ibid. (N) 1 
11 And if the felonious deſign be hatch- 
ed ſubſequent to the delivery of the 
goods it is no felony, ibid. 
12 But if the delivery of the goods be 
obtained with a .premeditated deſign 
to ſteal them, the poſſeſron ſhall fill 
be ſuppoſed to reſide, unparted with, 
in the owner, | ibid. 
13 And where the delivery of goods to 
another, is only made for the ſpecial 
purpoſes of the perſon who delivers 

. them, and is not made to the uſe of 
the per/on to whom they are atlivered, 
the poſſeſſion is conſtrued to remain 
* with tae owner, and the taking of 
„ them away is felony, ibid. 
14 init.aces of convitions upon this 


[15 It is felony to take | 


* 


b of 
which a perſon has the bare cha- 
el ge uſe, as a ſhepherd of few 

. R 
16 If a carrier, after 10 5 "be 
goods to the place appointed, take 
them away again ſecretly, anims fa 
randi, he is guilty of felony, ibid.\. 7 
17 If goods be obtained under colour ef 
the procels of law, the taking of then 
teloniouſly away is larceny, . 
18 A perſon who ſteals goods from one 
who had ſtolen them before, may be 
indicted for ſtealing the goods of the 

real and true owner, .q 
19 An indictment for larceny may be 

broughtz either in the county where 

the goods were ſtolen, or in the 
county where they are found. ibid, 
20 But if goods ſtolen at ſea, be taken 
into any county, the thief cannot be 
indicted for felony there, becauſe the 

original taking was not felony a 

common law, 137 
21 By 13 Geo. 3. c. 31. Perſons fleil. 

ing goods in either part of the united 

kingdom may be indicted in the other 
part of the united kingdom where 

they are found, &c. 161 
22 It was felony by common lac 

' ſteal furniture from lodgings, if 1. 
lodgings avere taken, as a culcur ny, 
to rifle them. ibid 1, 

23 By 3 & 4 W. & M. c. 9. whoe 
ſhall take away with intent to fe, 
embezzle, or purloin any chatte, 

bedding or furniture let to them vid 

their lodgings, ſhall ſuffer as in cal 

of felony. CM 
24 A wife cannot be found guilty «1 

ber huſband upon this ſtatute; 0 

without, if the lodgings were letto 

him; and a joint taking ſhall be ca 

ſtrued his act only. N 
25 The offerider mull be a lodget 2! td 

time the larceny is comwilted. 10th 
26 The indictment mult ſet fort! 

name of the perſon by whom 1 
lodgings were let. ik; 

27 The property ſtolen mult be pews 

may reaſonably be conſtrued * 

of the lodgings taken. 0 l 
28 By 21 Hen. 8. c. 7 Ir 


2 


5. 


J. 
34 


* 
— — — « 


rule. 


ibid. | - 


ſervant, above eighteen years 15 


I we 


= SES . K 


a. 
— 4 


. 2 
223 


OY 


35 By 7 Jac. 1. c. 7. thoſe who ſhall 
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and not an apprentice, ſhall with- 


draw and go away from his malter | 


with any caſkets, jewels, money, or 
goods delivered to him to keep, to the 
intent to ſteal the ſame—or being in 
his maſter's ſervice, ſhall, without 
his aſſent, convert the ſame to his 
own uſe with 4 like intent, if above 
the value of 405. he ſhall be guilty 
of felony.” Page 138 1. 
29 The offender muſt be ſervaut, bo 
at the time of the delivery of the 
goods, and at the time they are _ | 
.'d2 
zo It is fri confined to ſuch goods as 
are delivered to keep. ſ. 13 
31 A ſervant who receives goods from 
another ſervant, to keep for his maſter, 
is within the ſtatute. 139 
zi No waſting of goods is with 
in the act, nor any obligation or other 
choſe in action. | { 14 
32 The things taken muſt be the pro- 
perty of the maſter at the time. 139 
ſ.15 
33 What things ſhall be conſidered - 
luch property, ibid. 
34 By 12 Ann. c. 7. the benefit of 
clergy is taken away from the offence 
of itealing the value of 405. out of 
any dwelling or out-houſe, generally, 
excepting perſons under the age of 
15 years. . 16 


embezzle yarn, &c. &c. delivered 
them to work, ſhall be whipped, &c. | 
on conviction by two juſtices. ſ. 17 
36 By 17 Geo. 3. c. 56, the ſame pu- 
nii/hment extended to ſervants in the 
hat, woollen, linen, fuſtian, cotton, 
hen, leather, fur, hemp, flax, mo- 
hair, ſilk, and dying manufactures. 
140 

y 15 Geo. 2. e. 13. if any ſervant 
el the bank, entruſled with the 
checke of the company, &c. ſhall ſe- 
crete, embezzle, or run away with 
= lame, he thall ſuffer death with. 
"at Cierpy, | 139, 140 
3s By 5 Geo. 3. e. 25. and 7 tha 
e. 59. if any ſervant, &c. of the poſt 
ofice, ſhall tecrete or deſtroy any let- 
er intruſted to, or coming to, his 
e contaming any ſecurity for the 


payment of money, he ſhall ſuffer 
death without clergy. Pa e 140 
39 How an indictment upon this act 
muſt charge the offender. (N) 4 
40 What carrying away will ſatisfy the. 
word afportavit. 1401 18 
41 The leaſt removal is ſufficient though 
not quite carried off. | 140. 41 
42 As taking ſheets from a bed into a 
hall; or a horſe at graſs, though not 
out of the field ; or goods from the 


head to the tail of a waggon ; cr an 


ear-ring from a lady's ear, though it 
lodge in her hair, &c. ibid., (N) 5 
43 But a bale lying horizontally, and 


ſet on its end, but not moved from 


the ſpot, is no apo" ibid. 
44 To pull off the wool from another's 


ſheep, or to ſtrip their ſkins, or to 


take plate from a trunk, and lay it 
on the floor, are ſufficient ang; 
1614. 

45 Larceny may be committed by a 
feme covert, in ſtealing the goods of a 
ſtranger. ſ. 19 
46 But not if ſhe take her huſband's 
goods. 1 ibid. 
47 A man may be guilty of larceny by 
taking away a wife with her huſband's 
goods on her. „ 
48 Hunger and neceſſity is no excuſe 
for larceny. ſ. 20 
49 Larceny cannot be committed of 
property any way annexed to the free- 
hold. ſ. 21 
50 Therefore, only a treſpaſs to ſteal 
corn or graſs growing, apples on a 
tree, lead from a houſe or church, 
unleſs they were ſevered at one time 


and taken away at another. ibid. 
(Sed vide Corn and Lead.) 
51 The reaſon of this diſtinction. 143 


52 By the common law a cheſe in ation 
is not capable of being feloniouſly ſtolen. 


6 23” 


53 By 2 Geo. 2. c. 25. ſtealing any 
of the ſecurities therein named, is made 
ſuch felony, as ſtealing guods of the 
like value would be. ibid, 


54 By 5 Geo. 3. c. 25. to rob any 


mail, or to ſteal any letter or packet, 

is death without clergy. 142, 14 
55 Larceny cannot be committed bf 
things of a baſe nature, as dogs, cats, 


Yy 3 | bears, 


- 


, 
. 
> 
* 


. 


*% 


g 66 Stealing the goods of a chapel, 


' 
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bears, foxes, &c. Kc. But by 10 
Geo. 3. c. 18. a puniſhment is in- 
flicted on deg-ſtealing, Page 142, 
EY 143 f. 23 

56 Larceny may be committed of a re- 
claimed hawk, both at common law 
and by 37 Ed. 3. c. 19. ibid. 
57 The property of which larceny is 


committed, muſt belong to another. 


ſ. 24 

58 To take treaſure trove, wreck, waif, 
or ſtray, is not felony, unleſs firſt ſeil- 
ed by the perſon intitled to them. 
Sed vide Shipwreck.) 144 
Fiſh at their natural liberty cannot 

be the ſubject of larceny at common 
law. (Vie $1/h.) © ſ. 25 
60 Nor deer,” hares, or conies, in a 
. foreſt, chace, or warren ; ¶ ide Hun- 
ters—Black Ad.) nor old pigeons, 
being out of the houſe, &c, {. 26 


61 But it is felony to ſteal creatures | 


fere nature, fit tor food and reduced 
to tameneſs, ibid. 
62 So, alſo, wild animals ſo incloſed 
that the owner may take them wnen- 
ever he pleaſes. ibid. 
63 It is felony to take ſwans marked, 
or pinioned, and unmarked, if in a 
private river or pond. - But guere, 
as to their eggs or young ones, 3#lid. 
27 

64 Horſes, or any creatures domite 
nature, and fit for food, as ducks, 
&c. or their eggs or young ones may 

be the ſubjects of larceny. ſ. 28 
65 Felony may be of goods, the owner 
of which is unknown, and the indict- 
ment ſhall be cuju/aam hominus ig uoti. 

1. 29 


church, or parith, may be laid ona 
capella— bana domus et eccleſie—bona 
parochianorum. , 145 
67 In ſtealing a ſhroud from a dead 
corpſe, the property mult be laid in 
the owner of it when it was put on. 

| ibid. 

68 In what caſe a man may be guilty 
of larceny in taking geods, the abſo- 
lute property of which is in himſelf, 


Fig 


ſ. 30 


69 The value muſt exceed 124. or the 


70 If two perſons ſteal 8 abc 
value of 12. each =; il de 


| guilty of grand larceny, hg 4; 
71 The ſtealing to above the — 


of 12 4. muſt be at the ſame time 
not ſeparate acts of ſtealing; for the 
law will not permit things ſtolen at 
different times to be added together, 
= order to conſtitute either grand 
arceny or a capital offence, . 33 

| | N 
72 Caſes in which larceny is —— 
from clergy. 140 
73 Petty larceny is ſtealing goods of, or 
under the value of 12 4. . 34 
74 All petty larceny is felony, and re. 
quires the word feloni?, but it is only 
puniſhed with forfeiture of good:, 
and whipping, &e. . 30 
75 If the indictment be for ſtealing to 
the value of 10s. and the jury fnd a 
general yerdict guiliy, but that the 
goods were worth but 104. it is only 
petty larceny. . 35 
70 By 4 Geo. 1. c. 11. and 6 Geo. 1, 
c. 23. perſons convicted of grand or 
pou larceny, intitled to clergy, and 
iable to be burned ia the hand, &c. 
may be tranſported for ſeven year. 
l. 37 
77 There are no acceſſaries in petty lar- 
ceny. N 


LAW. 


1 In what inſlance the law of +2: 
agrees with the common law of Fu. 
gland in the crime of murder, 1-1 
How the common law ditters with te 
law of Moyes, in reſpect to ccrn 
larcenies. 13 
The Me/aical law rather proves the 
lawfulneſs, than the unlawtuincls, of 
uſury, $20 
If the court, in time of peace, put 5 
man to death, by martial law, bo 
the judges and officers are guilty of 
murder, 130 1.59 
Aliens invading the kingdom, ſhai 
be tried by martial law. 51 
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_ ſealing will be only petty larceny. 
2 6-41 
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LEAD.—Viae Freehold. Stolen Geods. 


iy z Geo. z. e. 25. & 7 Geo. 3. 
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LAW BOOKS. 


The king may grant the excluſive 
right to print law books—the reaſon 


of this privilege. Page 471 f. o( 6 


LAWYER.—/Vide Counſellor, Barri- 


fer. Attorney. 


LAY MAN. 


1 Thepuniſhment of a /ayman for mak- 
ing an affray in the church. 271 
2 The puniſhment of à /ayman for de- 
praving the common prayer, 13,14 


LAZARETS,—Fide Quarantine. | 


LEET. | 


1 All affrays are inquirable at the! 
leet, 205 f. 1. 

2 The reaſon why the leet has no ju- 
riſdiction over a private aſſault. ibid. 

3 A nuiſance in azy way is puniſhable 
by iadictment in the court leet. 

366 f. 1 

+ 4 preſentment for not repauring an 
highway, in the court leet, is not 

traverfable, unleſs it concern the free- 

bald. 416 


* being bound to ſuch repairs in| 


tapect of the tenure of his lands, &c. 
| 421 


LETTERS.—Yide Poft-Office. 


& 5G. ſervants of tie polt-oftice em- 
bruzling any letter, packet, or bag 
of letters intruſted to his care, con- 
taining any ſecurity for the payment 
6! raonies, are guilty of felony with- 
ot clergy 140 
? Ard whofoever ſhall rob any mail of, 
or Pea! any letter, packet, or bag of 


letters ſent or conveyed by the poſt- 
office, ſnall ſuffer death without cler- 
v. Page 143 

3 By 9 Geo. 1. c. 22. whoever ſhall 
ſend any anonymous, or fiitious let- 
ter demanding money, veniſon, or 
other valuable thing, ſhall ſuffer death 
without clergy. | 226 
Byge7 Geo. 2. c. 15. to ſend any 
acer threatening to kill or mur- 


der another, or to burn their houſes, 
out-houſes, barns, ſtacks of corn or 
grain hay or ſtraw, though no mo- 
ney, be demanded, thall ſuffer 


death grithout clergy. \ ibid. 
5 ConſtrgQionsupon this ſtatute. (N) 6 
6 By 30 ch. g ſend any 


ſuch letter Mreateni accuſe an 

perſon of any crime, puniſhable —. 
death or tranſportation or pillory, or 
other infamous puniſhment, with a 
view to extort money, goods, &c, ſhall 
be pilloried, &c. or tranſported. ibid. 


| 
7 It is a very high offence to challenge 


another, by letter, to fight a duel, or 
to carry ſuch a letter, 266 
8 Sending a letter full of\proyoking 


language without publiſhing It, 1s 
highly puniſhable, Vs 
| | x 


LETTERS PATENT. -i M- 
nopoly, Grant. 


LEVYING WAR.—F: 


LEWDNKESS, 
1 All oper lewdneſs, groſsly ſcanda- 


lous, is indictable as tending to ſub- 
vert religion and morality. 10 f. 4, 5 


11 


1 A libel is a malicious defamation in 
printing or writing, or expreſſed by 
ſigns, or by pictures. 352 c. 73 

2 It is ſeverely puniſhed becauſe of irs 
direct teudency to a breach of the 


peace. 
* 
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80 4700 ſcandal written in à ſcoffing 20 The amanuenſis of a libel js 
or ironical manner, is libellous. 


” ** ; 4 
. * 
— 


7 
15 


perſon, is a libel. ſ. 5 


c. | 

6 It is no juſtification of a libel that the 

contents are true | +. 0 
'7 The reaſons for this m 

| BA writing which defames phvate per- 


9 But libels againſt public characters are 
10 Hut no ſcandalous or impertinent 


gal proceedings will amount to a li- 


"ws, 


loud 
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um, . ui! 
of Making it. rag 


Page 353 f. 4021 Sending a provoking letter to au. 


4 So alſo a defamatory writing, expreſs- 
ing only one or two letters of a 


name, but ſignificant of a particular 
5 A friend of the party libelled, muſt 


prove that he underſtood its A 
T 2 | 21 id, 1. 


ibid. 
% (N)1 


ſons, 


libelſdas v if the ob- 
mati a2 public 
354 f. 7 


is equall 


character? 
moſt heinous. ibid. 
matter contained in public or in le- 
del, even it the court has no juriſdic- 
tion. ſ. 8 


11 Vet if it maniſeſtly appear that the 
ſole intention of the ſuit was for the 


12 But no preſentment of a grand jury 
ſhall ever be eſteemed libellous. 35 5 
13 Nor can any writing be libellous 
unleſs it reflect upon ſome perſon. ibid. 
14 But writing an obſcene book may 
be puniihed by the temporal courts. 
YI ibid. (N) 2 

15 Thoſeyvho compoſe a libel may be 
puniſhed as well as thoſe who publiſh 
it, and ſo may thoſe who procure it 
to be compoſed or publiſhed. ſ. 10 
16 Ignorance of the contents is no jul- 
* tification for diſperſing a libel. 76:9. 
17 And if a perſon either read or hear 
a libel, and afterwards, maliciouſly 
read or repeat it, or lend it to another, 
he is guilty of publication. ibid. 
18 Copying a libel is prima facie evi- 
dence of publication. ibid. 
19 [f ſervants publiſh a libel during 


their maſter's impriſonment, they 


having no poſſible acceſs to him, the 
crime ſhall not be imputed to the 
mailer, unleſs /ce-ze privitv appear. 


ibid, (N); 


I 
; 


2 


publication. ibid, 


26 And, guere, if he who only repeat 


a libel in jeſt and merriment, is there. 
by guilty. ibid. 14 


27 A libel is puniſhable by fine and cor. 


poral puniſhment in the diſcretion of 
the court, 357 


LICENCE. 


How far neceſſary to enable recu- 
ſants to go above five miles from 
home. 35. 40 
In what caſes a dove-cote cannot be 
built by a tenant without licence 
from the lord 362 
The penalty of going abroad without 
licence, 74, 135 
By 26 Geo. 2. c. 33. it is felwny 
without clergy to forge a marriage: 
licence, | 17 
The manner in which retailers d 
ale, beer, ſpirituous liquors, frong 
waters, and made wines ſhall be l. 
cenſed (vide public-houſes). 45400 44 


"I ns > 


He who gives rhe lie to another in 


Weſtminſter-Hall, fitting the cout, 


ſhall be bound to kis good _— 
i of. 

Obtaining money, Kc. by no «rl 

contrivance, but merely on 4 bart | 


rated lie is not puniſhable * 


$1; 5 


LIFE Vid: Homicide. Exenſable. 
Murder. Manſlaughter. * 


LIGEANCE.—ide Allegianct« Tes 


ſon. 


the huſband only. ibid. 
Iris offender muſt be a lodger at the 

LINE N.—#7de Callico. u. of the ſelon ). ibid. - 
8 The indictment muſt ſtate the name 


LIM B S.—FVide Maim. 


L I P. Via Maim. 


1 In what caſes it is felony to cut off 
another's lip. Page 175, 176 


LITERARY PROPERTY. Via. 
Boote,. Authors. 


LIVERY. 


1 To give liveries for maintenance is 
- highly criminal. 544 f. 43 


LOCKS. 


1 It is felony, without clergy, to de- 


ſtroy locks, &c, on navigable rivers, 


198 c. 55 


LODGER and LODGINGS.—Via- 
Larceny. Bur, lary. 


1 It was doubtful at common law, whe- 
ther robbing lodgings, fairly taken, 
of the furniture let with them, was 
felony. | 137 

2 If the lodgings were taken with an 
original defion to ſteal the furniture, 
the taking was felonious. ibid, 

$ By 3 & 4 Will. & Mar. c. 9. if any 
perſon ſhall take away with intent 
lea] any chattel or furniture, which 
by contract ſhall be let to him with 
lodgings, he ſhall ſuffer as in felony. 


1: 


3* 
* . 
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5 Nor without him, if the lodgings 
were let to him. . ibid. 
6 If the lodgings were let jointly, it 
ſhall be conſi as the taking of 


of the perſon by whom the lodgings 
were | 2 f ibid. 

9 'Fhe property ſtolen m the fur- 
niture Hf the lodgings, or ſuch other 
thing, nd Way bly de con- 
ſtrued 1 be win them. 

: ibid, 


4 
, * 
3 


4 A wife cannot be found gulf) e 
Ber huſband on this ſtatute. i _ 


” 


10 The apartment of 2 lodger is his 


manſion houſe, and may be ſo laid in 
burglary, provided the landlori does 
not ſleep under the ſame roof, 164 
11 If the landlord ſleep under the ſame 
roof, and the lodger's apartment is 
divided from the reſt of the houſe and 
has a ſeparate door, it may be laid as 
the manſion houſe of the lodger. 


$364 
LONDON, 


1 The charters of the city which require 
that the lord mayor ſhall be the prin- 
cipal in every judicial commiſſion, 
extend not to ſuch cauſes as are limit- 


ed by ſtatute to particul _ 
| 178 . 8. 
C ab 
LORD, 


1 How far the lord may maintain the 
ſuit of his tenant. c. 83 f. 21 
The licence of the lord where neceſ- 
fary to enable his tenant to build a 
dove- cote. 362 


LORD DAY. 


1 No perſons to aſſemble out of their 
own parithes for any ſport whatſoever, 
nor any unlawful paitimes to be uſed 
by perſons in their own pariſhes on 
Sunday, on pain of 3s. 4d. 11 f. 1 


ibid. 2 No market to be held on any fellival, 


tke 


— 
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che four Sundays in harveſt excepted. 
No perſon ſhall t 
3 on ſhall publicly cry or ſell 


ds, except milk before nine in the | 1 Not puniſhable criminally, p 
morning, and mackrel _ of church- | 2. Lunacy only, a partial derangeren 
7 e 2 12 f. 4| of mind. 
4 No common carrier, drover, &c. ſhall 3 7 — and dangerous be? 


time. 


travel on this day, on pain of 20, nor 
any boat or barge, unleſs allowgd b 

- juſtice, on pain of 5 e.—nor-any game 

be deſtroyed— nor any hogſe opened 

for publicly debating. 1 & 12 f. 4 

But works of neceſſity or duatity may 


where they are found. 2 f. 4 


th AR MONTH.—77:C omputaticn, 


EUNATICS,—/ ig Madaus. 


ecured by the juſtices of the Place 


be perſormed meat may be drefled 
aud wid by victuallers - dihers may 
be baked by bakers, but gere, as to 
rolls. 2 (N) 2 
6 Fiſh carriages may travel on the Lord's 
© day, and forty watermen may ply 


may work within the bills of morta- 
kty. h 12 


IL. OO MS. | + Madneſs is a total alienation of the 
be: ; : mind, 2 (N) 2 
1 Deflroving them, in certain branches, 2 Anciently madmen were puniſhed for 


— 


e mwanutactures, made felony with- 
but clerg.. 230 f. 2. 231 f. 3, 4&5 


1 By 25 Geo. 3. c. 57. the counter- » 
feiting of lottery orders or tickets 
made ſelony without clergy. 209 
2 The dog may act as magiſtrates | 

in apprehending offenders. ibid. 5 
A reward of yo/. for diſcovering, 
&c, of offenders, and a pardon to 
© accoinplices, e bid. 6 


— 


LOVE. 


4. Such as took upon them to do any 
thing tending to provoke unlawful ; 8 
love were puniſhable by the x Jac. 1. 
c. 12. for witchcraft—but that act g 
is repealed oy 9 Geo. 2. c. 5. and 

retenders to ſuch arts are puniſhable 
vear's impriſonment, and ſtand- 
ing four times in the pillory, &c. 9g 


upon the Thames, hackney coaches | 1 M** be ſold an Sunday. 1 


| able by any criminal proſecution 
LOTTERY ORDERS. whatſoever. | 2 f. 1 


MAC K REI. 


* 


MAD MAN. 


treaſons againſt the life of . 2 
2 


At preſent, madmen are not puniſh- 


If a priſoner become mad at any in. 
terval between commitment, arraigu- 
ment, trial, conviction, judgment, 
or execution, all ſubſequent proceed- 
ings againſt him ſhall ſtop. 2 ſ.3 
But the madneſs muſt be plain and 
unequivocal, not any idle frantic 
humour. 2 (NI: 
How the fact of madneſs ſhall be 585 

4 3105 
By 17 Geo, 2. c. 5+ vagrant Mad- 
men, whoſe diſorder is dangerous. 
may be ſecured and confined by a. 
order of juſtices. 21.4 
A madman may be compelled to make 
ſatistaction by a civil action, 345 
Madneſs induced by intoxication # 


no excuſe for the commiſſion wh A | 


r 7 - 


A Taxis or PrIincirar MATTERS. 


11 It is no ts recognizance | 12 There are no acceſſaries after ths 


for the peace, to confine a friend who fact in maim. Page 176 
ad. taken ther KLs 
1 ncluhon that 1eit-mur | 
is ill founded. 1 8 MAINTENANCE, 
£3 
II Is an unlawful upholding of quarrels, 
M A G I C.—Vide Witchcrlift." to the hindrance of common right. 
% 535 e. 83 


| ide Poſt Office. Larcewys 2 And is either ruralis, or aſſiſting one 
relies; . * in his pretenſions to — — 
| &c. in the country, which is puniſh» 
M A1M. | | able by he king, with fine and im- 
priſonment. ſ. 2 
1 Maim is an injury to the perſon of 3 Or curialis, in a court of juſtice, by 
another, by which he is rendered leſs | officiouſly intermeddling in ſuits no- 
able to defend himſelf, or annoy his | way belonging to the party, ſ. 3 


adverſary. 175 f. 104 To aſſiſt with money, or to retain 

2 As weakening a man's hand or finger,, counſel for another, /zems to be 
ſtriking out his eye or foretooth, or | maintenance, ſ. 4 
caſtrating him. ſ. 205 Soitis ſaid, that to perſuade a coun! 

3 But cutting off an ear, noſe, &c. are] to aſſiſt another's cauſe, is mate» 
not maims, for it does not weaken, | nance. 836 f. 5 
but only disfigures. ibid. |6 So to open the evidence to the jury, 

4 All maim is felony. f. 3] or to give evidence uncalled for, or 

; How caſtration and other maims were | to ſpeak as counſel, or to retain an 
anciently punithed, ibid, | attorney, &c. is maintenMee. | . 6 


6 A man who maims himſelf, either y So it a powerful patron threateg to 
to induce pity, by begging, or to] ſpend money in another's cauſe, e. 
avoid inliſting as a ſoldier, may be ſ. 7 
indicted and fined, 176(N) us So if a juror ſolicit a judge to give 

7 By 37 Hen. 8. c. 6. to cut off an-] judgment, &c. ſ. 8 
other's ear, otherwiſe than by law, [9e But it is not maintenance to give an- 


chance medley, ſudden aftray, or ad- | other friendly advice what action to 
venture, forfeits treble damages and | bring, or to recommend an attorney, 
tol. to the king. ibid. ſ. 7] Kc. 537 1. 9 


8 By 22 & 23 Car. 2. c. 1. by lying in 10 Nor even to give another money 
wait, to cut off or diſable any limb, before a ſuit is commenced, except it 
or member of another, with intent to] be given for that purpoſe. . 10 
main or disfigure hin, or to aid, &c.|11 But maintenance may be as well after 
therein, is telony without clergy. | judgment, as pending the plea. ſ. 1. 

176 f. 4412 A remainder man, or reverſioner, 

7 But no corruption of blood, loſs of may maintain the ſuit of the tenar 
dower, or forfeiture, &c. ſhall enſue, ſ.5 | in tail or for life. 538 f. 

19 If the offender matms, he is within | 13 So the r may maintain his Ice, 
the above ſtatute though the pri-] if the inneritance come in queſtion, 
mary intention was to murder, and not bra. 
merely to mai m. ſ. 614 So the alienee may maintain the 

11 If the offence be not within the act, title of thoſe under whom he claims. 
the offender may be indicted or ap- | ivid. 
_m_ tor maim, at common law,|15 So a leſſee, in future, upon a con 

* an action of treſpaſs (which is moſt tingency, may maintain thule who 
ulual} may be brought for damages. poſſeſs the term. ſ. 13 


- 


(N) 2 | 16 do 


4 


A TaBrEt or PRIN 


16 So the heir apparent may maintain | 
- the anceſtor. Page 538 f. 14 
»7 And now fince 4 Ann. c. 16. f. 9. 
which make all attornments needleſs, 
the prantee of a reverſion may main- 
tain the tenant in poſſeſſion. ſ. 15 
18 A warranter is bound to maintain 
the tenant. 5391. 16 
19 Whoever has an equitable intereſt, 
even to a choſe in ation may maintain 
another in a ſuit relating thereto. 


33 And by ſtat. Weſt. they 


PAL MArT ERS. 


out the expectation of repayment 
and, guære, if falicitors == lay out 
money for aclient. Page $42 f. 28 


32 No counſellor or attorney can juſti. 


fy any deceitful practice in maintain. 
ing a client's cauſe. l. 29 
. = * ma be 
diſqualified, impriſoned for * 
and a day, and otherwiſe puniſhed at 


the king's pl . ibid, 
34 Counſellors, &t. who are not ſworn, 


70 | ; ſ. 17] are equally within the ſtatute. f. 30 

20 So where perſons claim a common | 35 All . and falſehood tending to 
intereſt in the ſame thing, they may] impoſe upon or abuſe the court, are 
maintain each other. . 18] Within it. l. 31 


21 And he who is bail for another, may 
interpoſe to have his appearance re- 
corded, but not further. ſ. 19 
22 A father, or heir apparent, or the 
huſband of an heireſs, may maintain 
ſuits reſpeCtively—but a godfather 

cannot advance money, &c. 540 ſ. 20 
23 So the lord, or cellui que w/e of a 
ſeigniory, may maintain the rn 2 
— | 21 

24 And the tenant may fand by his lord 
at the trial. 22 

25 A maſter may retain counſel for his 

ſervants, and ſtand by them at the 
trial, but he cannot ſpeak for them. 
| 1 541 f. 23 

26 But the maſter cannot lay out money 
for his ſervant in real actions, as he 
may do to keep him ſrom gaol in 
other actions, unleſs the ſervant conſent 

- that his wages ſhall be ſo e 
| y- ibid. 

27 But a fervant cannot cannot lay out 

his own money in his maſter's 2 
-2 

28 A man may go with bis W. 
to counſel, but he cannot ſupport him 
with money in his ſuit. ſ. 24 

29 But a man may lawfully give money 
to a poor perſon to carry on his ſuit. 

| ſ. 2 

30 A counſellor may defend his diene 
but he cannot give him money to 
ſupport his cauſe, or threaten a juror 
in his behalf. 542 1. 27 

31 An attorney retained, may conduct his 
client's cauſes in the courts of which 
he is an attorney, &c. but they can- 

not expend money for another with- 


36 Or where an attorney ſues out a falſe 
writ,-or brings a precipe againſt a poor 
man, &c. or procures judgment 
without warrant, or pleads a fal 
plea, ſ. 32to35 
37 All maintenance is prohibited by 
the common law; the offenders ate 
anſwerable in damages, and may 
alſo be indicted and fined and im- 
priſoned, l. 36 
38 A court of record may commit for 
maintenance in the face of the court, 


39 By 1 Ed. 3. c. 14. none by ſending 
letters, or otherwiſe, ſhall maintain 
ſuits and quarrels. 

40 By 1 Rich. 2. c. 4. maintenance by 
the king's ſervants, ſhall be puniſhed 
at his pleaſure—other leſs officers 
ſhall be impriſoned and diſqualißed, 
and all other perſons by fine and 
ranſom. "IR 544 

41 Maintenance in a court baron, 1» 
within this act. ſ. 39 

42 Nul tiel record à good plea to mam. 
tenance. . % 

43 A perſon is not liable for taking o 
an ori; inal which is never returned. ih. 

44 It is immaterial whether the plaii- 
tiff recovered, or was nonſuited. ſ. 4! 

45 Whoever fears that another will 
maintain his adverſary, may have 4 
writ to prohibit him. {. 47 

46 All perſons are prohibited from g''- 
ing badges, &c. for 3 

47 By 32 Hen. 8. c. 9. none . 
maintain any action where any pat. 
ſon ſhall have authority to hold 77 


A TaBtt or PrINncitaln MaTTta 


of lands nor embrace any freehol- 


ders, or jurors, or witneſſes, on ain 
of 101. &c. Page 544 f. 44 
$ On information on this ſtatute mult 
alledge that the maintenance was 
« unlawfully” committed. 545 ſ.45 
49 Maintenance of a ſuit in a 2 
court, is not within any of the above 
ſtatutes. | . 46 
zo So it muſt ſhew that a plea was, de- 
pending, . 47 


MALICE. | 


1 Arſon cannot be committed unleſs 
the burning be malicious. 167 f. 

2 But malice againſt one ſhall be con- 
frued as malice toward all. ibid. 

3 What ſhall be conſtrued malice ex- 
preſs and implied. 118 

4 Malitia argreditur perſonam. 103,113, 
126, 132 


MALT. 


1 Whether making corn into malt will 
alter the property. 139 
2 Neither malt, nor corn bought to be 
malted, within the ſtatutes againſt 


toreſtalling. 484 
MALUM IN SE. 

1 Every nuiſance is malum in Je 362 

ſ. 8 


2 Every monopoly is malum in ſe. 471 


MANSION HOUSE. ide Burglary. 


1 Domus maſionalis and meſſuagium are 
equipollent. | 283 
2 In arſon it is not neceſlary to lay the 
offence as in a manfion houſe, domus is 
enough, 166 


MANSLAUGHTER. 
1 Homicide without malice is called 


manſlaughter, and ſometimes chance 
medley. 115 c. 30 
2 It is that killing which happens ei- 


et on a ſudden quarrel, or in the 


11 If death enſue by ſhootin 


ſlaughter. , 


- commiſſion of an unlawful af, wirk- 


out an intention of miſchief, Page 115 
| . 1 


3 It muſt be done without premedita- 


tion, therefore there can be no ac- 
ceſſaries before. ibid. ſ. 2 


4 The ſpecial matter cannot be plead- 


ed, but muſt be given in evidence o 
the general iſſue. 105 C. 3 


5 To kill another, who claiming title 


to a houſe, attempts to enter it by 
force, or ſhoots at it, or who breaks 
a window to make an arreſt, or hedges, 
after being forbidden —is manſlaugu- 
ters 108 f. 23 


56 In ſelf defence, where the circum- 


ſtances would otherwiſe ju/tify the ho- 
micide, if the party kill the aſſail- 
ant without apparent neceſſity, it i 
manſlaughter. 109 
If a huſband kill the man, with whom 
he finds his wife committing adultery 
it is only manſlaughter. 110 (N) 1 
If a workman fling down a piece of 
timber ix play, or in | frequented 

ſtreets, and it happen t kill, it is 

manſlaughter. 111 f. 4 


9 So if a parent or a maſter corrett a 


child or a ſervant in a barbarous or 
immoderate manner, or make uſe of 
an unuſual or improper inſtrument ſor 
the purpoſe. . 5 


10 Therefore if an officer of the im- 


preſs ſervice firing at a boat in de 
uſual manner, happen to kill, at que# 
it is only manſlaughter. 164d. (N) 2 
at deer 
in a third perſon's park, or ſhooting a 
gun, or throwing ftones in a place of 
public reſort, or by doing any idle 
action likely to create bodily hurt, 


or playing with ſwords, or firing piſ- 


tols in a highway, &c. it is man- 
ſlaughter. 112 f. 9 (W3 


12 If he who draws upon another in a 


ſudden quarrel, make no paſs at him 
till % ſword be drawn, and then fight 


with him and kill him, he is guilty of 
manſlaughter only. 


123 f. 28 


13 If two tall out, agree to fight, fetch 
weapons, and during the heat of 

blood one kill the other it is man- 

124 f. 29 
14 Lu- 


A, TABIE or Principal Matters. 


14 Indulgencies are ſhewn to the frail- | 
ties of human nature. Page 1241. 30 
15 But no infidelity, treſpaſs, words, | 
geſtures, or provoking circumſtances, 
however malicious or aggravated will 
reduce the crime of murder to man- 
ſlaughter. ſ. 33 
16 But upon ſuch provocation if it 
plainly appear that he meant only to 
chaſtiſe, and not to kill—or if be 

\ had reſtrained himſelf till the other 
was on his guard, and then in fight- 

ing kill, it is only manſlaughter. 125 
17 So alſo if one, ſeeing two fight, takes 
part with one of them and kills the 
other —or where a man finding a man 
in bed with his wife, or being actual- 
ly ſtruck by another, or pulled by the 
noſe, &c. immediately kills him. 

. 35, 36 

18 It has been held manſlaughter only | 
to kill another in contending for the 
wall; or in defence of his perton from 
an wnlawfty arreſt, or of his houſe 
from a forcyþle entry; or if the poſ- 
ſeſſion 0 ublic room; or to revenge 
an injury done to a child; or in 

_ ducking another as a prick-pocket ; or 
in defence of national character, &c. 

© 125 f. 36, 37 and (N) 1 
19 If a third perſon happen to be kill- 
ed by one engaged in a combat with 
another, it is manſlaughter only. 
127 f. 44, 45 

20 If a ſervant ſeeing his maſter en- 
gaged, take his part and kill the ad- 
verſary it is manſlaughter only. 
128 1.49, 50 

21 [f an officer be killed in attempt- 
ing to execute an unlawful writ, it 
is only manſlaughter. 130 (N) 
22 By 1 Jac. 1. c. 8. a certain ſpecies 
of manſlaughter converted into mur- 
der, (vide Murder. No.) 115 to 
117 


MaNUrACTURER. 74e Artificer. 


MARINE R.—Vide Piracy, 


1 How mariners in the king's fleet, are 


2 How for profane curſing and (yer. 
ing. : Page 12, I3 

3 now eng burning any magazine of 
powder, or any veſſel, or boat, 
tackle or furniture, — 


ſhall ſuffer death, 


- 


I 
&c. ſhall wilfu 


and vagabonds 
6 If any mariner, 

deſtroy the ſhip, &c. &c. to which he 

belongs, ſhall ſuffer death without 


34 
lly 


clergy. 185, 186 


MARKET TOWN. / iz Hi, Ina, 
Engroſſing. 


MARRIAGE. 


1 By 3 Hen. 7. c. 2. whoever ſhal! tak: 
away and defile, or marry any woman 
novng ſubſtance, for lucre thereot, 
againſt her will, and to her diſparage-- 
ment, or abet the ſame, or receive 
the woman, ſhall be guilty of felony. 

1710 

2 By 39 Eliz. clergy is taken from 
principals and acceſſaries before. .. 3: 

3 The ſeveral determinations made 
upon theſe acts. ſ. 3 to ſ. 10 

4 By 4 & 5 Phil. & Mary c. 8. who- 
ever ſhall allure a girl uader 16 and 
unmarried from her guardians, ſta! 
be fined and impriſoned two year: 

172 f. 10 

5 If the ſeducer deflower or marry ber, 
he ſhall ſuffer 5 years impriſonmen!, 
and fine at diſcretion. ibid. 

6 If any female above 2 years of abe 

| conſent to unlawful matrimony, {l* 
ſhall forfeit all her lands to the next 
of kin, &c. 172, 173 

7 Various determinations upon this fr. 
tute, 173 (N) 

8 By 26 Geo. 2. c. 33. to folemui: 
matrimony in any other place than 


where banns have been uſually pub 


licked, unleſs by ſpecial licence, and 


puniſhable for ſodomy, N 


except 


F 


A Tas or PrkINciPal MATTER & 


except the parties are Jews or Qua- 
— 1 is felony and r 

14 years. Page 173 f. 11 
9 To counterfeit, alter, or deſtroy any 


marriage regilter, is death without 


{. 12 

lergy · ; | 
10 The forfeiture for a popiſh mar- 
rage 3437 

| 


MARSHAL, —/ide Conflable, Mur- 
er 


MASTER, | 
1 Not juſtified in beating his ſervant in 
2 cruel and barbarous manner or with 
an improper inſtrument. 111 
2 A a: is included under the 
word ©* maſter,” 1 25 Edw. 3. re- 
ſpecting petty treaſon, 132 
3 co chaſtiſing a ſervant in actual 
ſervice, is not an aſſault, for which 
a recognizance of the peace ſhall be 
forfeited. 7 259 
4 A ſervant may juſtify beating another 
in defence of his maſter, 26. 
6 How far a maſter may maintain bis 


| 
, 


MASS. 


1 By 23 Elia. c. 4. to fay or ſing 
maſs, incurs a forfeiture of 200 
marks, and to hear maſs, 100 marks 
and a years impriſonment. 39 

2 By 11 & 12 Will. 3. c. 4. whoever 
ſhall apprehend a popiſh prieſt for 
daying maſs, ſhall receive 100/. and 
the offender ſhall ſuſfer 
impriſonment. | ibid. 

3 But by 18 Geo. 3. c. 60. this 
puniſhment is repealed, provided the 


oftender takes the oath therein pre- 
ſcribed. ibid. 


MEA Li—Vide Bread.—Baker. 


4 


ME MB E R.—/id Maim. 


perpetual | 5 


MESSUAGE.—/ig 
/ Forcible Entry, 


MILE S.— Via. Computution, 


MILLER 


1 In what caſe a miller may be guilty 
of larceny Page 135 


MILLS, 


i By 9 Geo. 3. c. 29. maliciouſly to 

burn or deſtroy any mill, is felony 
without clergy. 223 
Riotouſly and tumultouſly to demoliſh 
or begin to demoliſh any mill or the 
works thereto belonging, is felony 
without clergy, zog 


| 


MIN ES 


To ſteal property from mines not 
larceny by the common law, becauſe 
of its adherence to the freehold, 
141, 142 
All mines of gold and ſilver belong 
to the king, 70 
3 By 25 Geo. 2. c. 10. to break into 
any black lead mine, or into'any pit 
or ſhaft, or unlawtully to take away 
any lead from a mine, without 
forcibly entering it, is whipping, 
&c. or tranſportation, 218 
4 By g Geo. 3. c. 29. to damage or 
deſtroy mine engines, is trantporta- 
tion for ſeven years. 238 
How far the king may grant an ex 
cluſive right to allum mines 473 


MISBEHA VIOUR.—7#7'ae Behax leur. 
MISCHANCE.—#Fide Homicide. Mu- 
der. Manflaushier. 


1 A hurt by miſchance forfeits not a 
recognizance for the peace; but it is 


no excuſe in a civil action. 260.1 27 
MIs- 


A TABLE or Princital MaTrttas, 


MISPRISION.—Pide Thiftbete. | 


IMiſpriſion ſignifies all ſuch high of- 
fences, as are nearly bordering upon 
capital. Page 86 c. 20 

2 A miſpriſion is contained in every 
treaſon or felony. ibid. 

3 The king may proceed for the miſ- 
priſion only ibid. 
4 Miſpriſion is either negative or poſi- 
tive. ibid. 
Miſpriſion of treaſon conſiſts in the 
bare knowledge or concealment of 
high treaſon | ſ. 2 
6 What ſpecies of aſſent will convert 
miſpriſion into high treaſon. ſ. 3, 4, 5 

7 A perſon who is only told that there 
will be a rebellious riſing without he 
news of the circumſtances, is not 
bound to make diſcovery of ſuch in- 
ſormation. 87 1.6 

8 By 13 Eliz. c. 2. to forge foreign 
coin not current, or to aid therein, 
is e of treaſon. ſ. 7 

9 Thoſe who barely utter falſe money 
knowingly, were only guilty of a 
miſpriſion at common law. (Lide coin.) 

© *0@ 6 F$ 

10 Miſpriſion of felony is the conceal- 
ment, or procuring the concealment 
of a felony, either by common law 
or ſtatute. 261 1 2 

11 Silently to obſerve the commiſſion 

of felony, is miſpriſion. (N) 1 

12 Concealment of treaſure trove is 

miſpriſion of felony. ibid. 

13 By 3 Edw. 1. c. 9. officers procur- 

ing or concealing felonies done in 
their liberties, or who will not arreſt 
the offenders, ſhall be impriſoned one 


year, and make grievous fine, or | 


ſuffers three years impriſonment. ſ. 3 
14 By 3 Hen. 7. c. 1. an inqueſt may 
be taken to enquire of concealments, 
&c. | . 4 
15 Cauſing an abortion is only a high 
miſpriſion. 121 f. 16 


. 


1 Cannot amount to a felonious in- 


MIXTURE.—Fide Bullion, Cui 


MONKEY, 
1 No felony to ſteal a monkey, P, 143 


MONOPOLY. 


1 Monopoly is a grant from the king 
of the excluſive right of property in 
any thing. | 470 f. 
2 It only differs from ingroſing, in 
that the one is the grant of the king, 
and the other the act of the ſubjett, 
M1 

3 Both monopoly and ingroſſing ar 
equally reſtrained by the common 
law. ibi. 
4 All ſuch grants are void and the per- 
ſon who procures them is liable to be 
fined. 470 
5 Becauſe they are againſt the free- 
dom of trade, and detrimental 
the publick. (.2 

6 But the king may inſtitute mercantile 
fraternities, with power to make bye 
laws for the regulation of, not to r. 
ſtrain trade. | = 
7 But he cannot grant the ſole impot- 
tation of any particular merchar- 
dize, 47 

8 Nor give individuals an exclubit 
right to trade within certain 0 
For nothing but an act of parliameut 

: can — the freedom of _ 
1014, 

10 An excluſive grant of the ſole i. 
groſſing of wills or making ples 
writs, &c. &c. is void. l.4 


11 Or of making, importing, 2 1 

ſelling play ing cards. j t 

12 But the king may grant for a reaſs- — 

able time, the ſole property of * — 
new invention. * 

13 Or the ſole uſe of ſome preg Cor 

| employments, as printing e Vo 


ſention 


99 t. 3; 


ſcripzurcs, law books, &c. 1; Th 


e Wo 
— — 


rA 


1 


EE 


4 


1 


1 


A Tarr or PR 


4 The reaſon of 


15 Monopolizers auere liable to fine 
impriſonment. 


this privileg e. 
Page 471 iN) 4 


INCIPAL MATTERS. 


31 Nor to any grants concerning the 
digging, making or compounding of 
ſalt-petre or gunpowder; or the 
caſting of ſhot for ordnance; or to 


21 Jac, 1. c. 3. all grants of offices in being and execution before 
69-008 or proclamations tending | the ſtatute not ſuppreſſed by procla- 
thereto are declared void, 472 mation. A Page 475 
1; Corporations diſabled to put any | 32 By 16 Car, I. c. 21. all perſons 
"ſuch grants in force. . 9] natives or aliens, may im gun- 
18 All ſuch grants, &c. ſhall be tried | powder, and all ſubjects may make 


by the rules of the common law. 


f. 10 


19 The trial muſt be in the courts of 
common law, and not in chancery, 
or in the council. ; f. 11 

20 Therefore chancery will never eſta- 
bliſh a right under a charter from the 
crown, until the validity of ſuch 
charter has been tried at law. (N/ 5 

21 But the court of chancery will cancel 
lerters patent. id. 

22 The uſe of the king's name, in /crre 
fa-ias, to repeal letters patent is of 
common right. abi. 

23 The effect and extent of patents can 
only be tried in the king's courts. i. 

24 Any perſon injured by the grant of 
a monopoly, may ſue for treble da- 
mages at law. 473 

2c It any perſon after notice of ſuch 
ation grounded on 24 Jac. ſhall 
obtain an inj unction, or after judg- 
ment ſhall top execution, he thall 
incur à pr emunires ibid. ſ. 13 

26 But this all not extend to letters 
patent for 14 „cats to the authors of 
new invention, provided ſuch letters 
be not contrary to law, or of per- 
nicious tendency. 1. 14 

27 lhe invention muſt be ſubſtantially 
neu, and not an improvement only. 


471 


3 And guere if an invention which 
tends to deſtroy the neceſſity of manual 
labour can be the ſubject of à patent. 

. 16 

2g No old manufacture can be prohi- 
bited, or grauted by a patent as for a 
new invention, ſ. 17 

30 But the 21 Jac, c. 3. ſhall not ex- 
tend to prejudice the privileges of 
corporations, &c, {. 19 


Vor. I. 


and fell gunpowder or any of its 
ingredients, and if any perſons ſhall 
retend an authority to the contrary, 

be ſhall incur a præmunire. ſ. 21 & 23 
33 But by 21 Jac. 1. this ſhall not 
extend to any grant, &c. for digging 
allum mines or the making allum,— 
nor to licences. for taverns ſelling 
wines, &c. 1. 22 
34 By 8 Ann. c. 19. the author of 
any book and his aſligns, ſhall have 
an excluſive right to print the ſame 
for 14 years from the. day of the 
publication. ſ. 24 
35 And whoever ſhall print, or import, 
or expoſe to (ale the ſame without 
the author's written conſent, ſigned 
in the preſence of two witneſſes, ſhall 


36 


forfeit 1 4. a ſheet. 466 
A muſical compoſition, an ir- 
genious abridgment; a uſeful index, 


&c. are ſecured to the author by 
this ſtatute. 


(5%) 
37 But the books ſo intended to be 


protected by this act, mult be entered 


at Stationers Hall. ſ. 25 & 26 
38 And after the ſaid 14 years the right 
of printing, &c. ſhall return to the 
authors, if living, for a further term 
of 14 years. ſ. 27 
39 The caſe of literary property conh 
dered. F N) 7 
40 The manner in which an author 
mutt aſſign his right with reſpe& to 
the contingent intereſt, ibid. 
41 By 8 Gco. 2. C. 13. engravings are 
ſecured to their proprietors for 14 
years. ſ. 28 
42 But to ſecure the property the pro- 
prietor's name and the day of fr/# 
3 the print, mutt not only 


engraved on the plate but printed 
on the print. (N) 1 
2 * 43 And 


| 
| 
| 
| 
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43 And whoever ſhall offend againſt 
this act, ſhall forfeit 5 s. for every 
engraving. Page 478 
44 But this act ſhall not extend to the 

© purchaſers of plates. ibid. 


prints may recover damages and 
ouble coſts againſt thoſe who ſhall 
copy them without conſent. bd. 
46 By 15 Geo. 3. c. 53. the univer- 
ſities of Great Britain, and the colleges 
of Eaton, Weſiminſter, and Wincheſter, 
ſhall have the excluſive right to print 
thtir own books at their own printing- 


profes. ſ. 29 
MONT H—Pide Computation. 


MOSS TROOPERS.—Vide Borderers. 


MULTIPLICATION. 


1 Of gold and filver, or practiſing to 
find out the philoſopher's ſtone, was 
formerly felony. | 73» 14 


MU M.—#ide Publick Houſes. 


MURDER, 


1 Felonious homicide avith malice, is 


either MUkoER, or petty treaſon. 


| | 117. c. 31. 
2 Murder anciently ſignified the Sub, wh 
kiiling of a man. 12 
3 The open wilful killing was Called vo- 
luntary homicide. ibid. 
4 The law concerning Engle/chire. 1. 1 


2 

5 How a pardon of murder muſt be 
worded. ſ. 2 

6 By 23 Hen. 8. c. 1. all wilful mur- 
der 4 malice prepenſe excluded from 
the benefit of clergy. ibid. 

7 Murpzs is the wwilful killing of 
another through malice aforethought. 

| 118 

8 Whenever death is cauſed by an act 
done with a murderous intent it makes 


9 Whenever E who kills another 
alice, 


er. 
ro Whether facts amounting to julit. 
#5 By 17 Geo. 3. c. 57. Proprietors of | 


acts upon m 


however coloured by 
the appearance 
d 


of neteſſity, it is mur. 
Page 105 f. 


able homicide may be ſpecially plead. 
ed to an indictment or appeal of 
murder. ibid. l.; 
11 How far the judge who paſſes ſen. 
tence muſt have juriſdiction over the 
offence, and in what manner the 
officer muſt purſue the judgment, in 
execating a convict, to avoid the guilt 
of murder. - 103, 106 
12 It is juſtifiable to kill a man who is 
attempting to murder. jog, 119 
13 If a parent or maſter deftroy tte 
exiſtence of a child or ſervant by un. 
mercifvl and barbarous correction, or 
by uſing an inſtrument improper and 
likely to occaſion death—it is mur. 
der. ö 111 . 5 
14 Homicide done in the execution of 
an unlawful and mal.cions aft is mur- 
der. 117 f. 10 
15 Accidentally to kill a man by ſhooting 
at poultry with intent to ſteal them 1; 
murder. 112, 113 
16 It is murder to kill, by going «- 
| liberatily with a horſe uſed to firike, 
or by diſcharging a gun among 40. 
courſe of people; or by throwing z 
| ſtone or a piece of timber from : 
houſe into a frequented RW 
113 . u 

17 If a man ſtrike another upon malice 
prepenſe, and then fly to the wal! and 
there kill him; yet he is guilty dt 
murder. a 113 17 
18 By 1 Jac. 1. c. 8. where any perioa 
ſhall fab another, /hat bath not ile 
any weapon drawn, or that hath 10 
then firſt ſtricken; and the perſon 

| ſtabbed ſhall die thereof within 1 
months, the perſon ſtabbing (hall lei 
the benefit of clergy, though 10 
malice aforethought be proved. * 


19 The ſeveral conſtructions which bat 
been made upon this act. 110, I! 
20 Homicide may be committed 2. 
only by thoſe means which are dirt 
mortal, but alſo by ſuch as on L= 


the offender a murderer: 103 


' nying a priſoner the decencies of 


bably and eventually 
death. Page 118 f. 4 
21 As expoſing a fick man to the in- 
clemency of winter; or a child to 
the ravages of a bird of prey; or an 
innocent man to. the falſe accuſations 
of another, on which he is condemned 
and executed; or to [incite a madman 
either to deſtroy his own life or that 
of another; or to lay poiſon for one 
man and it is taken by another; or 
to place a priſoner in a room with 


another who has an infectious diſeaſe ; | 


or to deſtroy the conſtitution by de- 


nature, &c. &c. And perhaps by 
ſuffering a miſchievous animal to 
roam abroad. ſ. 5, 6, 7, 8 & (N) 10 
12 But no perſon, by any act, ſhall be 
ſaid to kill another unleſs he die 
within a year and a day. 119 
23 How the year and day ſhall be com- 
puted. ibid. 
24 If the perſon die within the year and 
day it ſhall be no excuſe that he might 
have recovered if he had been taken 
proper care of. 119 f. 10 
2; Where the wound and death are both 
out of the kingdom, or the one in 
the kingdom and the other abroad, 
it could not be tried by the common 
law ; but this is remedied by 2 Geo. 
8. e. 23, 119, 120 
16 Deatꝭ in England of a wound given 
abroad, may be examined by the 
conſtable and marſhal, and by 33 
Hen. 8. c. 23. it examined by the 
-privy council, the principals may be 
ried in any county by commiſſioners. 

: 119 f. 11 

„A murder at ſea anciently cogniza- 
ble by the civil lav, 1 18 
Now by 27 Hen. 8. c. 4. & c. 15. 
u may be tried before the kiug's 
commuthoners, according to the com- 
men Jaw, 119, 120 
25 tiow the killing of one who dies at 
land of a wound received at fea ſhall 
be tried, a 120 
!9 By 2& 3 Edw. 6. c, 24, where the 
„quad is given in one county and the 
de un happens in another, it is triable 


A TasIE or PRINCIPAL MaTTERS: 
will occaſion 


31 By 26 Hen. 8. c. 6. a murder in 
Wales may be tried in the next 
Engliſh county. Page 12114 

32 The malicious killing of any per- 
ſon, whatſoever nation or religion he 
be of, or of whatſoever crime attain- 
tod is murder. . 15 

33 Cauſing an abortion was anciently 


held to be murder. ſ. 16 
34 At this day it is only a great miſ- 
| priſion, &c. &c. „ 


35 But where one counſels a woman 
to kill her zzborn child and ſhe does 
it accordingly when it is born, he is 

an acceſſary to murder. 121. 17 

36 And by 21 Jac. 1. c. 27. to con- 
ceal the birth of a dead baſtard child 
ſhall be evidence of having murdered 

it. | ibid. 

37 Any formed deſign of doing miſ- 
chief may be called malice. 121, 122 

38 Where two perſons meet on a pre- 
cedent quarrel, in cool blood, and 
fight and one of them is killed this 
is murder 122 f. 21 

39 And in duelling wherever the cir- 

cumitances afford the preſumption 
that the blood was cool at the mo- 
ment of the homicide it is murder. 

| " (.23, 23 

40 No preten-e under which malice may 

be covered ſhall elude the juſtice of 

the Jaw.” | 123, 1. 24, 25 

41 1fa,man aſſault another with zalice, 

and then fly, but on being followed 

kill his antagoniſt, it is murder. ſ. 26 

42 To reſent provocation in a manner 

manifeſtly endangering life, is murder 

if death enſues. ſ. 27 

43 In duelling not only principals but 

ſeconds alſo are guilty of murder if 

the fight prove fatal. 124 C. 21 

44 No words, geſtures, &c, will excuſe 

from the guilt of murder. ſ. 33 

45 Death occaſioned by beating anather 

deliberately and vindictively is mur- 

der, although death was not intgnd- 

ed. 126, f. 38, 39 

44 Wherever a man happens to kill 

another in the execution of a delibe. 

rate purpoſe to commit a felony, he 

is guilty of murder. 126, f. 41 


chere the death happens, 121 


2 2 47 80 


* 
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47 So alſo it is murder where not only 
the act of felony immediately cauſes | 
the death, but where it occaſionally 
"cauſes ſuch a misfortune. Page 126 

3 c. 42 
48 To kill a magiſtrate, &c. who in- 

terpoſes in a quarrel in order to ſup- 

preſs it, is murder. 127, 128 f. 44, 

48 

49 Where divers perſons reſolve gene- 
rally to reſiſt all oppoſers in the 
commiſſion of any breach of the 
peace, and to execute it in ſuch a 
manner as naturally tends to raiſe 
tumults and aftrays, and in ſo doing 
happen to kill a man, they are all 
guilty of murder. ſ. 46 

go But the fat muſt appear to have 
been committed ſtrictly in proſecu- 
tion of the purpoſe for which the 

party were aflembled. 128 

| (N) 3 

1 How far a perſon may alleviate 

murder, by interpoſing to releaſe 

another from «n/awful confinement. 


129 

52 To kill a ſheriff or any of his 
officers, in the /awwful execution of 
civil proceſs is murder, although the 
proceſs be erroneous. 129 f. 55, 56 
53 How far homicide in an attempt to 
uſurp unlawful authority, ſhall be 
conſtrued murder. 130 ſ. 59 
54 Death occaſioned by any idle wan- 
ton action, likely to endanger life, 
is murder. | ſ. 60 

5 A phyſician or ſurgeon, whoſe igno- 
rant adminiſtration of medicine, may 
have occaſioned the death of the pa- 
tient, is not thereby guilty of murder: 
tho'anciently held otherwiſe, 131 


M U T E. 


1 By 12 Geo. 3. c. 20. ſtanding mute 
in felony or piracy, either on an in- 


dictmont or appeal, amounts to con- 


vicion. 154 


( 


v9 & 10 Will, z. e. 41. no per. 


2 Whoever ſhall have the 


3 The commiſlioners who ſell old ho 


4 Whoever ſhall counterfeit, or pro- 


5 


6 By 9 Geo. 1. c. 8. this offence is 


_ 
7 The court may mitigate the penil- 


N. 
N AVAL STORES, 


ſons, except the off 

rized by the king ſhall — — 
of more than three inches, with 2 
white thread—or of leſs than three 
with a twine laid the Contrary way— 
nor any canvas with a blue realer 
any other ſtores with the broad arrow, 
on pain of forfeiting the goods and 
200l, Page 562 
| poſſeſuon of 
ſuch ſtores, without a certificate, 6, 
ſhall forfeit 2001, . 


may grant ſuch certificate to buyers, 
who may alſo grant the ſame to tho 
who purchaſe again. $63 ibid, 


duce a falſe certificate, ſhall be bound 
over, by the commiſlioners, to the 
uarter ſeſſions. f. 3 
The manner in which any perſon pro- 
ſecuted for executing this act may be 
defended. . 3 


extended to timber, thick ſtuf, and 
5 


ties, and ſettle the diſtributia of 
them. l. 6, 
8 Power given to judges of aſſize, ar 
juſtices at ſeſſion, to determine tc 
offence, and mitigate the penzity w 
public whipping and hard labour tor 
three months. 5% 
9 By 9 Geo. 3. c. 30. the officers af 
the king's yards, and the commilion- 
ers of the navy, are authorized to 20 
as juſtices of the peace, in appr: 
hending, &c. offenders. 19 


NAVIGABLE RIVERS. 


1 To deſtroy any lock, ſluice, or — 
gate erected thereon by authonty 
parliament, is tranſportation 


2 By 8 Geo. 2. c. 20. 


ouſted of clergy. 


- 
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To draw up any floodgate, on any wear 


upon 2 navigable river, is har d labour 


for a month. Page 199 f. 4 
4 To draw up piles, &e. tor ſecuring 
any marſh or ſea banks, incurs a = 
tam penalty of 201, &c. ibid. 1.5 


The puniſhment and regulations of | 


the black act extended to caſes af de- 
ſtroying ſea banks, 200 
6 To break the bank of any river 
whereby lands ſhall be overflowed, 1s 
telony without clergy. ibid. ſ. 7 
5 To deſtroy the Bedford Level, felony 
without clergy. ibid. ſ. 8 
8 By 4 Geo. 3. c. 12. to deſtroy the 
works upon asy navigation, ſo as to 
impede the carrying on of the ſame, is 
tranſportation. ibid. ſ. 
9 Offences by obſtructing of havens ; 
by bumb boats on the Thames ; and 
by thefts on navigable rivers, {N) 


NECESSITY. 


1 Neceſſity, however extreme, is no 
lezal excuſe for ſtealing, 141 f. 20 
1 Where neceſlity will excuſe the com- 
ing of a popiſh prieſt into the realm. 
68, 69 


3 How far neceſſity is an excuſe for 


crimes, 5 (N) 
4 To what extent it muſt ariſe to excuſe 
high treaſon. 54 (N) 3 


5 How far neceflity will juſtify » excuſe, | 


or alleviate homicide, &c. 
o In what caſes it ſhall excuſe a nui- 


lance, 36 3» 494 


NEIGHBOUR. 


1 How far one neighbour may maintain 
another, 541 1. 25 
3 Where one is guilty of nuiſance by 


wcommoding his neighbour, 362, 


6 
$ Where the neighbouring towns — 
ſe a river. 365 
NE TS. Via: F iſh. 
MGHT,—Pide Burglary. Cattle, 


- 


= 


NIGHT-WALKERS, 


They may be bound to their 
behaviour. | 4b 152 
NOBLEMAN. 


May keep an unlicenced tutor in his 
houſe, 18 


NON-CONFORMITY.—/ide Church 


Difenters. 


NON-COMPOS.—ide Madmen. 


1 An offender, becoming ſo before con. 


viction, ſhall not be arraigned ; nor, if 
after an arraignment ſhall he be tried, 
and if after conviction he ſhall not 
be executed. | : 2 {. 3 
But he ſhall anſwer for a treſpaſs 
againſt the perſon or poſſeſhon of 
another. 4. 5. 
A perſon becoming non _ by vo- 
luntary drunkenneſs, ſhall be puniſh- 


ed for his crimes, the ſame as if he 


were ſober, unleſs the intoxication 
has permanently diſordered the un. 
derſtanding. 31.6 
NON-]JUROR.—/ide Oaths, 
NON FEASANCE. 


An offence conliſting of a nen- ta- 


 Zance needs no venue. 


20 f. 
In what caſe a non-feazance will a- 


- mount to a forcibly entry, though not 
to a forcible detainer. 


280, 281 
A man cannot commit an act of for- 
gery by a bare non-feazance. 337 ſ. 6 


NON-USER. 


Whether it be a ground for diſcharg- 
ing an officer, 311 


22 3 NOTICE, 


A Tant or PatnciPalt MaTvers, 


7. 369,) to obſtruct the intercours 


NOTICE, | of 'n public river, to damage 
1 ö 5 _ | lic highway, to put an i 
1 It is implied in all penal flatutes, that *. Age 868 — 


the defendant muſt have notice of the | ih. Page 363 (N) 1 
accuſation againſt him. P. 420 f. 83 |13 But an hoſpital for inoculation i; 


* 42 not a nuiſance; nor to lay brick: 
NORTHERN BORDERS.—7ide | - private fiſhery in the Than 5. 


Riot ers. 3 to violate a ublic law, nor to ob. 
„ ee a ee. = ke 
NUISANCE.  |14 And guere"if à coney burrow is 2 


3 OS ' nuiſance, | ibid 
1 A common nuiſance is an offence |.i5' By 9 & 16 W. z. e. 5. to make ore 
.. againſt the public by doing any thing | off fireworks publicly, is a nuiſance 
injurious to all the King's ſubjects, | | "364 
or by omitting to de that which the | 16 By 9 & 10 Will. 3. c. 1). all pri 
common good requires. 360 c. 75 | vate lotteries, &c. are public nuila- 


2 Therefore private annoyances, , are ces. X thid. 
not the ſubject of lic proſecution, | 17 By 6 Geo. 1. c. 18. f. 19. all pub- 
the injury muſt be repaired in a civil | lie babbles are nuifantes. b 
action. 3 . . 218 Any one may pull down a'common 

3 Conſequently where. the indictment | nuiſance, . 12 
charges the damage of private perſons | 19 And may juſtify a zrepaſs for tha 
only, it is bad. 361 purpoſe, 365 


4 It muſt be laid ad commune nocumen- | 20 And the plea need not ſtate that 
tan; unleſs the ſubject neceſſarily | the party did as little damage as poſ- 


imports a public grievance, ſ. 4, 5 ſible. thid, 
5 The indictment of a common ſcold | 21 Thoſe who have the fiſhery of a 1. 
muſt be communis Pixatrix. ſ. 5 ver, or thoſe who have a paſſage ur 
. 6. Common bawdy-houſes are indictable eafement therein, ſhall be obliged» 
as common nuiſances. 362 f. 6 abate a nuiſance on ſuch river, if 
7 So rope-dancing, common gaming- | none are bound to do it by preſtip- 
- houſes, unlicenſed play-houſes. f 7 | tion. [. 13 
8 But neither an old, nor a new dove-|z2 A common ſcold is puniſhable by 


cote are nuĩiſances; for the erefting | the ducking-ftool. {. 14 
them. may be juſtified by. preſcrip-23 The puniſhment of common nu- 
tion, &c. ſ. 8] ance is fine and impriſonment. 104 
9 And a gate acroſs. a highway which | 24 And the offender ſhall be orderet by 
has ſo continued time out of mind | the judgment toabate the nuiſance a 


is no nuiſance, for the preſcription | his own coſts. | hid, 
+ ſhall be intended. —But a new gate 25 NutSANCES TO HIGHWAYS. 36" 
ſo erected may be abated as a nui- ; and 40 

x Jas ſ. 9 | 26 Are puniſhable by indictment in tht 
to Tallow boilers, brewhouſes, glaſs- | court leet. - ibid. f. 


* houſes, ſwine-yards, a manufzQtory | 27 A common river is a highway. ibid, 
for acid ſpirit of ſulphur, &c. erected | 28 A thoroughfare is a highway. #6 
in improper places, may be nuiſances. | 29 Nuiſances in highways are not pe, 

| 10| niſhable by action. bu. 

11 To divert the courſe of a navigable 30 Every way from town to town TI 
river, and perhaps to maltiply inmates | be called a highway. 1610 
during the- prevalence of a contagion, 31 To dig a ditch, or make 3 oy 
are nuiſances. . 11 athwart a highway, or to lay logs © 
12 To diſturb the neighbourhood with | wood therein, even though a pallg* 

A ſpeaking trumpet, to ſuffer a houſe] may be obtained by winding ans 
to grow dangerouſly ruinous (vide tung; 


„„ / /// TE. 6 gr, YR TEE ol 
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ings through them, or doing any 

= 2a which renders the paſſage 
jncommodious, or by ſuffering the 
ditches to be ſoul, or boughs to over- 
lay the road are nuiſances. Page 404. 
32 But it is no nuiſance to unload bil- 
lets, unleſs they are ſuffered: to re- 
main an unreaſonable time. ibid. 
j To nuiſances to highways by Tas 


STATUTE, via Highways, No. 


to No. 


34 An heir may be indicted for a nui-| ha 


ſance begun by his anceſtor and con- 
_ tinued by him. 405 ſ. 61 
33 An indictment for a nuiſance muſt 
new where it was done. 421 f. 87 


26 But it is not neceſſary to mention | 


the termini of the highway in which 
it was done, nor where there axe two 
vills is it neceſſary to ſhew in which 
it lies. (N) 20 
z7 For other matters relative to the 
necellary allegation of the indictment. 
422 

38 Nuiſances to turnpike roads, #37 

| 4 
39 Nuiſances to bridges. 443 


O. 


OATHS. 


1 B* the corporation act 13 Car. 2, 
. 1. no member of any corpo- 
ration ſhall be eligible, who ſhall 
not have received the ſacrament with- 
m one year before his election. 15 

2 Every member of any corporation 
ſhall take the oaths of allegiance and 
lupremacy, with the oath of office, or 
the election ſhall be void. ibid. 

3 But by 5 Geo. 1, c. 6. all perſons 
required to take the ſaid oaths, or to 
lubſcribe the declaration, ſhall bo 
confirmed in their offices, notwith- 
ding their omiſſion ſo to do. ibid. 


4 — — yon in office required to 


rament, ſhall not be inca- | 


5 By 2 Geo. 2. c. 31. and 9 Geo. 3. 
c. 26, all officers, civil and military, 

ſhall take the oaths of allegiance, 

ſupremacy, and abjuration, Page 16 
6 By 11 Geo. 1. c. 4. officers of corpo- 

rations ſhall take the oaths by law 
required, at the time of their admiſ- 
ſion. &c. ibid. 
7 By 25 Car. 2. c. 2. all officers, civil 
and military, except of inheritance 
appointing deputies ;* and all who 
ve any fee, &c. by patent, except 
ſuch as do not relate to any place of 
truſt ; and all who have employ in 


the king's hauſe, ſhall take the 


_ oaths of allegiance, ſupremacy, and 
teſt, c. upon pain of diſability and 
forfeiture of p00 l. &c, 16,17 

8 Conſtructions and caſes upon this ev? 

ibid. 

9 The above act ſhall not extend to 
conſtadles or churchwardens, or ſych 
like inferior civil officers, or to a bai - 
lif of a manor, or ſuch private otlicers, 

X MERE | > * 

10 By 5 Eliz. c. 1. clergymen and > 
ws 2. refuling a ſecond tender of 
the oaths, are guilty of high treaſon, 

| 4 69 f. 8 

11 By 1 Eliz. c. 1. 5 Eliz. c. 1. 3 Jace 

I. c. 4. 7 Jac. 1. c. 6. 1 W. & M. 
c. 8, and 7 Will. 3. c. 24. all eccle- 
ſiaſtical perſons, temporal officers, and 
certain other perſons in any publicem- 
ploy, ſhall take the oaths or be liable 
to the penalties of - preemunire,” 81 

ſ. 27 top. 84 f. 44 

12 Several determiuations upon the 

above ſtatutes. | ibid. 

13 By the common law, all laymen 

above the age of 12 years, are bound 
to take the oaths of allegiance. 4 


14 The reaſon of this obligation. 45 
15 The reaſon for requiring the wo 
of allegiance and ſupremacy. g5 ſ. 4 
16 By 1 W. & M. c. 8. the penalty of 
40 5. or three months. impriſonment, 
is inflicted on thoſe who ſhall refuſe a 
tender of the oaths, and it chey refuſe 
at the end of the three months, a 


Facitated by omiſſion after fix months. 
15,16 


further penalty, &c. 95, g6 
224 17 1 


A TABLE or PRIX cIT AL Martha, 


1 It is in the option of government to 
adopt the milder punithment inflicted 
by this act, or the more ſevere one 
inflifted by the former ſtatutes. Page 


18 The reaſon of enjoining the Rr 
abjufation. ibid. 1.6 
19 By 1 Geo. 1. c. 13. all officers ci- 
vil or military, or in the ſervice of 
the royal family, all eccleſiaſtics, 
members of colleges, of 18 years 
of years of age—and all ſchool- 
maſters, preachers, high conſtables, 
and lawyers,ſhall, within three months 
after admittance, &c, take the oaths 
of allegiance, ſupremacy, and abj u- 
ration, or be diſabled in law, &c. 
and forfeit 500 J. 97 
20 Any two juſtices, &c. may tender 
the oaths, and on refuſal, the offen- 
der ſhall be adjudged a popiſh recu- 
ſant convict. | 
21 How the members of the univerſities 
ſiail take the oaths, and what puniſh- 
ment they ſhall ſuffer, ibid. 1.9 
22 No peer ſhall vote or make proxy, 
or fit in the houſe, nor any member 
in the houſe of commons, until he 
ſhall have taken the ſaid oaths. ſ. 10 
23 The oaths which the law requires 
to be taken previous to being natu- 


ralized. ibid. (N) 
24 The oaths required to be taken by 
the peers of Scotland. ibid. 


25 By 22 Geo. 2. c. 30. the form of 
the Moravian affirmation is pteſcribed. 
ibid. 

26 Ry 1 Will. 3. c. 18. and 8 Geo. 1. 
c. 6. the form of the Quakers pro- 
feſſion and ' affirmation preſcribed. 
* ibid. 


27 Money delivered in conſequence of 
an oath, extorted by fear, is robbery. | 


148 


2 Obſcene writings 
bellows... w — * 


3 The author of obſcene writi 
be bound to his good . ry] 


OCCUPIERS.—Fidz Hi 
2 4. Bur. 


ODIO et AT IA. 


1 Aman committed for homicide might 
anciently, ſue out de odio et win, 
114,115 


OFFENCE. id Church. Crinn. 
| Riot, 


98 | OFFICE and OFFICERS,—Fid: C. 


formity. 


1 In what caſes an office becomes ſot- 
feited by negligence, non-uſer or 
corruption, 310, 311 

2 Public offices are not to be bought 
or ſold. | 312 

3 How officers ſhall be puniſhed fer 


concealing offences. 251 
4 What officers are bound to receive the 
ſacrament, Is 
5 Recuſants are diſabled to hold an 
office. 29, 34, 38, 49 
6 How far execution mult be performed 
by proper officers, 105 
7 Victuallers, how far diſabled to be 
officers. 452, 453 


8 In what caſes officers are protected i 
the execution of their duty. 117 


c. 31, foſin. 


28 He that demands ſurety of the peace} ORCHARDS.—/ide Freebol 


mult ſhew his grievance upon oath. 
| 4 2 * 

| OBSCENITY, | 
1 Obſcenity, tending to ſubvert religi- 
on and morality, puniſhable by in- 


| 


dictment at common law. | "” 


- 


2 


ORDERS.—Vide Clerg ymen. Commu 
Prayer. Highways, 


OVERT ACT.—/idt Trim. 
OUT 


| 
| 
| 
) 
q 
) 
1 


| | 
OUT BUILDINGS.—Fide Burglary. 


OWLING.—Pide Exportation, 


1 


r 


P. | 
PACKET, —ide Letters. Poſt Office. 


1 


PAL A C E.-Vige infra. 


L 


PALLISADES.—#ide Fences. 


| 

Y 4 Geo. 2. c. 32. whoever 

ſhall break, with intent to ſteal, 

any iron palliſade, or other iron, fix- 
ed to any dwelling, or to any out- 
houfe, nſed with ſuch dwelling, or 
to any orchard or yard, &c. or ſhall 
aid or aſſiſt in ſo doing, ſhall be guilty 
of felony. Page 218 

2 A church is within this act, ibid. 


PAPISTS, 


1 By 3 Jac, 1. c. $. popiſh recuſants 
convi are diſabled in-law as perſons 
excommunicated, except the action 
concern ſome hereditament not ſeized 
by the king. 32, 33 

2 By 1 Jac. 1. e. 4. this diſability con- 
tinues only till they conform accord- 

_ Ing to the 23 Eliz, c. 1, and 28 Eliz. 
erb. 33 (N) 

3 How adefendant ſhall take advantage 
of an action by ſuch diſabled papiſt. 


A TABLE or PRI III MATTERS 


16 By 3 Jac. 1. c. 5. every papiſt who 


$ By 3 Jac. 1. c. 5. a female papiſt B 
el from 2 any Ee a 
huſband's perſonal eſtate, or any el- 

tate by way of courteſy or dower. 
| Page 34 f. 10, 11 


19 By 35 Eliz. c. 2. papiſts are 


reſtrma- 
ed from going above five miles from 
home, without licence. 5 


| zo Who thall grant, and how fuch Hi 


cence ſhall be pleaded. ibid. 
11 By what computation the diftance 
ſhall be reckoned, - 16¹. 
12 By 3 Jac. 1. c. 5. and 30 Car. 2. 
c. 5. papiſts are FHraimd from ap 
pearing at court. 33 
13 By 3 Jac. 1. c. 5. papiſts are re» 
trained from keeping arms, and from 
coming within ten mites of —_— 
Bo 3 
14 By 3 Jac. 1. c. 5. feme covert pa- 
piſt, whoſe huſband is not convict 
of recuſancy, who ſhall not conform 
within one year, ſhall forfeit two parts 
of her jointure. 37 
15 By 3 Jac. 1. c. 5. 2 papiſt who has 
conformed, who Gal not receive the 
ſacrament within one year ſhall for- 
feit 20/, for the firſt, 40/7. for the ſe- 
cond, and 604]. for every other A 
_ 


ſhall marry otherwiſe than accordin 

to the church ſhall forfeit 1004. 10. 

17 By 3 Jac. 1. c. 5. every papiſt who 
ſhall not baptize his child by a law- 
ful miniſter ſhall forfeit 100 1. 1614. 
18 By 3 Jac. 1. c. 5. every papiſt, not 
excommunicated, who ſhall bury 
other than in a church or church» 
yard, ſhall forfeit 20 Hl. 1314. 
19 By 3 Jac. 1. c. 5. magiſtrates may 
ſearch the houſes of papiſts for popiſh 
relicks and deface them. 38 


3 f. 2 to 720 By 7 Jac. 1. c. 6. a feme covert 


3 
4 By iW. & M. c. 26. and 12 Ann. 
c. 2. papiſts are diſableũ to preſent to 


a church. 33 . 7 and p. 44, 45 
5 But he continues patron to oy — 


papiſt who ſhall not conform within 
three months after conviction ſhall be 
committed unleſs her huſband pay 
104, a month, &c. ibid, 


purpoſes than that of preſentation. | 21 In what caſes the huſband of a ſeme 


45 1.10 
b by 3 lac. 1. e. 5. papiſts are diſa- 


covert papiſt is not only liable to the 
forfeiture, but utterly diſabled. ibid, 


bled from bearing any public charges, | 22 By 23 Eliz. c. 1. whoever ſhall per- 


or office in the ſtate. 34 


form maſs, ſhall forfeit 200 _ 


7 Obdſerrations upon this clauſe. i544. 


A Taztz or Painciral Marr. 


 - and whoever ſhall hear maſe 100 
marks, or ſuffer impriſonment. Page 
| 1-9 
23. By 11 & 12 Will. 3. c. 4. whoever 
mall apprehend a popiſh prieſt for 
faying maſs ſhall receive 1001. and 
the 2 ſhall ſuffer perpetual im- 
priſonment. I thid, 
24 But by 18 Geo. 3. this penalty is 
_ repealed, provided the prieſt has com - 
- plied with the injunftions of b act. 


ibid. 


25 By 30 Car. 2. c. 1. thoſe who re- 
fuſe to make a declaration againſt 
popery, are reſtrained from fitting in 

. parliament, and from holding a place 

at court. . 

26 By 1 Will. & Mar. c. 9. thoſe who 

. refuſe the declaration are reſtrained 

from living within ten miles of Lon- 

|. don, from keeping arms, and from 

. preſenting to a church. ibid. 

27 By 1 Jac. 1. c. 4. whoever ſhall ſend 
another abroad for the purpoſe of re- 

. ceiving a popiſh education, ſhall be 

' diſabled in law and forfeit 100/. 41 

28 By 3 Jac, 1, c. 5. whoever fhall 

| ſend a child abroad to prevent their 

god. education in England, without 
licence, ſhall forfeit 100/, and ſuch 

child ſhall be diſabled to take, &c. 

| 3 | 42 

29 By 3 Car. 1. c. 2. to enter into 

any popiſh ſeminary abroad, or to 

cauſe another ſo to do, diſables the 
offender in law, and incurs the for- 
feiture of his eſtates during life. 
| ibid. 
30 By 11 & x2 Will. 3. c. 4. a ſevere 

- Puniſhment is inflifted on profeſſed 
papiſts unleſs by 18 Geo 3. c. 60. 

they have complied with the injunc- 
tion of the laſt mentioned act. 

31 By 3. Jac. 1. c. 5. and 1 W. & M. 

. C. 26. profeſſed papiſts are reſtrained 

from preſenting to a church. 

32 By 11 Geo. 3. c. 7. every grant by 

them of any eccleſiaſtical benefice is 

void unleſs made to a proteſtant pur- 
& ibid. 

33 Expoſition made on the above 
ſtatute, 3 Jac. 1. c. 5. 45, 46 

34 By 11 & 12 Will. 3. c. 4. popiſh 

ſchoolmaſters are to be perpetually 


44 


15 


impriſoned, except con 
the 18 Geo. 3. c. * — 
35 By 11 & 12 Will. 3. c. 4. the chan. 
cellor may make ſuch order as be 
thinks agreeable to the act upon 20 
popiſh parent who ſhall compel x 
proteſtant child to change his reli. 
gion, or who ſhalt not alloy ſuch 
child a ſufficient maintenance, i614 
36 By 3 Jac. 1. c. F- whoever ſhall im. 
port or buy popiſh books or relicks 
hall forfeit 405. ibid, 
37 By 23 Eliz, c. 1. and 3 Jac. 1. e. , 
to become perverted, or to pervert 
others to the ſee of Rome is high tres. 
ſon. f 67, 68 
38 By 27 Eliz. c. 2. to become ordaind 
by popiſh authority, is high treaſon, 
68 


P AR DON. 


1 The judges will, in prudence, re. 
ſpite the execution of an infant in 
order to a pardon. 3.8 

2 A king out of poſſeſſion cannot grant 
a pardon, 52 

3 In what caſe a forfeiture is not withia 
a general pardon. 24 1.23 

4 A pardon of felony diſcharges an in- 
dictment of high treaſon, if it want 
the word proditoriè. f. 

5 The forfeiture of perſonalty for 
ſuicide, is ſaved by a pardon of ti: 
offence before inquifition found. 10% 

6 A defendant where homicide is found 

either excu/cable, or juſtifiable, hal 

be diſmiſſed without a pardon, 10 

R 115 

7 What crimes cannot be pardoned 
without ſpecial words, ww 

8 A pardon of felony extends not b 

Iracy. 15 

9 here can be no pardon of a recog: 
nizance of the peace before Ut 
broken. | 257 

10 In what caſe the benefit of a genera 
pardon cannot be waived. 292, ) 


PARISH.—/ide Nuiſance, Highwaj 


|  PALACk 


PALACE. 


! In what caſes contempts againſt the 
king's palaces, are puniſhable. P.87 
2 How far popiſh recuſants are re- 
trained from coming within the king's 
. 35 
PAR K S. 

t By 21 Edw. 1. c. 3. & 3&4 W. & 
M. c. 10. treſpaſſers in parks, 1, 
ing the keepers, may be ſlain by the 
keepers with impunity. 107 
2 How far the power of a park -keeper 
will juſtify the ow of a ſtranger, 
in homicide, on the grounds of a 
third perſon, _— 
3 By 9 Geo, 1. c. 22. to appear, 
armed and diſguiſed, in any deer» 
park, &c, is felony without —_ 

| J 


4 To hunt or wound any fallow deer in 
any incloſed deer - park, whether 
armed and diſguiſed or not, is felony 
without clergy. ' ibi 
5 By 16 Geo. 1. c. 28. to enter any 
deer park, and hunt, kill, or wound 
any fallow deer, is tranſportation, 
| 189 
6 By 5 Geo. 3. c. 30: to ſteal deer 
from any incloſed deer-park, or 
to aid therein, incurs different pe- 
cuniary penalties for the two firſt 
offences, and tranſportation for the 
third. ibid. 
7 This ſtatute is faid to have virtually 
repealed the puniſhment inflicted by 
| HGeo. 1. c. 22, ibid. (N) 
8 The manner of apprehending and 
trying offenders upon this act. 189, 


1 
9 Whoever armed with an offenive 
weapon, ſhall enter into any deer 
park, with intent to deſtroy the deer, 
and ſhall beat or wound the keeper, 
p his aſſiſtants, he ſhall be tranſport- 


. 191 
10 By 6 Geo. 1. c. 16. whoever ſhall 
Celtroy the fences of parks, ſhall be 
_ Committed for 3 months, &c. &c. 


122 


A Tazts or Paintivat Marr 


11 By 16 Geo. 3. c. 3$+ whoever ſhall 
deſtroy the fences of deer parks, ſhall 
for the ſecond offence be tranſported, 
Page 128 

12 By 6 Geo. 3. c. 48. to deſtroy tim» 
ber in the king's. parks, foreſts, or 
chaſes, is tranſportation for the third 
offence. 216 
13 By 9 Geo. 3. c. 41. to defitty any 
underwoods, &c. in the king's parks, 
or foreſts, &c. is puniſh by fine 
and imprifoument, &e. _ 
14 By 5 Geo. 3. c. 14. to enter into 
any ancloſed parks, in or through 
which there is a river, ſtream, or 
| pond, &c. and ſteal fiſh, or to aid in 
ſo doing, or to buy or receive ſack 


ftolen fiſh, is tranſportation far ſeven 
; years, 224 


Vide Murder. Huntere. Black 44. 


Deer. 


PARLIAMENT, 


1 By 25 Edw. 3. c. 2+ the parliament 
only ſhall declare new treaſons- 66 

2 To declare maliciouſly and by writing, 
that the crown of the kingdom can» 
not be limited by lament, is 
high treaſon, and to affirm the ſame 
by ſpeaking, is præmunire. 69 

3 By 30 Car. 2. c. 1. none ſhall vote 
in parliament without making the 
declaration, and taking the oaths. 

| 40, 98 

4 In what caſes petitions to parliament 
may be deemed libels. 354, 356 


PARRICID B. 


1 There is no extraordinary puniſhment 
by the law of England, for the crime 
of parrici | 


PARSNIPS 
1 By 13 Geo. 3. c. 32. to Real par- 


ſnips growing, incurs. a forteiture of 
10s. &C. &c. 207 


pARS ON. I Church. 


PATENT. 


A Tavis or Princieat Matoyny, 


PATENT.—/ige Monepoly. 
PATRON,—/ide Papip. 


P E A C E.—Vide 3 


1 Of what deſcription of perſons, a 
-zuſtice of the peace, may «x officio, 
and at diſcretion demand /urety of the 
ace. Page 253 
2 It was the principal duty of a conſer- 
vator to demand ſurety of the peace. 

| ibid. (N) 1 
3 Neither a ſecretary of itat 
- . councillor, are conſervators of the 
peace. ibid. 
All perſons whatſoever, under the 

| king's protection, may demand ſurety 
of the peace. ibid. ſ. 2 


5 It has been queſtioned, whether Jews, | 


I 
agans, or convicts in præmunire, 
re a right to it. 3 
6 A wife may demand it againſt the 
Qutrageous threats of her huſband ; 
and a huſband may demand it againſt 
his wife, ſ. 


| 


+ If che marriage be diſputed, the 


court will frame the recognizance, ſo 
as not to admit the fact. zbid. (N) 2 

$ A juſtice of peace ought to grant it, 
on demand, againſt any perſon, un- 
der the degree of nobility, of ſane 
memory, whether a magiſtrate or 
private perſon, and whether of age 
or not. 254 

9 lnfants and femes covert, ought to 
find ſecurity by their friends. ibid. 
10 The ſafeſt way againſt à peer, is by 
application to the chancery or king's 
bench. | ibid, 
ti Zuere, If a joint recognizance may 
be taken for ſurety of the peace. 
ibid. (N) 2 

12 For what cauſes ſurety of the peace 
is grantable. 254 
13 By 21 Jac. 1. c. 8. all proceſs for 
the peace or good behaviour, to be 
— out of the chancery or king's 


. 


e, nor privy | 


nch, muſt be upon motion, in open 


court, upon the oath of the 
requiring it, &c. &c. &c, P. 
14 In what caſes, under = Gen 
ſtances, and in what form the court oſ 
. king's bench will grant ſurety of the 
. | 255 N) 
15 In what manner ſurety of the peace 
15 grantable by a juſtice of the peace, 
16 Of the execution of wa? 
Jupplicavit. {. 10 
17 The warrant of a juſtice of the peace 
upon ſurety of the peace, can be ex- 
ecuted only by thoſe to whom it is 
directed, unleſs directed to- the 
ſheriff, &c, 256 
18 In what caſe the officer may carty 
the party to gaol, without another 
warrant, ſ. 12 
19 How the officer ſhall return the 
warrant if it be general, and how if 
it be ſpecial, . 13 
20 In what manner proceſs upon ſure- 
ty of the peace may be ſuperſeded. 


party 
#1 255 


14 
21 By 21 Jac. 1. c. 8. all writs of 
Juper/edeas muſt be granted upon mo- 
tion, in open court, and ſurety, &c, 


| 2 

22 What ought to be he form of th 
recognizance entered into upon filing 
articles of the peace. 257 f. 15, 16 
23 A recognizance of the peace may 
8 diſcharged by the demiſe of 5 
ing, or the , if not previoull; 
— pe 52 ſ. 17 
24 But a releaſe of the party at whoſe 
complaint it was taken, is only an 
inducement with the court, to diſcharge 
it. ibid, 
25 The diſcontinuance of a recogni- 
zance is a ground for diſcharging , 
| | 2; 

26 A recognizance cannot be pardon- 
ed or releaſed, before it is broken. 
| id, 

27 The executors of ſureties to a fe- 
cognizance, continue bound for their 
teltators. ibid, 
28 A recognizance, by Juplicavit, need 
not be certified without certworar! d 
brought, | ibid. ſ. 18 


29 4 


| 


A TABIIT or Phtvcirat Marrenys, 


recognizance of the peace, taken 
= muſt be certified to the next 


| ſeſſion by force of puny” c. 1. 
zo If the party 


7 „ 
into the ſuperior court. ibid. 
zi But the ſeſſions have 2 diſcretion, 
upon cauſe ſhewn, to excuſe his de- 
fault. | bid. 
32 The ſeſſions cannot proceed for the 
forfeiture. —But upon eſtreating the 
recognizance, the courts at Wef min- 
fer, ſhall proceed to recover it by 
feire faciar, and not by 1 
rota, 
were if the / ire facias muſt ſhew 
* day on which the ſeſſions were 
holden, ibid, (N) 
A tecognizance of the peace may be 
forfeited by any actual violence to any 
perſon whatſoever. ibid. ſ. 20 
35 Or by any treaſon againſt the ny 4 | 
or unlawful aſſembly; or even by 
words tending to a breach of the 
peace. ibid. 
36 But bare words of heat and choler, 
is not a cauſe of forfeiture. 259 
37 There are alſo many actual aſſaults 
on the perſon of another which do not 
amount to a forfeiture of ſuch re- 
cognizances. 259, f. 233 
38 A variety of ſuch aſſaults enume- 
rated. ibid. 
39 A ſervant is liable to ſuch a for- 
feiture, for beating another in defence 
of his maſter's ſon—but not in de- 
fence of his maſter. 259, 260 
40 Nor can a tenant beat another in 
defence of his landlord, 260 
41 But a bare treſpaſs, without vio- 
lence, is not a cauſe of forfeiture. 

a | ibid. ſ. 25 
42 Violence in any athletick ſport, as 
cudgels, &c, is not a cauſe of for- 
feiture, but a wound given in playing 
with naked ſwords is. ſ. 26 
43 A wound given by miſchance or 
negligence, is no cauſe of forfeiture. 


then make defau 


ſ. 27 
44 Such a recognizance ſhall not be 
forfeited except 


07 the peace, ibid. 


nizance then ſhall be certified]. 


for ſome wwilful breach | 


PEACE OFFICERS.—FYiae Rice. 


1. 2 on Afray. Marder. Armour Officers, 


PEACOCK. 


1 In what caſe it is felony to ſteal one. 
Page 144 


be. 


PEERS. 


i It is a contempt for a peer not to 
come to parliament on the day of 
ſummons; or to depart from it with- 

out licence. 91 


2 How far ſurety of the peace may be 
demanded for or againit a pger. 254, 


255 


PENAL STATUTE. 


i In what caſes an offence, which is 
evidently within the meaning of the 
words, but out of the expreſs letter 
of a penal ſtatute, ſhall be conftrugd 
to be within the purviews of it. 53. 

65, 132, 138, 178, 303, 304 
Penal ſtatutes ſhall be conſtrued 
equitablyfor the ſubje& and friitly 
againſt him. 53, 61, 116, 131, 138, 


139 


PENITENTIARY- HOUSES. — /ige 


PENETRATION.—7ide Soden. 
Rape. 


PENSION, 
1 To receive a penſion from a foreign 


prince without the king's permiſlion, 
is highly criminal. 91 


PER- 


A Tang of PrINcIPAL MaTtERS. 


PERMITS, 


1 The offence of granting them frau 
dulently. . Page 565 c. 91 

2 By 6 Geo. 1. c. 21. all dealers in 
ſpirits, &c. ſhall make an entry of 
eir ſtocks and places of ſale, ſ. 1 

3 No ſtock ſhall be brought in before 
ngtice is green to the officer, and a 
 . Certificate of the duty being paid, or 
that it has been condemned, or of 
the perſon's ſtock from whence it .. 


brought. 5 
be fold but in ſuch T 


4 None to 
places. 3 
is Officers to give ſellers a certificate to 
the buyer, expreſſing the quantity, 
names, &c. &c. ſ. 4 
6 No quantity above ane, gallon to be 
removed without a permit. 
7 Whoſoever ſhall have ahove 
gallans, hall be deemed a dealer. 


ſ. 6 


8 By 11 Geo, 1. c, 30. Such ſpirits 
mall be removed within the time 


limited in the permit, which ſhall be | 
returned to the officer, and if the 


ſtock of the perſon. removing ſuch 
_ ſpirits ſhall not appear to be propor- 

tionately decreaſed, he ſhall forfeit 
the quantity to be removed, ſ. 7 


No perſon ſhall receive ſuch permit | 


without direction in writing from the 
-perſon remgving, or his 4nown ſer- 
vant, 
10 By 23 Geo. 3. e. 70. the manner 
and form of granting permits, upon 
requeſt notes are directed, &. ſ. q 
11 The commiſſioners ſhall provide 
paper for permits with the words 
exciſe- office viſible thereon—and plates, 
&c. for printing the ſame, ſ. 10 


12 And whoever, unauthoriſed, ſhall | 


make, &c. or aſſiſt in making, &c, 
any frame or inſtrument for makin 
ſuch paper,—or 'ſhall make or aſi 
in making ſuch paper,—or ſhall make 
or aſſiſt in making any plate, &c. - for 
printing ſuch paper to he uſed for per- 
mits, 
out clergy, 567, 568 
13 And _- ſhall forge, or _ 


1. 5. 
60 


1 


4 


567 | 


terfeit any permit, or give, accept, 


7 Neither can an 
all be guilty af felony vvitb- 


or receive any falſe or untrue Permit 
or alter, or eraſe any true permit 
or make uſe of the ame, ſhall fp 
3 7 Page ſ. 11 
6 any officer exciſe, 
inland duties, (hall — = 
ſuch paper as aforeſaid, with the 
words exciſe office viſible, æc.—or if 
any fuch officer ſhall grant an uatry 
permit, or make an untrue entry there. 


of, &c. he ſhall be tranſported fbr 


PERSON.—Pige Larceny, Reble, 


PERJURY. 


1. Is the taking abſolutely, a wil 
falſe oath, required in any judicial 
proceeding, and material to the point 
in queſtion, whether it is believed or 
not | 318 C: 6g 

2 It myſt .be deliberately taken, and 
not the effect of ſurpriſe, inadver- 
tency, or miſtake, 319 f. 

3 It muſt be taken beſore thoſe who 

are empowered to adminiſter juſtice; 

and who have a competent juriſdic- 
tion of the ſubject matter. ibid.. 
As before perſons authorized by the 
king to examine witneſſes; or in a 
court of record upon iſſue therein; 
or before any court of equity, {pin- 
tual, or other lawfhl court whether of 
record or not; or before perſons au. 
thorized by ſuch courts, as the henff 
upon a writ of enquiry, 319, 320 

So it is perjury, to ſwear to a greater 

ſubſtance than a man poſſeſſes, i 

juſtifying bail; it may be como 

ted, in ſwearing the peace again 
another before a juſtice ; or relpec' 

ing forfeitures, or defective titles i 

land before commiſſioners. * 

6 But no oath of a mere private natd 

can be the ſubject of perjury. _ 

O 1 

and therefore official oaths, for de 
true performance of duty cannot of 
uni as perjuries, but ſuch an o.. 
— liable to a ſevere fine. * 


iz Perjury may be aſſigned on an oath 


A TIA or PrIinCital: MATTERS 


| No perſon can deindiQted for perjury |21 The degree of tmateriality is net 


in a falſe oath, adminiſtered by a per- 


ſon who has not competent and law- | 
ful authority in the ſubjett matter, on. 
which the oath is taken. Page 321 f. 4 


Therefore quer if even 2 magiſtrate is 
juſtifiable in peas” - 5 voluntary 
n an extrajudicial matter. 

__ N ibid. (N) 1 
10 No oath adminiſtred by perſons un- 
der an aſſumed authority from courts 
of juſtice can be the ſubject of perjury. 
321 

11 But perjury may be committed in 
oaths adminiſtered under the authori- 
ty of a commiſſion, after it is deter- 
mined by the demiſe of the crown. 

| 322 

12 And qu, if perjuty may not be com- 
mitted in proceedings which are after- 
wards reverſed for error. ibid. 


ſtated to have been taken before one 


of the judges of aſſize, although the 


caption recites the commiſſion in 
which both are named, and the re- 
cord of Ni prius prove it to have been 
taken, as the form is, before them 
both. ibid. (N) 2 
14 In what oaths petjury may be com- 
mitted. ibid. ſ. 5 
I5 it is not material whether the fact 
ſworn be true or falſe. ſ. 6 
16 It is ſaid the oath muſt be abſolute 
(but this has been determined other- 
wiſe, and a man who ſwears that 
© he believes” any thing to be true, 
wich he knows to be falſe, is guilty 
of perjury. . 17 
t7 The oath muſt be» material to the 
matter in queſtion, "fel 
18 But, gaære, if it be not directly ma- 
terial, yet ſo circumſtantial as to biaſs 
the opinion of the jury, whether it 
Huld not be puniſhed as perjury. 324 
ws defendant in ſwearing to an an- 
wer in equity, may be guilty of per- 
Jury although the aa dick he 
ears is not required to be anſwered 

by the bill, "Ae 
20 So perjury may be committed in an 
tending to extenuate or agpra- 

vate the damages, as well as in an 
oath which is direct to the iſſue, ibid, 


neceſſary to be proved, nor is it ne- 
ceſſary for the evidence to be ſuch as 
will intitle the party to recover; but it 


is incumbent on the proſecutor to 
prove the materiality. Page 325 N) 3 


22 lt is not neceſſury that the oath ſhould 
be believed, or chat the party ſhould 
be injured by it. 137. f. 9 
23 But on à proſecution for the peyury 
it will be credited until it is diſprove 
ed by two witneſſes, for which pur- 
poſe, the party complaining of the 
perjury,” is not an admiſſible witneſs. 


ibid. (N) 4 
24 Or PERJURY BY STATUTE, 326 
| 2 meu 


25 By 8 Eliz. c. 9. whoever ſhall be 
convicted of perjury, upon that ſta- 
tute, ſhall forfeit 201. ſuffer ſix 
months imptiſonment, be rendered 
incapable of being a witneſs until the 
zudgment be reverſed ; and then he 
ſhall be liable in damages to the party 

rieved. 327 f. 13 
26 If he ſhall not have property to the 
value of 201. he ſhall have both his 
ears nailed to the pillory. i674. ſ. 14 
27 One moiety of the forfeiture to the 
king; the other to the party grieved. 


ibid. 
28 The quarter ſeſſions may enquire of 
perjury on this ſtatute, ibid. 


29 But the juſtices have no juriſdiction 
over this offence at common law; and 
Mdiments are uſually preferred at 
the aſſizes. ibid. (N) 15 
30 The ſtatute not to extend to ſpiri- 
tual courts. | _ wobid.\.s 
31 Nor ſhall the ſtatute reſtrain the 
common law puniſhment, ſo as the 
; Judges do not inflict 4% than the act 
preſcribes, "ma 
32 Therefore the king's bench may in- 
Ai&t fine and pillory, without inquir- 
ing of the lands, | ibid, 
33 By 2 Geo. 2. c. 25. judges' may, 
over and above the ſaid puniſhmente, 
order the offender to be ſent to the 
houſe of correction, or tranſported for 
any term not exceeding 7 years. 114. 
34 In a proſecution on 5 Eliz. the words 
of the itatute muſt be exactly purſued. 


. 17 
35 li 


A TIL oF Painciralt Marr. 


35 It muſt allo expreſaly alledge that 
the defendant was ſworn. Page 329 
36 But it need not ſtate, that — 5 
Wy Jury was committed by . means of ſu- 
rnation, &c, | 329 

37 But no one can be guilty of perjury 
upon this act who may not, poſſibly, 

be guilty of the ſubornation. {. 19 
38 No indicment, or criminal informa- 
tion, lies upon this ſtatute. 
-  jary than that committed by a wit- 
330 ſ. 20 


„ | 
40 100 a falſe affidavit againſt another 
in a court of juſtice is not within the | 


8 . 21 
41 And gu. if a falſe oath upon a writ 
of enquiry is within it. 331 
42 But if the defendant ſhould i» 1b 
face of the court, confeſs an affidavit 
to be falſe, the common pleas has 
puniſhed the offender under this act. 
Pt | ibid. (N) 
43 The oath muſt be to the 3 
of another. ibid. ſ. 22 
44 And the party who complains mult 
have been actually grieved by it, and 
be ſo proved. E 32 
45 And the manner in which the falſe 
oath conduced to the prejudice muſt. 
be ſet forth. ibid. 
46 By a poſitive averment, and not b 
way of innuendo. | ibid. 
47 Theretore where the party is benefit- 


ed by the perjury, the offender cannot 


be proſecuted on this ſtatute, 761i, 
48 So alſo it muſt appear to have been 
committed in a cauſe properly depend- 
ing between the plaintift and the par- 
ty for whom the offender was exa- 
mined as a witneſs. 333 
9 By 8 Geo. 1. c. 6. perjury may be 
aſſigned upon the quakers — 
I . 24 
go By 31 Geo. 2. c. 10. perjury to 
obtain the probate to a ſeaman's will, 
or letter of adminiſtration to his effeQs, 
is DEATH WITHOUT CLERGY. 334 
31 By 28 Geo. 2. c. 13. perjury, in 
" ſtheriffs or officers, upon any of the 
matters of the act incurs 500/,—and 
if committed by a priſoner, intendin 
to take advantage of the act, is deat 
without clergy. 334 (N) 6 


te. ibid. | 
39 The ſtatute extends to no other per- 


„ 


54 The court 
2 


— 


52: How perjury ſhall be charged 
aſſigned by 23 Geo. 2. c. 11. - 
334 f. 26, 
53 How the court vill — an india, 
ment ſeemingly deſeclive. ibid,(N)8 
may order perjured uit. 
proſecuted, &c. 335 
55 By 12 Geo. x. c 29. attorni — 
. c. 29. attorn 
mall practiſe after having — 
victed of perjury, ſhall be tranſported 
for ſeven years, . 29 


neſſes to be 


PERSONATING. 


By 4& 5 W. & M. c. 4. whoerer 
ſhall perſonate another before com. 
miſſioners authoriſed to take bail, 6 
as the perſonated may become liable, 
ſhall be guilty of felony, 179 
By 8 Geo. 1. c. 22. 9 Geo. 1. c. 14. 
31 Geo. 2. c. 22. and 4 Geo. z. 
c. 25. whoever ſhall perſonate a pro- 
prietor of any of the public ſtocks 
or funds, thereby endeavouring to 
receive any dividend, or annuity, of 
ſuch proprietor, as it he were the true 
proprietor, or who ſhall afh or aid 
therein, ſhall ſyffer death without be- 
nefit of clergy. 207, 208, 212, 213 
3 Upon theſe ſtatytes it was reſolved 
in Parr i caſe, O. B. February ſeſſions, 
1787, (fence the body of the work wa 
printed) that the ſingle act of obtain- 
ing a dividend warrant, in the name 
of a proprietor, without accompany- 
ing the act with any attempt to receivo 
the money on the warrant on it, al- 
though ſeveral hours intervened le 
tween the time of obtaining te 
warrant and the apprehending of the 
offender, is ** endeavoring toreceive,” 
&c. within the words of the att. 
4 By 31 Geo. 2, c. 10. whoever ſhall 
perſonate the name or character a 
any ſeaman, or other perſon intitle 
to wages, or other monies for ſervices 
on board any of the king's ſhips, d 
the executor, adminiſtrator, wife, fe- 
lation, or creditor of ſuch perſon, in 
order to receive the monies ſo due 0 
him, ſhall ſuffer death without 2 
7271 
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A TA BIE or Parncirart MATT ERS. 


PETITIONING. 


1 Endeavouring to frighten the king 
into a change of meaſures, by tumul- 
tuous petitioning, is a high contempt 
againſt his perſon and government. 

Page 92 ſ. 3 

2 By 13 Car. 2. c. 5. no addreſs to the 
king or parliament, for alteration of 
any matter of church or ſtate, ſhall 
be ſigned by more than twenty per- 
ſons, unleſs firſt conſented to by three 
juſtices, grand jury, or lord mayor, 
c. on pain of 1004. 309 

3 By i W. & M. c. 2. it is declared to 
be the right of the ſubjects to petition 
the king, and that all proſecutions 
ſor ſo doing are illegal. 310 

4 But this act does not repeal 13 Car. 2. 
e. 5. | ibid. 

5 How far, and in what caſes a petition 
to parliament may be deemed li- 


belous, 354» 355 


PETIT TREASON, 


| What was conſidered petit tieaſon at 
common law, 131 
2 It is confined by 25 Edw. 3. to a ſer- 
vant who kills his maſter, or a wife 
her huſband, or a prieſt his patron. 
ibid. 

; A fon who kills his father is not 
within the act, unleſs he is a ſervant 
to him, ibid. 1. 2 

4 lie murder of a millreſs is petit trea- 
lon, 132 

5 It a ſervant has left his maſter at the 
une of the murder, yet it is treaſon 
u the malice were hatched during 
the ſervice. ibid. ſ. 4 
b Ailers and abettors are within the 
act, ibid, ſ. 5 

7 Bat if the fact do not amount to mur- 
der, it cannot be petit treaſon, 1, 6 

b And if (tranger-murder at the inſti- 
_ of the tervant, &c. in the ab- 
eace of the ſervant, it caunot be pe- 

Ut treaſon, ibid. 


9 But otherwiſe, if even conſtructively 
preſent, 


Vol. I. 133 


| 


| 


10 A wife de facto only is not within 
the act. Pa e133 (N) 2 
11 A canonical obedience reſults from 
ordination, &c, ibid. . 7 
12 Petty treaſon and murder are of the 
ſame nature. ibid, (N) 3 
13 The judgment for this crime. 1614. 
14 Both principal and acceſſaries are 
debarred Gelergy- 133 ſ. 8 


PHILO3OPHER's STONE. — 774. 
Multiplication. 


1 All perſons at liberty to exerciſe their 
endeavours to make it, 73 f. 12 


PHYSIC, 


1 By 3 Jac. 1. c. 5. papiſts are diſ- 
abled to practice phytic. 29 
2 How far a raſh and fatal adminiſtra- 
cion of phyſic ſhall be blameable. 131 


PICKPOCKET.—#ide Privately ſteal. 
Inge 
PICT WED 


1 Pictures maliciouſly drawn and ex- 
hibited may be libelous, 3521.3 


PIDGEONS 
1 In what caſes felony to ſteal them. 
| | 144 
2 Where they ſhall be conſidered as 
nuiſances. 


PIRACY. 
1 The right of the king to puniſh it. 


152 (N) 1 


2 How i was puniſhable at common 
law, ibid, 1.2 
3 It may now be tried by the king's 
commithon, after the courſe of the 
common law, ibgd. 1. 3 
4 Oulled of clergy by 28 Hen. 8. c. 15. 


153 

5 The offence mult be alledged to Le 
done at ſea. ſ. 0 

3 A 6 The 


A TaBLE or PRINCIPAL MarrIIVSò. 


6 The ſtatute does not alter the nature 
of the offence, Page 153 
7 Not included in a general pardon of 
felonies, becauſe it is of a ſpecial na- 
ture. £7 ibid. 
8 How acceſſaries were to be tried, f. 7 
9 They are now triable in the ſame 
manner as principals. _ 154 
10 An attainder of piracy does not cor- 
rupt the blood. . 
11 Unleſs the indictment be as for a 
robbery at common law. ibid. (N) 2 
12 How an offender ſtanding mute ſhall 
be puniſhed,” ibid. 1.9 
13 No piracy unleſs the offence would 
have im felony if done on land, 
and the indictment muſt be both fe- 
lonicꝭ et piraticè. ſ. 10 


14 The ſtatute extends not to creeks, 
&c. within the body of a county. 15. 


15 By 11 & 12 Will. 3. c. 7. the 
trial of pirates may be either at fea 
or upon land at any places abroad. 


1 
16 To commit hoſtility at ſea * 
colour of a foreign commiſſion 1s pi- 
racy, ibid. 1. 13 
17 Captains or ſeamen betraying their 
truſt, running away with the ſhip, 
&c. yielding it up, or confederating 
with pirates, &c. deemed piracy. ſ. 14 
18 Acceſſaries in piracy deſcribed and 
ouſted of clergy. 156 
19 And ſhall be tried as principals are 
directed to be by 28 Hen. 8. 2z6id. 1.16 
20 To trade with pirates, or to fit out 
ſhips for that purpoſe, &c. deemed 
piracy. | 157 
21 To board 2 merchant ſhip and throw 
the cargo overboard, deemed piracy. 
| | ibid. ſ. 18 
22 Ships fitted out to correſpond with 
pirates, are forfeited, ib 4. 1.19 
23 All perſons made acceſſaries by 11 
& 12 Will. 3, deemed principals and 
excluded from clergy. ſ. 20 


24 Seamen, maimed by pirates, intitled | 


to admiſſion to Greenwich Hoſpital, 
but if they negle& to defend them- 
ſelves, they ſhall be impriſoned fix 
months and forfeit their wages. ibid. 
5 Pirates tried for the felony ſhall not 
e al. erwards tried for the high trea- 
ſen. 1 58 


| 


26 To ranſom a neutral ſhi 
her free before ſhe is — 4 
port, deemed piracy. Page 158 f. 22 
27 A ſeſſion of admiralty ſhall be hol. 
den twice a year at the Old Bailey 
or at ſuch other place as three com. 
miſſioners ſhall direct. 1 
28 Commiſſioners, juſtices, ſheriff, ' 
impowered to act with reſpect 10 
piracy. ilid. ſ. 24 


PLACE. 


1 How an indictment for a nuiſance 
| muſt deſcribe the place. 421 


PLAGUE.—/ide Quaraxtize. 


PLANTATIONS.—/ig ad. 
Shrubberies, 


; 

1 By g Gen. 1. c. 22, to deſtroy trees 
planted in any avenue or growing in 
any garden, orchard, or plantation, 
&c. is felony without clergy. 213 


PLANTS. 


By 6 Geo. 3. c. 36. to deſtroy in Hl. 
night time, any root, ſhrub, or plant, 
ot the value of 55. in any incloted 
ground, or to aid, &c, is tranſporiu- 
tion ſeven years, 215 
By 6 Geo. 3. c. 48. to deſtroy any 
plant, &c. in any cultivated lands 's 
40. for the firit offence, 5 J. forthe 
ſecond, and tranſportation 8 
21 


PLATE. — dt Forgery, Stan! 


PLAYS and PLAYHOUSES. 


By 1 Car. 1. c. 1. there ſhall ben0 
interludes or common plays uſed by 
any perſons in their own on 
the lord's day. 
By 3 Jac. 1. c. 21. whoever 1. 
uſe the name of the Trinity in - 


Pa 


8 The manner of recovering the penal- 


.intertude, profanely or jeſt- 
px ſhall forfeit 10/. Page 15 


ayhouſe becbme a common 

f 2 if gp fon together ſuch 
numbers as become inconvenient. 362 
4 By 10 Geo. 2. c. 28. aftors of plays 
in unlicenſed houſes are deemed 
rogues and vagabonds, &c. and are 
liable to a penalty of ol. $560 
A true copy of all dramatic works 
ſhall be ſent to the lord chamberlain, 
fourteen days before repreſentation 
_ by the manager, &c. on uw 
of gol. | 951 
6 The lord chamberlain may prohibit 
the repreſentation. ibid. 

7 Plays afted in public houſes ſhall be 
deemed to be ated for hire, &c. a 
liable to the above penalties, ibid, 


ty. ibid. 
9 By 17 Geo. 2. c. 5. all common 
players, deemed rogues and vaga- 
bonds. 570 


PLEAS.—Vide Murder. 


1 All pleas in diſability ought to be 
pleaded before imparlance, and con- 
clude with a demand if the plaintiff 
(hall be anſwered. 262 

2 Aplea on 3 Jac. f. c. 5. againſt a 
recuſant convict, ought to ſhew where 
the plaintiff was convicted, the re- 
cord of which muſt be produced. 

ibid. ſ. 3 

3 How ſuch a plea ſhall be pleaded, if 
the plaintiff contorm. ibid. ſ. 4, 5, 6 

4 In pleading a matter grounded on a 
ſtature, it muſt be ſtrictly purſued. 

35 

5 In what manner a plea in bar to an 


action for uſury ſhall be pleaded. 


o The conſequence to an attorney for 


pleading a matter which be knows 
to be falſe, 543 
ä 1 


POISONING, —Yide Murder. 


53313 


A TIE or Paxrincirart MATTERS, 


| POLES.—Fide Freehold, 


1 The puniſhment for deſtroying them. 


| Pa,e 214, 216, 238 


POLYGAMY.—Pide Bigamy, Mar- 
riage. 


PONDS.— ide Fiſh. Parks. Black 
Act. 

1 Any man may, of common right, 

erect fiſh-ponds, 516 
2 By 5 Eliz. c. 21. to break down the 
head of fiſh-ponds. is three months 
impriſonment and ſurety for ſeven 
years, 221 


POPE and POPERY. Papi. Pre- 
munire. Church, , Treaſon. 


t By 5 Geo, 3. c. 25. and 7 Geo. 3. 


c. 50. if any officer, ſervant, polt- 
boy, or rider, employed by the poſt - 
office, ſhall ſecrete or deſtroy any let · 
ter, packet, or bag of letters, which 
he may be intruſted with, containing 
any ſecurity for money, or ſhall ſteal 
ſuch ſecurity out of any letter, he 

| thall ſuffer death without clergy. 
140 

2 If the indictment charge the offender 
as acting in one department of the 
office, and the verdict find him guilty 
as a ſervant in another department, 
not connected with that charged in 
the indictment, it is good in arreſt 
of judgment. ibid. (N) 4 
By 5 Geo. 3. c. 25. and 7 Geo. 3. 
c. 50. whoever ſhall rob any mail in 
which letters are ſent by the poſt- 
office of any letter, packet, or bag, 
or ſhall ſteal any letter, bag, or 
packet, from any ſuch mail, or from 
tue polt-oftice, or from any of the 
receiving ' houſes, ſhall ſutfer death 


without clergy. 143 
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| _ 
P OSSE SION.—Vide Treaſon. Lar- 
ceny. Bailment. | 


1 How far the poſefion of goods fol- 
lows the property.. Page 136 
2 Where two claim land, the poſſeflion| 

is in him who has the right. 282, 283 
3 How far the poſſeſſion ſecures a man 


o 


from the guilt of a forcibly entry.|PRAYER.—ide Church, Cina 


1 AL MATT IRS. 


By 22 Hen. 8. c. 11. cutters of 
Powdike in the county of Norfolk. 
ſhall be puniſhed as felons, Page 198, 


199 


ibid. Prajer, 
4 When poſſeſſion barrs reſtitution. 289 | 
to 292 
PREACHERS. Vit Agrar. Dj. 
enters, Common at 
POSTS.—/ige Fences, 5 
| | PREAMBLE. 
POST FINE.—/7ide Forgery, 


1 To counterfeit the hand of the re- 
ceiver 15 felony. 2834 


POSSE COMITATTUT!S. 


1 The ſheriff may riſe it, to enable 
him to execute a writ of reflitution. 
e 289 f. 52 


move a forcible entry or detainer. 
. 294 f. 2 

3 Sheriffs and juſtices may raile it to 
execute the king's writs, it they ap- 
prehend reſiſtance. ibid. 
4 Sheriff, under-ſheriff, conſtables, and 
every peace officer may raile it to 
ſuppreſs a riot. 297 

5 The manner iv which the power of 
the county {hall be uſed. zoo, 301 


| POTATOES. 
1 By 13 Geo. 3. c. 32. to ſteal pota- 
toes growing in any garden or grounds 
incurs a penalty of 10s. &C. 217 


4 ® 


POULTERERS. 


1 How puniſhable for conſpiring to 
rate the price of victuals. 481 


| 


1 In what caſes the preamble ſhall ex. 


Plain the ſenſe of a ſtatute. 172 


| 
PRE-EMPTION.—/ide Purveyer: 


i By 12 Car, 1. c. 24. the power of 


pre-emption is aboliſhed. 181 


2 A juſtice may raiſe the g 0 re-| PREROGATIVE.—Pide King. Cu. 


1 empl 5. 


* 


PRESCRIPTION,—Fide Nuiſant. 
Highways, Bridges. Extertion. 


PRESENTTMENT,—Pide Litel. Ni- 


ways. Leets, Churchwardens. Cone 
ſtables. 


PRETENDER.—Vide Treaſon. Pre: 
munire. 


# 
PRETENDED. TITLES. 
1 The offence of buying or . 
2 To buy or fell any doubtful or df 


puted titles to lands, to the intent 
that the buyer may carry on the * 


. JS 5... 4 


* 
is a high offence at common law 
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ſuch lands, Page 366 f. 16 


It is immaterial whether the title be| 19 But otherwiſe if the title is itill con- 


or bad, or whether the party | 
were in poſſeſſion or not, ibid. 


teſted, and the leaſe was made for 
the purpoſe of maintenance. ibid. 


4 By 1 Rich, 2. c. 9. no defendant | 20 If a diileiſee enter upon a diſſeiſor 


ſhall alienate lands in ſuit, &c. 
and the diſſeiſee of ſuch lands ſhall 
recover againſt the original diſſeiſor, 


in poſſeſſion under a pretended title 


is within the ſtatute. 


557 
if he commence his ſuit within a year 21 But ſuch a ſale by a father to a fon 


and a day, 55 
5 Feoffments of this kind are only void 
in reſpect of the diſſeiſees. ſ. 3 
6 By 13 Ed. 1. c. 49. none of the 
king's houſe mall buy any title while 
the thing is in diſpute. ibid. 
7 By 32 Hen. 8. c. 9. all ſales of pre- 
tended titles to lands, &c. where the 


party or his anceſtors have been in | 


poſſeſſion of the ſame, or of the re- 
mainder or reverſion, or taken the 
rents one whole year before ſuch ſale, 


ſhall be void, and the land forfeited, | 


if ſued for within a year, ſ. 4 
d But a perſon in poſſeſſion of lands, 
cc. may buy pretended titles, &c. 555 
9 It is not material whether any /uit 
be depending for theſe lands or not. 1.7 
10 The plaintiff need not recite this 
fatute in an action on it. ſ. 8 
11 In an action againſt the buyer, it 
muit appear that he did know that 
the ſeller had not been in poſſeſſion, 


&c. for a year. ſ. 9 
12 It mui be averred that the /eller 
nad a pretended title. {.10 


13 The value of the land at the time 
of the bargain mult be ſet forth. 
| ſ. 11 

A contract for a cuſtomary eſtate; or 
i'r a leaſe for years is within the 
llatute. 566 
1; And-it is not neceſſary to ſtate the 
commencement or the end of ſuch 
leaſe, | ſ. 13 
10 Even a leaſe by reputation, though 
zend in law, is within this act. 

i | ſ. 14 

i; A diſſcifor obtaining a releaſe from 
a dilleiſce; or a mortgagor redeeming 
ws land, are not within the ſtatute. 
10 f ſ. 15 
i" vae who gains poſſeſſion of land by 
Judgment of Jaw, in atfirmance of 


is not. | ibid. 
22 But ſuch a ſale to a brother of the 
half blood is. | ibid. 


23 In what caſes he who is in lawful 
poſleſſion may buy or ſell pretended, 


titles, . 17 
24 By 31 Eliz. c. 5, this offence may 
be laid in any county. 558 


PREMUNIRE. 


— 


t The offence of prumunire ariſes from 
ſtatutes made to preſerve the ſo- 
vereignty of the crown, from the in- 


croachraents of Rome. 77. 
2 The hiſtory of theſe incoachments. 
77.78 


3 The ſeveral ancient flatutes enume- 


papal bulls, was firſt created præ- 
munire. 8, 79 
4 By 13Eliz, c. 2. whoever ſhall pur- 
chaſe any bull from Rome, is guilty of 
high treaſon. 

5 It is in the option of the crown to 
proceed on the ancient ſtatutes for the 
premunire, or on the 13 Eliz. for the 
treaſon. ibid. i 13 
6 By 13 Eliz. c. 2. the aiders of ſuch 
offenders after the offence incur a 
pramunire. ibid, 
7 By 27 Edw. 3. c. 1.38 Edw. 3. 
c. and 16 Rich. 2. c. 5. it is made 
præmunire to derogate from the king's 
common law courts. | 

8 The ſeveral conſtructions which have 
been made on the above ſtatutes. 80 
9 By 24 Hen. 8. c. 12. 20, 21. & 25 
Hen. 8. c. 19. to appeal to Rome, 
from any of the king's courts is præ- 
munire. | ibid. 
10 By 26 Hen. 8. c. 14. exerciſing the 
juriſdiction of a Juffragan without 


* 4Lcient title, is not within the 


leave of the biſhop is pramumre. il. 
3A 3 11 by 


| a&in reſpe& of any leaſe made of 
Page 5531.1 


and immediately ſell to a ſtranger, it 


rated, by which the makibg uſe of 


q 
| 
j 
: 


munire to brin 
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11 By 25 Hen. 8. c. 20. refuſing to 
conſecrate a biſhop is præmunire. 
Pa e 80 

12 By 5 Eliz. c. 1. maintaining the 
pope's power, is made a præmunire 
upon the firſt conviction, and high 
treaſon on the ſecond. 81 
13 By 13 Eliz, c. 2. it is made præ- 
| in any agnus dei, 
eroſſes, or ſuch ſuperſtitious _—_— 

X ibid, 
14 Whoever ſhall receive ſuch reliques 
to wear, without diſcovering the of- 
fender, ſhall incur pramunire. ibid. 
15 A juſtice ſhall incur the like offence, 
who, on information, does not diſco- 
ver the offender to a privy councillor 

in 14 days. ibid. 
16 Ry 1 Eliz. c. 1. 5 Eliz. c. 1. 3 Jac. 
1. c. 4- 7 Jac. 1. c. 6. 1 W. & M. 
c. 8. and 7 Will. 3. c. 14. refuſing 
to take the oaths of allegiance, ſupre- 
macy, &c. incures the pains of pre- 
munire. 81, 84 
17 Several adjudications on the two firſt 
of the above recited ſtatutes. 82 


18 By 6 Ann. c. 7. to affirm that the 


pretender has any right to the crown, 
or that the parliament cannot limit 
the ſucceſſion of it, is præmunire. 
84 

19 By1&2 P. & M. c. 7. to moleſt 
the poſſeſſors of the abbey lands grant- 
ed by Henry 8 is premunire. 85 (N) 
20 By 21 Jac. 1. c. 3. to procure 
any action to be irregularly delayed, 
is premunire. ibid. 
21 By 16 Car. 1. c. 21. and 1 Jac, 1. 
c. 8. to pretend authority to obſtruct 
the importation of gunpowder, &c. 
is præmunire. | ibid. 
22 By 12 Car. 2. c. 24. to be guilty 
of purveyance incurs præmunire. 
ibid. 


23 By 13 Car. 2. c. 1. to aſſert that 


either houſe of parhament has legi 
ſlative authority without the king is 
præmunire. ibid. 
24 By 31 Car. 2. c. to tranſport a 
ſubject comtrary to the habeas corpus 
act, is premunire, 87 
25 By 20 Car. 2. 7. conſpiracies to 
avoid the ſeizure of cattle in certain 


caſes is premunire, 5 itid. 


26 By 6 Ann. c. 23. to treat 
than of the lefion when * 
at Holyrood Hen ſe, is pranunire. P. Y 
27 By 6 Geo, 1. c. 18. to open bubbles 

fimilar to the South-ſea project, is 
præmunire. . 
28 By 12 Geo. 3 c. 11. whoever ſhall 
ſolemnize, or aſſiſt in, or be preſent 
at the marriage of any of the de- 
ſcendants of Geo. 2. other than ſuch 
iſſue as ſhall ſpring from conneQivn 
with foreign families, without the 
previous conſent of «he king ſpecifed 
in the licence, regiſtered in the privy 
council, ſhall incur the pains of hr. 
munire. 86 
29 In what manner the offence of pre. 
munire ſhall be puniſhed. 84, 85 


P RVE S T.—Vide Papiſ. Chu. 


Freajon. 


PRINCE and PRINCESS. 


1 How far within the ſtatute of tres. 
ſons. $3454 


PRINCIPAL, ide Accfary. 


} PRINTING.—Fide Monopoly. Autor. 


Books. 


| PRISONER,—F'ide Goaler. Cn 
8 tempis. ä 


PRIVATE PERSON. 


1 How far a private perſon may ſuy- 
preſs an affray. 40d 


PRIVATE WAY.—/i 
Nuiſance. Highway, 


PRIVY COUNCIL.—Fide Contenj't 
No. 30. 


1 An inſurrection for the purpoſe 2 
laying violent hands on a pr) "Io, 


A TaBLile or PRI 


eillor, ir ſaid to be high treaſon. 
* Page 54 f. 25 
1 By 3 Hen. 2. c. 14. conſpiracy by 
the king's ſubordinate ſeryants, to 
murder a privy councillor is felony. 


| 74 

3 379 Ann. c. 16. to attempt to kill, 
or wound, a privy councillor in his 
duty, is felony without clergy. 
ibid. 


mined by the privy council, may be 
wied in any county by commiſſion. 

119 
A privy councillor is in danger of 
pramunire by ſtopping an action 
againſt a monopoliit. 47 3 


PRIVATELY STEALING, 


1 By 8 Eliz. c. 4. whoever ſhall ſteal 
from the perſon of another, any goods 


not be admitted to clergy. 150 


PROCLAMATION. 


1 In what caſes recuſants may be con- 

vitted by proclamation. a4 
: How offenders agaiuſt the black act, 
may be obliged to ſurrender on pro- 
clamation, | 187, 188 
3 How ſmugglers may be proclaimed 
and convicted. 229 


PROHIBITION. 


1 In what caſes prohibition will lie for 

hereſy, 7 
2 It does not lie in any proceeding on 
the ſpiritual law, unleſs ſomethin 


be attempted in derogation of the 
common law. 


PROMISSORY NOTE.—Pid: 
Forgery, 


PROPERTY.—/ide Larceny. 
Burglary. 


4 Homicide beyond ſea, being exa-| 


privily without his knowledge ſhall | 


( 


4 


ibid. 


\ 


Nc irAL MATTERS 


PROTESTANT DISSENTERS. 
_ ide Difenters. 


PROTESTANT SUCCESSION, 


1 By 4 Ann. c. 8. and 6 Ann. c. 7. 
to maintain by writing, that the pre- 
tender has any right to the crown, or 
that parliament cannot bind and limit 
the ſucceſſion thereof, is high treaſon, 
and to affirm the ſame by adviſed /peake 
ing, Is premunire. | ace 

By 1 Ann. c. 7. adviſedly to hinder 
the acceſſion of any one who is next 
in ſucceſſion to the throne, according 
the 1 W. & M. and 12 Will. 3. is 
high treaſon. ibid. 
3 By 13 Will. 3. c. 3. the pretender is 
aitainted of high treaſon. ibid, 
4 By 17 Geo, 2. c. 39. to hold corre. 
ſpondence with him or his ſons, is high 
n 6959, 70 


2 


PROVISIONS.—Pide Papifth, Vieuale.. 
PROSECUTION,—Pide Conſpiracy. 


PROVOCATION—Fide Murder. 


PUBLICATION, —ide Libel. 


PUBLIC HOUSES. 


1 Publicans may be indicted for encou- 
raging diſorders; and for refuſing to 
entertain guelts. [Jide ' [unkeeper.) 

* $51,462 

2 By 12 Ed. 2. c. 6. no perſon con- 

cerned in the a of wine or viduals, 
ſhall be either a publicaa or victualler. 
7 52, 453 

3 By 3 Hen. 8. c. 8, direfions are 

given how the aſſize of wine and vic- 

tuals ſhall be ſet, 


m_ 


innholders are 


45 
4 By 21 Jac. 1. 2 od 
pole o 

the 
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A TABLZ or PRINCITAI MAr rs. 


their commodities, and horſe bread, 
at reaſonable prices. Page 453, 454 
5 By 5 & 6 Ed. 6. c. 25. two juſtices, 
one of the gusrum, ſhall have power 
to remove, diſcharge, and ſuppreſs 
common alehouſes. 4541.9 
6 A publican ſuppreſſed upon this act, 
cannot be licenſed again, except in 
open ſeſſions, ſ. 10 
7 By 5 & 6 Ed. 6. c. 25 and 26 Geo. 
2. C. 31. no public houſes ſhall be 
kept, except in fairs, but by ſuch as 
ſhall be allowed in open ſeſſions by 
two juſtices, 1.9. ſ. 11 
8 This exception extends only to the 
N where the fair is actually 
eld; not to any houſe adjoining to 
it. ibid, (N) 1 
9 And beer brewed in fairs muſt pay the 
exciſe duty. | il id. 
10 By 2 Geo. 2, c 28. the reaſons are 
om for the preſent mode of licen- 
ng public houſes. 45 
11 Lodging and boarding houſes, how- 
ever public, do not require licence. 
(N) 1 
12 By 26 Geo. 2. c. 31. yearly licences 
ſhall be granted in counties from the 
iſ, to commence 29th of Sept. by 
two juſtices of the aiviſſon, at ſuch 
place, as they, by public notice, ſhall 
previouſly direct. 455 
13 Every licenſed publican ſhall be 
bound in a recognizance of 10/. to 
Preſerve proper economy and good 
order. . 1 
14 The uncontrouled power of juſtices 
in granting licences, and the inſtances 
of miſconduct for which alone the 
king's bench will examine their pro- 
ceedings. 456 (N) 4 
15 By 5&6 Ed 6. c. 25. the quarter 
ſeſſion, by preſentment or information, 
thall enquire into recognizances for- 
ſeited, and award proceſs according- 
ly. | ſ. 14 
16 The juſtices may order a public 
houſe to be ſuppretted. 
17 By 26 Geo 2. c. 31. juſtices may 
take away licences unleis cauſe can 
be ſhewn, that the condition of the 
recoguizance has been fulfilled. ſ. 15 


5 |24 The recognizances taken by the 


ibid. (N) 5 


19 But the juſtices cannot fu 
licenſed public houſe, — *. 
orders amounting to a nuiſance, or 
for a breach of the recognizance. Page 

20 A conviction for a 6 Fl 
cognizance diſables the offender to ſe!! 
either malt or ſpirituous liquors for 3 
years,and renders his licence void, 4) 

21 By 5 & 6 Ed. 6. c. 25. any two 
juſtices may commit an unlicenſed 
publican, until he binds himſelf not 
to ſell liquors without licence, &c. 

458 

22 By 26 Geo. 2. c. 31. the bd 
man's book ſhall be good evidence 
to prove a man to be an alehouſe- 
kee per 453 

23 Juſtices may ſummon and examine 
perſons whom they ſhall ſuſpeti to be 
unlicenſed ; and ſuppreſs the houſe, 


458, 459 


juſtices, on licenſing public houſes, 
ſhall be tranſmitted to the ſeſſions. 459 
25 The clerks of the peace ſhall give an 
account of the recognizances to the 
Juſtices, at their yearly meetings. ibid, 
26 By 26 Geo. 2. c. 3'. no licence 
ſhall be granted to any perſon not li- 
cenſed the preceding year, unlz1s 
ſuch perſon produce a certificate from 
his pariſh, of the propriety of his cha- 
racter, 460 
27 This certificate not neceſſary in li- 
cenſing houſes in cities and towns ccr- 
crate. ibid, 

28 If a publican die or remove, his li- 
cence ſhall continue till the next li- 
cenſing day. 460, 401 
29 By 26 Geo. 2. c. 13. no jultice con- 
cerned in the ſale of liquors, mall be 
concerned in granting licences. 461 
30 By 4 Jac. 1. c. 4. to deliver ale 
and beer for ſale, to an unlicenſed 
perſon, incurs a forfeiture of 65. 8: 

a barrel. ibid. . 
31 By 2 Geo. 2. c. 28. retailers of dij- 
tilled liguors ſhall be licenſed in the 
ſame manner as common _— 
c. 17. retailers of 


32 By 10 Geo. 2. Qail 


made wines, who are publicans, 


18 If the jultice convicts without ſum- | 
moning the party, he is liable to an 
information. ibid, (N) 5 


ſ. 2 


be licenſed by two jultices. 1 by 


6 Geo. 2. c. 8, ſellers of fron; 
. ſhall be firlt licenſed by the 


commiſſioners of exciſe. Page 469 


29 
But no perſon ſhall be thus licenſed, 
3 2 licenſed by two juſ 


By 2 Geo. 2. c. 28. juſtices of peace 
ſhall have the ſame juriſdiction over 
retailers of ſpirituous liquors as they 
have over common publicans. 462(N) 
36 By 17 Geo. 2. c. 17. whoever ſhall 
mix liquors for ſale at home, or ſend 
quantities of leſs than two gallons 
abroad, deemed retailers, 452 ſ. 30 
37 By 11 Geo. 2. c. 26, clandeſtine 
ſellers deemed retailers, ibid. (N) 
38 By g Geo. 2. c. 23. giving liquors 
to ſervants or apprentices, &c, deem- 
ed retailing. I bid. 
39 By 24 Geo. 2. c. 40. no licence, in 
London, ſhall be granted but to oc- 
cupiers of 10/1. a year, &c. nor in 
other places, but to thoſe who pay 
to church and poor. ſ. 31 
40 By g Geo. 3. c. 6. liquors found in 
the houte of an unlicenſed perſon may 
be ſeized, ſ. 32 
41 By 24 Geo. 2. c. 40. Officers, by 
warraut may break open doors, &c. 


493 
42 By 13 Geo, 3. c. 56. the penalty of 
retatling diſtilled liquors without a 
licence, is increaſed from 10/. to 501, 
ſ. 3 
43 By 26 Geo, 2. c. 31. the repre wh 
Uives of a publican may uſe the un- 
expired term of his licence without 
producing the certificate required by 
No. 26. "= + 3 
44 In caſe any licenſed houſe becomes 
empty after the licenſing day, two 
Jultices at a petty ſeſſions, may grant 
a licence till the general licenſing day, 
upon the-production of certificate re- 
quired, No. 26, 464 
45 Retailers of liquors in priſons ſhall 
be deemed common publicans. 71614. 
4% Tue commifſioners of the exciſe 
tall not licenſe any perſon to ſell 
{pirituous liquors, who is not pre- 
\ioully licented to ſell ale and beer by 
io Juices, ibid. 


tices. 461, 462 
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47 By 5 Geo. 3. c. 46. every perſon 
convicted of ſelling ale and beer, or 
other exciſeable liquors by retail with- 
out licence ſhall forfeit 40 7. and coſts 
for the firſt offence 4/. for the ſe- 
cond, 64. for the third, &c. Pa 

ö 

48 The manner in which the juſtices 

may hear and determine the offence. 


465 
49 The penalty on witneſſes not obey- 
ing the ſummons. ibid. 


50 How perſons aggrieved may appeal. 


51 By 21 Jac. 1. c. 7. &c, publicans 
ſhall forfeit 10s. for encouraging or 


permitting tippling in their houſes. 
ibid. 

52 How the penalty for ſo doing is to 
be levied. 467 
53 How this offence ſhall be puniſhed 
in the univerſities, ibid, 


54 By 4 Jac. 1. and 21 Jac. 1. c. 7. 
drunkards are puniſhable with a for- 
feiture of 5s. or, on default of pay- 
ment, with fix hours confinement in 
the ſtocks. 407, 468 

55 Repeated or continued tippling in- 
curs a forfeiture of 3s. 44, or con- 
finement four hours in the flocks, 

468 

56 All officers ſhall be charged to pre- 
ſent ſuch offence—but one puniſh- 
ment only ſhall be inflicted, wbid. 

57 The juriſdictions of the eccleſiaſtical 
court and of the two univerſities, is 
ſaved. 469 

58 By 7 Jac. 1. c. 10. if any publi- 

can be convicted, on 1 Jac. 1. c. 9. 
or 4 Jac. 1. c. 5. he ſhall, in addi- 
tion to the above penalties, be dif. 
abled to keep a publick houſe for three 
years. | ibid, 

59 By 30 Geo. 2. c. 24. if any licen- 
ſed  publican ſhall ſuffer labourers, 
ſervants, &c. to game in his houſe, 
he ſhall forfeit 405. for the firſt of- 
fence, and 101. for ever} ſubſequent 
offence. 1 14. 

60 And the parties who ſo game ſhall be 
liable to pay a penalty from 5. to 
2015, or be committed to hard la- 
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PUBLIC WORSHIP.—7ide Church. 


PURLIE U.—Viae Chace. Foreſt. 
Park. Deer, oc. 


PURVEYORS. 
1 The hiſtory of purveyance and pre- | 


emption. Page 181 
2 The principle of it denied by mag 
na charta. did, | 


3 Aboliſhed by 12 Car, 2. c. 24. ibid. 


1 
— 


1 


| Q 
QUARE IMPEDIT. 
1 


particular point. 


N a quare impedit, if the biſhop | 
plead hereſy, he muſt thew the 
6,7 


QUARRELS.—Pide Afrays. 


QUARANTINE. 
1 By 26 Geo. 2. c. 26. all veſſels, per- | 


ſons, and goods, coming from a place 
ſuſpected by the privy council to be in- 
feaed ſhall perform quarantine, in ſuch 


manner as the king ſhall airect, &c. | 


. 241 
2 If the plague ſhall appear on board 
any ſhip, being to the Northward of 
Cape Finifterre, the commander ſhall 
proceed to St. Helen's pool, &c. untill 
the king's pleaſure be known, on pain 
of death without clergy. ilid. 
The king's ſhips may force any vel- 
ſel obliged to perform guarantine, 
to repair to the place appointed— 
and if any commander ſhall conceal 
naving the plague on board, he ſhall 
| ſuffer death, without clergy. 242 
4 Penalties-for not making a true diſ- 


covery of the other particulars di- 5 


ibid. 


5 Whoever, being ordered to 


6 And any perſon not infefted, = 


7 Officers neglecting their duty, forfei 
s | 


quarantine, ſhall refuſe to — vg 
the /axarets, or ſhall eſcape or 2 
tempt to eſcape therefrom, &c. ſhall 
ſuffer death, without clergy. Page 


liable to perform guarantixe, who ſhall 
enter into any /azaret, or other place 
for performing quarantine, and ſpal 
attempt to return, or to make his 
eſcape th-refrom, before the time is 
expired, he ſhall ſuffer death without 
clergy. thi 
1ool. &c. &c. ibid, 
Whoever ſhall clandeſtinely convey 
any goods. or letters, &c. from any 
ſhip or /azaret, performing quaran. 
tine, ſhall ſuffer death without 77 

| ibi. 


QUEEN. 


I A queen regnant, is within the mean- 
ing of the words, our lord the king,” 
in the ſtatute of treaſons. 53 f. 20 
2 A queen dowager is not within the 
ſtatute, f. 23 
3 Aqueen divorced @ vinculo matrimonii 
is not within the ſtatute, 53 (N): 


R. 
RAPE. 


1 I the carnal knowledge of a woman 
by force. 169 

2 Nothing leſs than actual penetration 
and emiſſion can amount to a rape; 
but emiſſion 15 prima facie evidence of 
netration. ibid. l. 

3 leis no excuſe that the woman at l 
yielded, or conſented after the fact; 
or was a common ſtrumpet; or con. 
ceived from the fact. 01 

4 Bat if ſhe make no complaint a /# 
time, it is a {irong ground for pre- 

- ſuming conſent, ibid. “ 
By 18 Eliz. c. 7. whoever ſhall car- 


i 


rected by the act. 


nally know a woman child my 
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ars of age, 
without clergy 


Page 170 f. 4 
Whether with or without 


conſent in 


6 


this caſe, 15 not material ; but pene- 8 


ibid 


nation mult be proved. . 5 
J All aiders and aſſiſters, f, \ 
ther male or female, are 5 
3 How this offence was formerly pu- 

niſhed. : - ſ, 7 
g By 8 Eliz. c. 7. this offence is ex- 

cluded trom the benefit of clergy. ibid. 


REALM. —Vide Contempts, No. 37, 38. 


REASON. Jide Madmen. 


REBELS.—Pide Treaſon. 


1 Private perſons may arm and aſſem- 
ble to oppoſe and ſuppreſs rebels. 
267, 268, 298 


RECOGNIZANCES.—Fide Public 


Houſes, Behaviour. Peace. 


RECORD. 


1 The embezzling, defacing, or alter- 
ing any record, is a high offence at 
common law, puniſhable wita fine 
and impriſonment, 177 

2 By8 Hen, 6. c. 12. if any record or 
pr«ceedingin the king's courts, be itolen, 
whereby any judgment ſhall be re- 
verſed, the offenders, their aiders, 
Lc. ſhall be guilty of felony, ibid. 

3 The jury ſhall be equally impannel- 

from officers of any two of the 
courts in Weſtminſter Hall, to try 
the indictment. ibid. 

4 The offence ſhall be tried either by 

the king's bench, or by the, common 
pleas, ibid. 

3 Lhe above acts only extends to the 
exchequer, king's bench, and com- 
mon pleas; and the chancery as far 
only as it proceeds according to the 
mmon law. ibid. 


6 Tae judges are not within the act. ib, 


; 


| 


mall ſuffer as a felon 75 But by 8 Rich. 2. c. 4. judges as | 


well as clerks ſhall pay a fine for 
raſing rolls, &c. Page 177 


Judges are puniſhable at common law 
for falſifying records. ibid. 


preſent, whe- g Whether it is neceſſary that the alte. 


ration of the record ſhould occaſion 
a reverſal of the judgment. 178 
10 If the oſtence be not compleated in 
one county, the offender cannot be 
indicted for the felony, but ſor the 
the miſprifion only. ibid. 
11 Acceſſaries after are left to the ge- 
neral conſtruction of the law. ibid. 
12 If the offence be committed in 2 
different county from that in which 
either of the courts ſit, the court who 
tries muſt have a ſpecial commiſſion, 
ibid. 

13 If committed in London the lord 
mayor ſhall not be included in the 
commiſſion. | ibid. 
14 By 21 Jac. 1. c. 26. it is felony 
without clergy, to acknowledge a re 
cord, &c. &c. inthe name of another. 
178 f. 9 

15 The trial ſhali be in the county where 
the per/onating is committed, 178, 


I 
16 In perſonating bail, if the bail hos 
be not filed, it is no felony, but miſ- 
demeanor only. 179 
17 By 4 &5 W. & M. c. 4. to per- 
ſonate another before commiſſioners 
authoriſed to take bail, is felony. 
ibid. 
18 In what caſe a record may be avoid- 
ed by an averment of uſury. 5 32 f. 20 
19 Nul tiel record a good plea to main- 
tenance. 544 
20 In what caſes the record of juſtices, 
for a riot may be traverſed. 299, 302 


21 A record of forcible entry may be 
traverſed. 276 


RECUSANT.—/ ide Papi. 


RE-DELIVERY,—ide Robbery, N. 3. 


* 


RELL 


A Tanzitsr or PrINCcIPAL MarTrTzzs. 


RELIGION Vi Church. Lord's 
Day. Prenunire. Hereſy, 


REPUGNANCY. 
1 In what caſes it vitiates an indictment. 


RIOTERS. 


1 The offence of BLACK Mall, and 
how puniſhed 201 
2 Offences by woss TROOPERS, how 
puniſhed, 6 
3 Clergy taken from felonious rioters 
in Cumberland and Northumberland. 


202 | 


RIOTS, ROUTS, and unlawful AS- | 


SEMBLIES. 


1. A r1oT is a tumultuous diſturbance 
of the peace by three perſons or more, 
&c. &c. 2 z.. e. 65 

2 Force and viol>nce in the proſecution 
of an illegal act, makes the 
rioters, 45 | 294 1. 2 

3 But to effect a legal act, even forcibly, 
by means of numbers, will not make 
the actors rioters. ib d. 

4 Yet they are anſwerable for any aecd- 
leſi outrage.” | ibid. 

5 If numbers meet together innocently, 


as at a wake cr fair, and a quarrel | 


enſue, they are not rioters, but af- 

. rayers. os ibid. ſ. 3 
6 Otherwiſe if they had formed parties 
under the pledge of mutual * 
ibid. 

7 Eſpecially if the notice of their con- 
federacy be for illegal purpoſes of 
a private nature, as pulling down 
dawdy houſes, &c. 295 

8 And thoſe who join ſuch a confederacy, 
after it is once formed, are equally 
guilty. - | ibid. 

9 The enterprize muſt be accompanied 
with ſome offer of violence, either to 
the perſon or poſſeſſion of another. 

| ibid. ſ. 4 


ibid. ſ. 2 


offenders 


{ unlawful aſſembly, and 
| 
Page 285, 286| 


3 , 


10 Therefore, riding armed, in a man. 
ner conducing to terror, is only an 
Not à riot, 
11 But the ſhew of armour, * 355 
ſpeeches, turbulent geſtures, &c. are 
ſufficient offers of violence to main. 
tain that the riot was is terreren 50 
puli; for it muſt be ſo laid to be done. 
ibid. 
12 But if any number aſſemble, Aiden 
circumſtances of terror to do an a, 
under a pretended right, they are not 
| rioters, : 296 
13 Nor to do an act contrary to the 
common law or ſtatute; as to cele- 
brate maſs, &c. if they perform it 
peaceably. N ibid, 
14 If the object of an aſſembling be of 
a public nature, as to pull down all 
| bawdy houſes, &c. ſuch rioters will 
be guilty of treaſon, . 6 
15 And private redreſs, even where 
authoriſed by law, muſt be executed 
in a peaceable manner, or the offen- 
ders, if to the number of three or 
more, will be rioters. . 7 
16 But, perhaps, the juſtice of ſuch 
caſe, though riotouſly purſued, would 
mitigate the offence. ibid, 
17 A our, ſeems to be an unlawful 
aſſembling of perſons with an intenticn, 
and actually mowing to do a thing, 
the execution of which would make 
them rioters. 296, 297 
18 Ax UNLAWFUL AfSEMBLY, is an 
aſſembling with circumſtances of ter- 
ror, with or without an intention to 
do a riotous act; but neither execu(- 
ing it or making any motion 
it. | 297 1.9 
19 For a wan cannot fumultuouſly al- 
ſemble even his friends for the defence 
of his per/on, as he may for the defence 
of his houſe; but he muit ſeek his 
ſecurity by obtaining ſureries for the 
peace. * e oy 
20 All peace officers may ſuppreis à not, 
and — the aſſiſtance of other 
perſons tor that purpoſe. . 11 
21 And as private perſons may ſuppreſ: 
an affray, a fortiori, they may aff 
and arm themſelves, to ſupprels 3 
riot. 26 
22 Riots 


* 
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22 Riots which ſavour of rebellion, by | 


certainly interpoſe to ſuppreſs, 
for, on ſuch occaſions, no remedy can 
be too ſharp or ſevere. Page 298 
23 By1 Geo. 1. c. F. if twelve perſons, 
niotouſly aſſembled, ſhall ſo continue 
together for one hour after proclama- 
tion, they may be apprehended by a 
ace officer and carried before a 
iſtratez and if the rioter happen 

to be killed, the officer ſhall be diſ- 
charged. ſ. 11 
24 Perſons not actually engaged, but 
only aiding, &c. are principals in 
the ſecond degree under this act. 
Note in mar. 

25 But this ſtatute does not abridge the 
authority which either officers or pri- 
vate perſons have at common 2 
11 

26 By the common law rioters may be 
puniſhed, according to the degree of 

, the offence, by fine and impriſonment, 
pillory and forfeiture of lands. ſ. 12 
27 Corporators puniſhable in their na- 
tural capacity for ſuffering riots with- 
in their juriſdictions. ſ. 13 
28 Women are puniſhable as rioters, 
but not infants wanting diſcretion. 


299 


may 


29 By 34.Edw. 3. c. 1. one juſtice of 


the peace has authority over rioters; 
to reſtrain, arreſt, and chaſtiſe them. 
ſ. 15 

zo He may authorize their arreſt Ay 
fard; and commit for not giving 
ſureties. | ſ. 16 
31 But are juſtice cannot by virtue of 
this act record a riot, or enquire of 
it after it is over; but he may by 
virtue of the ſtatute of Northampton 
(vide p. 266.) becauſe under the firſt 
he acts miniſterially, and under the ſe- 
cond judicially. ſ. 17 
32 And where a juſtice is authorized to 


make a record, the fact he records is 
not traverſable. 300 


33 By the common law, as a confer- 
Yator, and by 17 R. 2. c. 8. a juſ- 
uce may raiſe the poſe to ſuppreſs a 

riot. ſ. 18 


34 By 1 
with 


3 Hen, 4. c. 7. two juſtices 
tie ſheriff, may record a riot; 


CiPAL MATTER 


ner deſcribed by 34 Ed. 3. c. 1. (Vide 
p. 266.) Page 300 ſ. 19 
35 And for the purpoſe of ſuppreſſing 
the riot, they may raiſe the poſe; 
which even noblemen are obliged to 
attend, who may arm themſelves with 
proper weapons. 301 f. 20 
36 And this they may do, not only up- 
on view, but information of the riot, 
and upon ſeeing any detached parties 
of the rioters ; yet if they alarm the 
county frivolouſly, they ſhall be pu- 
niſhed, 1. 22 
37 After view they may record the riot, 
although the rioters are in cuſtody, 
and upon freſh ſuit may retake any 
who ſhall eſcape; but afterwards the 
record mult be ſent to the king's 
bench, and proceſs to retake muft 
thence iſſue they may, however, at 
any time arreſt rioters to compel ſure- 
ties for behaviour. 302 
38 If one bound by a recognizance of 
the peace, be included in the record 
of the riot, the production of it againſt 
him is concluſive. ſ. 25 
39 But if the record contain a charge of 
felony, or maim, or reſcous; yet it 
is concluſive only as to the riot. ſ. 25 
40 This record, being a conviction, 
ought-to be certain and very circum- 
ſtantial; it ſhould ſhew that the parties 
are guilty, and how far guilty withia 
the ſtatute; that the juſtices have pur- 

| ſued their power, &c. 27 
41 How ſuch convicted rioters may be 
puniſhed. {. 28 
42 By 13 Hen. 4. c. 7. if the rioters 
are diſperſed before the two juſtices, 
ſheriff, or under-ſheriff, arrive, the 
juſtices (without the ſheriff p. 304 

ſ. 33.) may, within a month after, 
enquire, hear, and determine the 
offence according to law. 303 ſ. 29 
43 By 19 Hen. 7. c. 13. the ſheriff, 
tor this purpoſe, is directed to return 

a jury of 24 perſons, &c. Who ſhall 
be fined for ditobedience. ſ. 30 
44 It is not ſettled whether the power 
of the juſtices is confined to a lunar 
or calendar month, ſ. 31 
45 But this authority extends to a/l the 


and 


convict the offenders in the man- 


Juſtices within the county; who may 


awaid 
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award proceſs under their own teſte, 

| Page 304 1. 34 
-46 It is queſtionable whether the juſtices 
can diſcharge rioters upon ſubmitting 

to a fine, without impriſonment. {. 35 
47 Formerly rioters might be fined both 
by the juſtices and by the far cham- 
ber. | ſ. 36 
48 By 13 Hen. 4. c. 7. the juſtices 
and ſheriff may certify the record to 
the privy ( Viae p. 306 f. 41.) council; 
which ſhall have the effect of a ra e- 
SENTMENT, and the offender may 

de tried thereon: but the certificate 
may be traverſed and tried in king's 
bench, and if the offenders do not 
appear on proclamation, they ſhall 
be attainted of the rior. 305 
49 Puniſhment and proceſs againſt the 
jury, if they are guilty of mainte- 
nance, &c. ſ. 38 
50 The certificate may be made by the 
juſtices who recorded the riot; but it 
is moſt proper to be made by thoſe 


who took the enquiry. ſ. 39 
51 And if they neglect ſo to do, they 
ſhall forfeit 20l. ibid. 


52 And the ſaid certificate muſt be 
made within a month after the en- 
quiry. . 306 f. 40 

3 And if the enquiry is obſtructed, 
the certificate ſhould contain the cauſes 
of the obſtruction. ibid, 

54 If there be any variance between 
the inquiſition and the certificate, 
that which is muſt for the king's ad- 
vantage, ſhall be preferred; but qu. 
if they differ only in the time. 1. 42 

55 And the certificate being in the na- 
ture of an indictment, it ſhould be 
certain and circumſtantial; but gu. 
xf the addition of the offenders need 
be inſerted. ſ. 43 

56 And if the juſtices neglect to put 


13 Hen. 7. c. 13. into execution, 
they ſhall forfeit 1000. 307 


7 But to incur this penalty the juſtices 
muſt live within the county, and if 
any juſtice execute the act, it excuſes 
the reſt. ſ. 45, 46 

53 Only thoſe who dwell neareſt the 

riot, are liable, but if the neareſt 
juſtice die, the next in vicinity is 


bound to execute the act; and it * 


1 


rA MATTII 3. 


others, on notice, of which 
toriety of the fact i ſufficient, — 
to ſupply their default, they are fne. 
able. Pagt307 f. 47, 48, 49, 52 
59 A partial execution of the act will 
not excuſe from the penalty ; but it 
is only in enormous riots, as rebellion 
or inſurrections, that they are liable. 
f. 50, 51 
parties will 
53 


60 No acquieſcence of the 
excuſe the juſtices. 
61 How rioters may be outlawed, 308 
62 The penalties of the foregoing fta. 
tutes found ineffeQual, therefore by 
1 Geo. 1. c. 5. if twelve or mort, 
. notouſly aſſembled, do not diſperſe 
upon proclamation by the magiſrate, 
but ſhall continue together for one 
hour afterwards, or ſhall hinder the 
magiſtrate from making the procls. 
mation they ſhall be felons without 
benefit of clergy. 309 ſ. 56, 57 
63 And if any perſans riotoully aſſem. 
bled ſhall demoliſh or begin to pull 
down any church, chapel or any 
building for religious worſhip regii- 
tered according to 1 W. & M. c. 18. 
or any dwelling- houſe, barn, ſtable, 
or other out-houſe, telony without 
clergy. . 50 
54 The inhabitants or hundred made 
liable. 5 59 
65 By 9 Geo. 3. c. 29. the above pe- 
nalties extended to the riotous demo- 
lition of mills. . bo 
66 By 13 Car. 2. c. 5. no petition 
ſhall be ſigned by more than 20 per- 
ſons, &c 1. 61 


F 


RIDING ARMED. 


1 By 2 Edw. z. none, except the king's 
N - officers and their 1. 
ſiſtants executing his precepts; d 

upon a cry of arms, ſhall apped 

armed before any juſtices ; nor nice 
armed in fairs or markets on pu 
of forfeiting their armour and impn- 

ſonment. 266 f. 4 

And all juſtices, magiſtrates, anc 

peace officers are to execute this 

upon pain of puniſhment by the 


judges of aſſize, j Pro 


— 
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7 But no wearing of arms is within the 


8 Neither are thoſe within the inten- 
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roceedings may be either ex officio or 

s , writ — 5 but a re- 
cord of them ſhould be made and 
returned, if done ex officto, into the 
exchequer, if by writ, into chan- 
cery. Page 267 ſ. 5 
4 Offenders may be impriſoned not only 
upon View of the offence ; but upon 
an inqueſt taken of it. ibid. 1.6 

5 The under-ſheriff may execute the 
writ officially, except it be ſpecially 
directed. 5 ſ. 


6 None ſhall wear armour publickly 
upon pretence of protecting his per- 
ſon; but a man may aſſemble his 
neighbours to protect his houſe with: 
out incurring the penaities of the 


ſtatute. ſ. 8 


ſtatute unleſs they are ſuch as may 
terrify ; therefore the weapons of 
faſhion as ſwords, &c. or privy coats 
of mail may be ſafely worn, ſ. 9 | 


tion of it who arm for the purpoſe 
of ſuppreſſing, dangerous, tumul- 
ous or noiſy inſurrections. 268 ſ. 10 


RIVER 
i It s a common nuiſance to divert 
part of a navigable river ſo as to 
weaken its current. 363 
2 So alſo to lay timber in a public ri- 
ver ſo as to obſtruct its intercourſe. 


ibid, (N) 1] 


3 To place a floating dock in a pub- 
lic navigable river however beneficial 
to the repair of ſhipping is a nui- 
lance. ibid. 

4 Who are bound to remove a nuiſance 
in an inland river. 365 

5 A river, common to all men is called 
a highway. 366 


ROBBERY. 


1 Robbery is a felonious and violent 
taking away from the perſon of ano- 
7, goods or money to any value, 
Putting him in fear. 147 C. 34 
2 


2 Property obtained in conſequence of 
an oath extorted by fear is a ſufficient 
taking to ſatisfy the word cepit. — 

| 1471.1 

3 Robbery once compleated cannot be 
purged by a re-delivery of the pro- 
perty taken; the reaſon of this rule 
of law. ibid. 1. 3 

4 An attack in order to rob, is only a 
miſdemeanour at common law. 


ibid. 1. 3 


7|5 But by 7 Geo. 2. c. 22. an aſſault 


with intent to rob is made ſingle fe- 
lony. 148 

6 By 23 Geo. 3. c. 88. any perſon ap- 
prehended with implements of robbery, 
with intention to commit the offence 
ſhall be deemed a rogue and vaga- 
bond. 5 2 

7 If one of & gag only take the mo- 
ney yet his confederates are all equally 
guilty, ' ibid. 

8 Confederates in robbery may be guil- 
ty, althoogh they are not preſent 
when the property is taken. ibid. 

9 Taking any thing from the care and 
protection of another openly and be- 
fore his face, ſhall be conſidered as 


| a taking from his perſon. ibid, 


10 This rule illuſtrated. ibid. 
il The fear mult be excited before 
the property is taken, or the taking 
will amount to larceny only. ibid. 
12 An actual aſſault, with a weapon, is 
not neceſſary in order to excite the 
ſort of fear that will conſtitute rob+ 
bery. | 149 
13 Nor need the fact of actual fear be 
either laid in the indictment or pro- 
ved upon the trial. ibid. (N) 4 
14 it is ſufficient if the offence be 
charged to be done violenter et contra 
woluntatem. | ibid. 
15 Proof of ſuch circumſtances as are 
li.ely to induce a man to part with 
money for the ſafety of his perſon, 
or preſervation of his character is ſuf- 
ficient. ibid. 
16 What acts will amount to implied. 
fear. ibid, 
17 Luwre if it be robbery to force ano- 
ther to part with his goods at a fair 
price. 149 7 
18 Tle 


| 38 The claim of property in the thing 


taken will not excuſe from the guilt 
of robbery. Page 149 1.8 
19 Robbery ſhall have judgment of 
death, how ſmall ſoever the value of 
the thing taken may be; but other 
larcenies muſt be above 124. ſ. 9 
20. Robbery, unlike all other larcenies, 
muſt be laid to be done violently, 
&c. | 149, 150 
21 By 23 Hen. 8. c. 38. principals and 
acceſſaries before in robbery committed 
in or near about the highway, are ouſt- 


ed of clergy. | 150 
22 By 4 P. & M. c. 4. acceſſaries af- 
ter are debarred. ibid. 
23 By 3 & 4 Will. & M. c. 9. robbery 
is ouſted generally. ibid. 
24 But the words of 23 Hen. 8. are 
urſued in indictments. ibid. 


25 By 4 Will. & M. c. 8. thoſe who 
apprehend and convict robbers, are 
intitled to 401. &c. &c. ibid. 


26 By 6 Geo. 1. c. 21. the ſtreets of 
London are deemed highways with- 


in the 4 W. & M. | ibid. 
27 There is alſo a reward of 101. for 
exonerating the hundred, &c. ibid. 


ROPE DANCING.—/id Nuiſance. 


RUMOURS... 


1 Spreading of falſe rumours concern- 
ing the king's intentions, as that he 
intends to grant toleration to papiſts, 
&c. is a contempt of his perſon and 
government. | "08 

2 Spreading falſe ramours to inhance 

the price of victuals, &c. is highly 

_ criminal, 479 
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8. 
SACRAMENT. 


: Þ EVILING the ſacrament 
R of the Lord's Supper with con- 


A TaBit or Paincital Mat 1 23. 


| / 

2 The conſequence of not receivin 

| before and after the acceptance ': 8 
office. 

3 The offence of popiſh recuſants 
receiving it after conformity, * 


Page 15 to 17 


| SALT PETRE 
1 May be freely imported, 475 


SATISFACTION. 


| 1 The profits of a recuſant's lands ſhall 
go in ſatisfaCtion of the 200. a month, 
| | 22 


SCANDAL.—Vide Libel. Confpiray. 


1 In malicious proſecution it is no ex- 
cuſe for the defendant, that the in- 
dictment did import no manner of 


SCIRE FACIAS.—7ide Peace, Ma 
nopoly. 


S C O L D, 


1 How an indictment againſt @ commer 
ſcold, as a common nuijance, mult be 
worded, 461 

2 In what manner a common ſcold ſhall 

be puniſhed. 365 


| , 


SCHOOL and SCHOOLMASTER. 


1 By 23 Eliz. c. 1. every ſchoolmaſler 
who is not a proteſtant, ſhall be allow- 
ed by the biſhop, or forfeit 10/. a 
month, and ſuffer impriſonment for 
one year. L 


2 By 1 Jac. 1. c. 4. no perſon (hall 


keep other than a public or free 
grammar ſchool, except in the uni- 
verſities, or in ſome proteſtant fanvly, 
on pain of 40s. &c. ibid. 
3 By 11 & 12 Will, 3. c. 4. perpetual 
impriſonment is inflicted on popilh 
ſchoolmaſters not conforming * 


temptuous words; how puniſhed, 13 | 


18 Geo. 3. c. 60, F Homicide 


—YF — CC — — * un 


re wo — © ‚˖· 


4 Homicide by a ſchoolmaſter, in cor- 
manſlaughter, according to the pro- 


correction. Page 111 
5 The aſſault of a ſchoolmaſter in chaſ- 
tiüng his ſcholar, is no forfeiture of 
a recognizance of the peace. 259 
6 It is premunire to contribute to the 
maintenance of a popiſh ſeminary. 81 
7 The puniſhment inflicted on giving 
or receiving a popiſh education. ¶ Lide 
Papiſts.) 42, 43 


SCRIPTURE. 


1 By 9 & 10 Will. 3. c. 32. denying 
the {criptures to be of divine autho- 
rity, creates diſability in law, &c. 7 


tures, is indictable at common law. 
10 

3 The king may grant the excluſive 
riglit to print the holy ſcriptures. 471 


EA. ide Murder. Deodand. No. 7. 
Piracy. 


SEA BANKS. 


i By 22 Hen. 8. c. 11. to deſtroy the 
banks which ſecure the dykes in the 
counties of Norfolk and Cambridge, 
1 felony, 198 
By 10 Geo. 2. c. 32. fo remove any 
of the piles or materials for ſecuring 
any fea walls or banks, incurs a pe- 
nalty of 20, 199 
Tae proviſions of the black act, 9 
Geo. 2. c. 22. ſhall extend to all 


1 2 


— 


200 
4 By 6 Geo. 2. c 37. maliciouſly ro 
dhl any ſea bank, whereby any 
lands ſhall be damaged, is felony 


the arr, or bent, planted on the 
Northweſt coaſts, for the purpoſe of 
lupporting the ſea banks, incurs a 
penalty of 205. 

Vor. 1, 


refting his ſcholar, will be murder or 
priety or impropriety of the mode of 


: Profane ſcoffing againſt the holy ſcrip- | 


orences of deſtroying ſea banks, &c. | 


without clergy, ibid. | 
5 By15& 16 Geo. 2. c. 33. to deſtroy} 


A TagILE OT P.RINCIPAL MATTERS 


8 AL I Treafn, 


SELF-DEFENCE—ide Manſlaughter, 
SELF-MURDER.—ide Felo de fe. 
SEAMEN.—7ide Curfing. Mariners, 


SECOND S. Vid. Murder, 


1 Where the ſeconds to duellers are 
guilty of murder. Page 124 


SE DEFENDENDO.—Fide Excuſabls 
Homicide, No. 1. 11, &c. 


SEDITION.—/id Libel. 


1 Seditious conventicles may be ſup- 
preſſed, 

2 Seditious words in derogation of the 
eſtabliſhed religion, are indictable, as 

tending to a breach of the peace. 10 


SEDUCTION. 


1 The bare ſolicitation of chaſtity is 
not an indictable offence. 357 
2 But by 4 & 5 Ph. & M. c. 8. whoever 
ſnall unlawfully convey or take away 
any woman child unmarried within 


and fair promiſes, ſhall be impriſoned 
two years, and fined at diſcretion. 


172 
3 A baſtard is within the protection of 
this act. | 173 (N) 


SEIZURE,—Yide Smuggling. Papiſts. 
Deodand. 


SERVANTS. 


I Servants are not excuſed the com- 
miſſion of any crime, whether capi- 


| 


3B tal 


the age of ſixteen years by trifling gifts 


F- »- kad at three and 


x 
i 

\ —_— 
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tal or not capital by the command or 
coercion of their maſter, Page 5 
2 It a ſervant who receives goods from 
his maſter to carry to a cuſtomer, em- 
bezzils and converts them, on his way, 


he is guilty of felony. 135 (N) 


3 A ſervant who has the care of the 


key of his maſter's chamber, is guilty 
of felony in ſtealing his property 
therefrom. WIS 
4 Servants who having the care of pro- 
perty, or acceſs to it, who ſteal by 
means of the opportunity afforded by 
ſuch care or acceſs, are guilty of fe- 
lony. a ibid. (N) 
5 By 21 Hen. 8 c. 7. ſervants ſtealing 
the money, jewels, &c. with which 
they are intrufted, ſhall be deemed 
felons. 138 
6 Several determinations upon this ſta- 
tute. 
7 This offence ouſted of clergy by 12 
Ann. c. 7. 139 
$ 'This act ſhall not extend to appren 
tices under 15 years of age. ibid 
By 15 Geo. 2. c. 13. ſervants of the 
bank of England, embezziling the pro- 
perty they are intruſted with, ſhall 
ſuffer death without benefit of clergy, 
(vide Bank of England). 139, 140 
10 By 5 Geo. 3. c. 25. and 7 Geo. 3, 
c. 50. ſervants of the poſt-office rob- 
bing any letter, &c. of the ſecurities 
therein, are guilty of felony without 
dcdlergy, (vide poſt-office). 140 
11 By 7 Jac. 1. c. 7. and 17 Geo. 3, 
c. 56. ſervants in the ſeveral trades 
therein mentioned, who embezil the 
materials delivered to them to manu- 
facture, ſhall be puniſhed by fine and 
impriſonment, &c. ibid. 
12 A ſervant who opens his maſter's 
chamber door in the night to commit 
a felony, or who opens the houſe- 
door to let in a thief, is guilty of 
burglary. | 164 
13 By 33 Hen 6. ſervants who ſpoil 
their maiter's goods, &c. at the time 
of his death may be proclaimed, and 
on not appearing may be attainted of 
felony». 


14 By 6 Ann. c. 31. menial ſervants 
neg ligently ſetting fire to their maſters 


197 


houſe ſhall forfeit 1004, &c. 


138, 139 


97 5 o . f 
execute a writ directed to the ſheritt. 


15 It isno forfeiture of a recogni 
of the peace, &c. for a — 
chaſtiſe his ſervant. Page 259 


16 Nor for beating another in defence 


of his ſervant, ibid 


17 A ſervant is liable to ſuch forfeiture 


for beating another in defence of his 
maſter's fon. | 260 


18 A ſervant may not lay out his 
own money to maintain his maſter's 
ſuit. 641 

19 Servants may lawfully defend their 
maſter. 128 

20 If a ſervant kills his maſter, he is 
guilty of petty treaſon, 131 


SESSIONS. Ii Hi b ν Public 
Houſes . B rid N ts 


SHE EP. Vid Cattle, 


1 By 8 Eliz. c. 3. to export rams, ſheep, 
or lambs, incurs forfeiture for the ft 
offence, a years impriſonment and 
the loſs of the left hand for the ſe- 
cond, and the third offence is felony, 


193 


SHEPHERD. 


1 A ſhepherd who has the care of ſheep, 
may be guilty of larceny by taking 
them feloniouſly away. 130 f. 0 


SHERIFF. 


A ſheriff is puniſhable for perſwad- 
ing 4 jury to underprize goods 1 
the execution of a fieri facias 311 
The duty and power of ſherifis tv 
ſuppreſs riots. 302 to 307 
3 In what caſes he has power to railt 
the poſſe commitatus, 289, 294, — 


5 3 
4 Where he ſhall be deemed guilty 
extortion. 2 e 
In what caſe an under-ſheriff ma) 


2 
of 
0 


267 
6 If 


A TanLie or PRINCITAL MArr RAS. 


6 If a ſheriff execute a man contrary 
to the judgment, he is guilty of fe- 
lony. Page 106 

7 In what caſes a ſheriff may Juſtify 
homicide in the execution of his duty. 

107, 108 


SHIPS and SHIPWRECK. 


1 By 12 Ann, c. 18. magiſtrates and 
officers, upon information of any ſhip 
being in diftreſs ſhall appoint what 
aſſiſtance, &c. is neceſſary for her pre- 
ſervation, and ſalvage of the goods. 

219 

2 Whoever refuſes or neglects this duty 
ſhall forfeit 1001. | ibid. 

3 And if any other than ſuch as are 
appointed, ſhall interfere, they ſhall 
be reſiſted, &c. ibid. 

4 If any goods be ſtolen, the perſon on 
whom they are found, ſhall forfeit 


treble the value. 151d. 


5 Ano if any perſon ſhall make, or aſ- 
fit in making, any hole in any ſhip 
or veſſel in diſtreſs, or ſhall ſteal any 
pump from her, or aid in ſo doing, 
or ſhall do any thing tending to the 
immediate deſtruction of ſuch ſhip 
or veſſel, he ſhall be guilty of felony 
without benefit of clergy. 219, 220 

6 By 26 Geo. 2. c. 19. whoever ſhall 
plunder the effects of ſhips in diſ- 
treſs; or ſhall beat, &c. any perſon 
endeavouring to eſcape therefrom ; 
or put out any falſe !;ghts to deceive 
ſuch ſhip, ſhall ſuffer death without 
benefit of clergy. 220 

7 But the offender may, if not guilty 
of violence and cruelty, be proſecut- 
ed for larceny only. ibid. 

sf any magiſtrate, officer, &c. ſhall 
be aflaulted or wounded in endea- 
vouring to ſave goods from ſhipwreck, 
be ſhall be tranſported for ſeven years. 

ibid. 

9 If the offence be committed in Wales, 
u may be tried in the next adjoining 


Engliſh county, > *:© 
10 Salop the next adjoining county to 
Anglejea. ibid.(N, 


11 By 22 & 23 Car. 2. C. £1. and 1 
Ann. c. 2. it any perſon ſhall will- 


fully caſt away or deſtroy the ſhip to 
which he belongs to the prejudice of 
the owners or freighters, he ſhall ſuf- 
fer death without clergy. Paye 185 
12 If committed in the admiral's juriſ- 
diction the offender may be tried as 
a pirate. ibid. 
13 By 4 Geo. 1. c. 12. if this offence 
is committed to the prejudice of the 
underwriters, the offender ſhall /uf- 
fer death, which by the 11 Geo. 1. 
c. 21. is explained to mean without 

| benefit of clergy. 185, 186 


SHOE-MAKER.—ide Lord's Day. 

SHOP. Burglary. Larceny. 
1 By 10&11W. z. c. 23. whoever ſhall 
privately ſteal from any ſhop to the 


value of 5 5. is guilty of felony with- 
out clergy, . 151 (N) 


SHOOTING AT ANOTHER. 


1 By 9 Geo. 1. c. 22. if any perſon ſhall 
wiltully ſhoot at another, or ſhall re- 
ſcue an offender, &c, he ſhall ſuffer 


death without clergy. 225 
2 Conſtructions upon this clauſe. 7617. 
ibid. (N) 

SHROUD. 


1 He who takes off a froud from a dead 
corps may be indicted as having.ſtolen 
it from him who was the owner there- 
of when it was put on, 145 


S Il G N S. 
: Libel may be either by words, pic- 


tures, or ſigns. 35 
2 An inn-keeper ſhall be obliged to eu- 
tertain his gueſt notwithſtanding he 
does not hang out a ſign, 452 


SIGN MANUAL.—7ide Treaſon, 


SILVER. Via Coin, No. 7. 8, 9,12, 
25. 
3B 2 SLANDER 


A Tazrtn or PRINCITAT MarTrTers, 


SLANDER,—/ide Libel. Contempts. 


SMUGGLING, 


1 In what this offence conſiſts, Page 


| 227 

2 By 8 Geo. 1. c. 18. ſ. 6. whoever 
ſhall be found paſſing with contra- 
band goods within 20 miles of the 
coaſt, with more than five perſons 
in company, or who ſhall be armed, 
or diſguiſed, or who ſhall refiſt the 
revenue officers, &c. ſhall be guilty 
of felony and tranſported for ſeven 
„ ibid. 
3 By 19 Geo. 2, c. 34. if three perſous 
or more armed with offenſive weapons, 
ſhall aſſemble to aſſiſt in the ſmuggling 
of goods, or in reſcuing them after 
ſeizure ; or in reſcuing any offender 
againſt this act; or ſhall actually aſſiſt 
in ſo doing, ſhall be guilty of felony 
without clergy, 228 

4 And if any three perſons ſo armed, 
ſhall be aiding, or if ay perſon ſhall 
be diſguiſed when paſſing with contra- 
band goods, or ſhall obſtruct {Yide in- 
fra No, 14.) the revenue officers in 
ſeizing the ſame ; or ſhall maim any 
officer in attempting to board any 
veſſel; or ſhall thoot at him when on 
board, it is felony without clergy. 
ibid. 

5 What ſhall be conſidered an offenſive 
weapon within this act, is a fact for 
the determination of the jury. 227 
(N) i 

6 The aſſembling (Vide ſupra, No. 4 
muſt be for the expreſs purpoſe of 
aſhfling in the ſmuggling ; perſons 
who ſuddenly join ſuch an aſſembly 
upon the alarm are not within this 
branch of the act. ibid. (N) 2 

7 The branch of the act (ide ſupra, 


No. 4.) has no regard to the number 


of perſons; an individual with bis 
face blacked, &c. would poſſibly be 


deemed within the act, 228 (N) 3 
8 On the branch for obſtructing (Jide 


ſupra, No. 4.) the proſecutor muſt | 


give circumſlantial evidence, that the 
: 


officers were revenue officers in the 

execution. of their duty, and that the 

goods were wnaccuſtomed, Paze 218 
wo | N 

9 Smugglers may be required, 4 

proclamation, to ſurrender themſelves, 

and upon neglecting ſo to do, they 
may be attainted of felony without 

clergy. 228, 229 

10 Of the formalities previouſly neceſ. 
ſary for this purpoſe. 22 

11 How the market towns, at which pro- 
clamation is to be made, ſhall be de. 
ſcribed in the ſuggeſtion, ibid. (N), 

12 To harbour a ſmuggler, to prevent 
his ſurrendering, is tranſportation 
ſeven years. 230 

13 Several determinations which have 
been made upon this ſurrender clauſe. 

Ne 006, $31 

14 By 19 Geo. 3. c. 69. to obſtruct 
any revenue officer in ſeizing contra» 
band goods; or to reſcue, or deſtroy, 
ſuch goods when ſeized, or to attempt 
ſo to do, is made a mi/demeanor. 

15 By 24 Geo. 3. c. 47. maliciouſly 
to ſnoot at any revenue veſſel, or boat, 
within any port, &c. or within four 
leagues of the coaſt ; or maliciouſ) 

to thoot, or maim, or dangerou!ly 
wound, any officer of the navy or fe. 
venue, in the execution of their duty; 
or any perſons aiding ſuch officers, oc 
to abet or aſſiſt therein, is felony 
without clergy. 221, 22: 

16 If an offender acts, by firing a gun, &c. 
under the cc »:pulfron, of his captain, 
and from a well-grounded fear of the 
ſafety of his life, it is a ground ol 
acquittal. ibid. note in mar, 


SODOMY. 
1 What it is, and how puniſhable. 9 
I 


SOLD LER. 


1 By 2 & 3 Ann. c. 20. if any officer 07 


ſoldier ſhall hold correſpondence wit 
any rebel, or enemy, by letters, _— 
ſages, &c. he ſhall be guilty of * 


treaſon. 1 To 


A TXAsLE or PrIn@tPAL MATTERS 


* Fo refuſe to ſerve the king againſt 
invaders, or in his wars abroad, is a 
contempt of the prerogative. Page 91 

3 Ey 39 Eliz. c. 17. ſoldiers wandering 
without, 
&c. &c. are guilty of felony without 
clergy. (VIDE Maru.) 183 

4 By 17 Geo. 2. c. 5. perſons wander- 
ing ana pretending to be ſoldiers, &c. 

| ſhallbedeemed rogues and 8 

184 

; By 18 Hen. 6. c. 19. ſoldiers de 
parting from their captains, without 
licence, ſhall be guilty of felony. 
(obſolete. ) | -* ns 

6 By g Hen. 7. c. 1. and 3 Hen. 8. 
c. 5. if any common ſoldier ſhall de- 
part from his captain, without leave, 
during ſervice, he hall be guilty of 
felony without benefit of clergy. 185 

7 By 2 Fd. 6. c. 2. if any ſoldier thall 
deſert during actual ſervice, with 
booty, &c. he ſhall ſuffer without 
clergy. ibid. 

$ By 29 Geo. 2. c. 17. whoever ſhall 
enter into the ſervice of the French 
king, as an officer or ſoldier, ſhall be 
guilty of telony without clergy. 75 

& ibid. (N) 

9 The ſtatutes regulating the conduct 
of ſoldiers in the ſervice of the Eait 
India Company. ibid. 

10 By 9 Geo. 2 c. 30. whoever {hall 
enliſt, or procure another to enliſt as 
a loldier in the ſervice of any. foreign 
prince, without licence, ſhall ſuffer 
Williuut Cleryy 

To enter iuto the Scotch brigade, &c. 
incurs a penalty of 500 J. ibid. 

1 By 1 Geo. 1. c. 47. to perſwade a 
ſeldier to deſert, incurs a penalty of 
491. ſix months impriſonmeat, and 
pillory. 74 

'; How ſoldiers convicted of profane 
rung and {wearing ſhall be puniſh- 

ed. 12, 13 


ON. d Maintenance. Petty Treaſon. 


i fon is not excuſed the commiſſion 


vt a crime by the command or coer- 
con of a father. 5 


or with a forged teſtimonial, | 


| 


SON ASSAULT DEMESNE.,—7i4e 
Aſſault, No. 9. Afrays. Contempt. 


SORCERY.—Fide Witcheraft. 


1 Sorcerers are thoſe who uſe certain 
ſuperſtitious forms of words, images, 
or odd repreſentations to produce 
preternatural effects. Page 8 


SOUTH-SEA BONDS.—/ide Forgery. 
Perſonating. 


w 


SPECIAL PLEADING.—Fide Plead- 
ing. General ue. 


SPECIAL SESSIONS. Vid Publice 
Houſes. "Highways. 
- 3 


SPIRITUOUS q OoRS. Vd, Pub- 
lic Ho«ſes.| 


COURT,—Pide Eccles. 


SPIRITUAL 
; aſtical. 


STARR.—/7ide Sea Bank, 


STABBING.—/ide Manſlau_bter. 


SQUIBBS.—Pide Burning, 


- 


STAMPS.—/ide Forgery. Felenies. | 


1 It has been determined that the 24 
Geo. 3. c. 49. and 23 Geo, 3, c. 58. 
which require bills ot exchange, &c, 
to be ſtamped, make no alteration in 
the crime af forgery: and that a 
forged bill upon unſtamped paper, is 
equally a forgery as if it had been 
ſtamped. Rex v. Hawkefword, 1783. 


3B z STATUTE. 


STATUTE.—Yide Pen Statute. 


Where a ſtatute expreſſes that which 
the law would have implied, it ſhall 
operate nothing: expreſſio eorum gue 
tacite inſunt nihil operatur, Pas e 20 

ſ. 8 p. 26 f. 33 
An affirmative ſtatute ſhall not abro- 
gate any part of a fermer ſtatute with 
which it is conſiſtent. 26 1 35, 37 


cial jut iſdiction, leaves the mode o 
proceeding therein unaltered. 14] 
Where a ſtatute makes no new of- 
fence, but only takes away a privi- 
lege, an indictment thereon need 
not conclude contra formam flatuti ; 
and ſhall, if laid, be rejected as ſur- 
pluſage. 116 
5 Where the words of a ſtatute are not 
properly purſued the concluſion con. 
fer. ſtat. will not cure the defect. 117 
6 Where the meaning of a ſtatute is 
doubtful, the reaſon of the common 
law, ought to govern the conſtruction 
of it. 58 f. 39 
7 A ſtatute taking away clergy does not 
vary the nature of the offence, 151 
8 A ftatute beginning with inferiors 
ſhall not be extended to ſuperiors, 117 
9 The miſchief complained of in the 
pre. mie of a flatute ſhall be con- 
lidered in confiruiyg the words of 
the enacting clauſe. 291 
10 Statutes for the preſervation of the 
public peace ſhall receive a liberal 
conſtruction for the advancement of 
Juſtice, 2 
11 In what caſe a ſtatute ſhall be equi- 
tably conſtrued. 278 


12 Judges are bound ex officio to take | 


notice of a public ſtatute. 555 
13 Where the body of a ſtatute refers 
to the preamble, the words of the 

preamble ought to be purſued, 172 
14 Where a ſtatute inflicts judgment 

of life and member, the offence 1s 

thereby incidentally made felony, 
68 
15 But felony ſhall not be inferred 


where che words of a ſtatyte are doubt. | 


A TaBLE or PAIN CIT AI MaTtTaRS 


An affirmative ſtatute. ſaving a ſpe- 


16 Where a ſtatute makes 
fence felony, 
uniſhment, 
15 always implied. 
17 The conſequences of a ſtatute creat. 
ing a felony, 169 
18 Where a ſtatute ſaves corruption of 

blood, it impliedly faves the deſcent 

of land, 'dower, &c. ibid 
19 If a ſtatute creating a felony be re. 

pealed after the offence is commit. 
ted, the offender cannot be puniſh. 
ed as a felon. ibid. 
20 The ſame rules of conſtruction (hal! 
prevail reſpecting acceſſaries by ſta- 
tute, as at common law. 132, 169 
21 Whether a ſtatute making an office 
void, may not be conſtrued to make 
it only woidable, 17 


makes a ſecond of. 
or inflicts an additional 
a conviction for the firs 


Page 158 


STATUTE MERCHANT.--/ii: 
Forgery. No. 42. 


STEALING,.—Fid: Larcy, 
STOCKS. ide Forgery. Perſenativ. 


STOLEN GOODS. 


1 By 3 W. & M. c. 9. and 5 Arr. 
c. 31. buyers or receivers of ſtole- 
goods ſhall be deemed acceſſarie: 41. 
ter the fact. 232 

2 By 4 Geo. . c. 11. they ſhall de 
tranſported for 14 years. ibis. 

3 Quære, if money is within the meaning 
ot the word goods, &c, ibid. (N) 1 

4 By 2 Geo. 2. c. 25. bank notes ate 
made goods within the meaning of the 
act. 5 ibis. 

5 Sheep and rams are goods and cba 
within the act. ibid, 

6 The bare receiving of ſtolen goods 
knowingly makes not an acceſſary, un- 
leis they are alſo feleniouſly mo_ "1 

10. 


7 By 29 Geo. 2. c. 30. whoever Quall 
buy or receive ſtolen lead, won, cop: 
per, braſs, bell metal, or ſolder—0r 


iall privately take them in at 77 
de r 


111d, 
| 
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r, window-ſhutter, &c. left open 
— ſunſet, ſnall be tranſported for 
14 years, although the principal felon 
it mot convicted. Page 232, 233 
$ [fone juſtice upon the oath of credible 
perſoas have cauſe to ſuſpeR that ſuch 
ſtolen articles are in the poſſeſſion of 
any one, he may iſſue a warrant to 
bring him before two juſtices of the 
county, and uf he do not give a ſa- 
tisfa ctory account how he came by 
them, he ſhall be fined, &c. 233 
g Otficers may ſtop perſons whom they 
may ſuſpect to be carrying ſuch arti 
cles and take them before the * 
1614. 
10 In what manner ſtolen goods /o re- 
claimed, ſhall be diſpoſed of. 233,234 
11 Private perſons to whom ſuch ar- 
ticles are offered muſt «apprehend the 
offenders. 234 
12 How the penalties ſhall be applied 
and laid. ibid. 
13 By 2 Geo. 3. c. 28. whoever ſhall 
buy or receive any part of the cargo 
or property belonging to any veſſel 
in the river 'Thames, or privately re- 
ceiye the ſame clandeſtinely, ſhall be 
tranſported 14 years, altbau h the 
principal felon is not convicted. 234,235 
14 By 10 Geo. 3. c. 48. buyers or re- 
ceivers of ſtolen jewels, plate or 
watches, obtained by burglary or 
robbery (hall be triable before as well 
as after the principal, whether he be 
in or out of cuſtody, and tranſported 
14 years. ibid. 
is By 21 Geo. 5, c. 69. buyers or re- 
ceivers of itolen pewter, may be tried 
in the lame manner and tranſported 
7 years or confined, not leſs than one 
nor more than three years, and be 
?aree times publickly whipped. ibid. 
10 By 22 Geo. 3. c. 58. whoever ſhall 
bay or receive any ſtolen goods, ex- 
cept lead, iron, copper, braſs, bell 
metal and folder, may be tried for 
the miſdimeauor, whether the princi- 
pal may be amenable to juſtice or not 
unleſs the principal is then convicted, 
c. and puniſhed by fine, impriion- 


ment and whipping as the court ſhall | 


direct. 2 30 | 


| 


17 Juſtices on information or ſuſpicion 
may apprehend and convict, &c, &c. 
(vide fupra No. 8, 9, 10.) Page 236, 

23 

18 By q Geo. 1. c. 11. to take a — 
ward upon pretence of helping a per · 
ſon to his ſtolen goods, involves the 
offender in the ſame guilt as if he 
were the actual thief. 237 

19 By 25 Geo. 2. c. 36. to advertiſe a 
reward for the reſtoration of ſtolen 
goods incurs a penalty of 5010. ibid. 

20 By g Geo. 2. c. 25. to pretend by 
crafty ſcience to diſcover ſtolen goods 
incurs one years impriſonment, pil- 
lory four times, and ſurety at diſcre- 
tion. 9 


| STORES.—Pide Naval Stores. 


1 The puniſhment for deſtroying the 
king's ſtores. .: 76, 96 


STROKE.—Vide Murder. Afrays, 
| Cont empt . 


SUICIDE.—Pide Fels « ſe. 


SUBORNATION.—/ide Perjury. 


SUNDAY, —Yide Lord's Day. 


SUPERSEDEAS. 


1 In what caſes a warrant for ſurety of 
the peace may be ſuperſeded. 256 

2 How a reſtitution on an indictment 
of forcible entry may be ſuper/eded. . 
292 


* 


SUPPLICAVIT. % Peace. 


SUPREMACY - Oaths. Lawyer. 
Tran. Pap. Premunire. 


414 S URETY 
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| 
| 


SURETY.—FVide Bebavieur., Peace. 


} 


SURG EON:—7ide Phyſics 


- 8 RVEVYORS.—7 ide Highways. 
SWANS.—/ide Larceny. 


1 In what caſes it is felony to ſteal them 
or their eggs. Page 144 | 


SWEARING.—Fige Curſing. 
| | 


; 
TAKING.—Fide Larceny. Robbery. 


TT AL 


11 ANDS in tail not forfeited by 
the general words of a ſtatute. | 
„ 85 
2 How far the land of an heir in tail 
may be ſeized for the recuſancy of the 
anceſtor. 30, 31 


TAVERN.— Jide Inniceper. Moncpolies. 
TAX.—Yide Aſelinent. Bridges. 


TENANT, TENEMENT, ard TE- 
NURE. 


1 How far à tenant may maintain his 
lord. 540 
2 The word tenement too uncertain in 


au indictment of forcible entry. 283 |- 
3 How far perſons are bound by tenure | 


ges. 369, 


io repair highways and brid 


TERROR.—Porcible Entry, 


Robbery. Arg. 


A r 


By the teſt act 25 Car. 2. c. 2. 2 
officers civil and military, except thoſe 
of inheritance, &c. &c. ſhall take the 
oaths of allegiance and ſupremacy and 
te, &c. Page 16, 17 


THEFTBOTE.—Fide Stolen Cod., 
No. 18, 19. 


1 Theftbote is nearly allied to miſpri. 
fon of felony, 25 

2 It is where one not only knows of ; 
felony, but takes his goods again ci 
other amends not to proſecute, 1614. 
3 But it is no offence unleſs ſome f:- 
vour be ſhewn to the thief, #47. 


THIEF.—/ide Larteny. 
THREATS,—Yide Mord.. 


THREATNING. LETTERS.—/'d 
Letters. 25 


TIL TIN G.—#id Murder. 
TIME.—77 Computation. 


TIPPLING.—Fide Public Hoſes, 


| 


| TITLE.—/ ide Contempls. Pretend:d 


Title. 


nner contempts againſl the 


I In what ma | 
ſhall be puniſhed, and in 


king's title 


what they conſiſt, _ 93 to 95 
2 For the offence of buying or _ 
pretended title. 553 f055 


422, 443 


3 * 
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3 By 6 Ann. c. 7. to affirm that the 
pretender hath any title to the crown, 
or that any other hath title than ac- 
cording to the ſettlement of 1 W. & 
M. c. 2. and 12 W. c. 2, is præ- 
murire. 


TIMBER.—Vide Trees. 
TOKEN.—Yide Cheats, Deceits. 


TOLERATION,—/Yide Diffenter. 


By the toleration act 1 W. & M. c. 
18. all perſons diſſenting from the 
church, except papiſts, and thoſe who 
deny the Trinity, are exempted ſrom 
all penal laws relating to religion, 
other than 25 Car. 2. c. 2. and 30 
.. 

Diſſenting teachers are tolerated it 
they take the oaths enjoined by 1 W. 
& M. and 19 Geo. 3 c. 44. and ſub- 
ſcribe the 39 articles, except thoſe 
relating to church government and 
infant baptiſm. 48 
3 In what manner the toleration a& 
ſhall be conſtrued. 49 f. 2 


ta 


TOLLS.—Yize Turnpite Reads. 
TON GUE.—/7ide Main. 


TRANSPORTATION. 


1 A deſcription of the offenders liable 
to tranſportation to America. 244 

2 By 4 Geo. 1, c. 11 if any ſuch or- 
tenders ſhall return before the expi- 
ration of his term, he ſhall be guilty 
of felony without clergy. , ibid. 
3 In what caſe the priſon-book ſhall be 
evidence to prove the diſcharge of a 
Priſoner under a conditional pardon 
to tranſport himſelf within a given 
ume from the day of his diſcharge. 
ibid. (N) 1 

4 It has been determined that an act 
of parliament ordering tranſportation 


| 


Page 84 


— 


generally always means tranſportation 


to America. Paze144 (N) 2 

5 By 6 Geo. 1, c. 23. if any felon er- 
dered for tranſportation ſhall be af 
large before the expiration of his term 
he ſhall ſuffer death without clergy. 
245 1 2 

6 If an offender confeſs the fact the 
court will record his confeſſion. 1844. 
(N) 3 


7 To prove the offence the record of 


his conviction muſt be produced; the 
averments in the indictment muſt 
be correſpondent, and evidence muſt 
be given of the priſoner's identity. 7874. 
8 In what manner ſuch offender may be 
tried, and the record of his former 
conviction certified to the court. 245 


3 

9 By 16 Geo. 2. c. 15. if any felon 
Who has agreed to tranſport himſelf 
to America, ſhall be afterwards at 
large in Great Britain without laws 
ful cauſe, he ſhall ſuffer without bene- 
fir of clergy. ibid. 1. 4 
10 By 8 Geo. 3. c. 15. if felons who 
have been reprieved and afterwards 
pardoned in the manner the act di- 
rects upon conviction of tranſportation 
ſhall be afterwards at large, &c. &c. 
they ſhall ſuffer without benefit of 
clergy. 246 f.5 
11 The caſe of Maximilian Miller ſtated. 
ibid. (N) 4 

12 By 19 Geo. 3. c. 74. on account of 
the emancipation of the American co- 
lonies, convicts are ordered to be tranſ- 
ported to ſuch parts beyond the ſeas, 
as the court ſhall think fit, 246 f. 6 
13 And if they return, they ſhall be ſub- 


ject to the penalties inflicted by the 


acts above mentioned. 247 f. 7 
14 The caſe of John Henry Aickles 
ſtated, ibid. (N) 3 
15 Male offenders ordered to labour 
on board the hulks in lieu of trunſ- 
portation. p 248 
16 If any perſon ordered to hard labour 
ſhall eſcape before the expiration of 
his term, he ſhall ſuffer three years 
additional impriſonment, and for a 


ſecond eſcape telony, without clergy. 
ibid. 1. 10 
17 The. 
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17 'The penitentiary houſes for the con- 
N. female offenders never 
carried into execution. Page 248 1. 10 

18 By 24 Geo. 3. c. 56. offenders li- 
able to be tranſported by the ſtatutes 
abovementioned, ſhall be tranſported 
to ſuch places as his majeſty, by the 
advice of his council ſhall think fit. 
RT her 243 249 
19 And if any convict ſo tranſported, 

mall be found at large, &c. &c. he 
ſhall ſuffer death without benefit of 
clergy. 249 f. 12 

20 By 25 Geo. 2. c. 46. the laws of 
tranſportation are extended to Scot- 
land. 249, 250 

11 By 27 Geo. 3. c. 2. Convicts are 
ordered to be tranſported to Botany 
Bay. Vide Book the ſecond page. 5 14 


TRANSUBSTANTIATION. 


1 By 12 Ann. c. 14. the ordinary may 
tender the declaration againſt tran- 
ſubſtantiation to any reputed papitt 
making a preſentation, and upon re- 
fuſal the preſentation ſhall be _ 

45 2. 

2 By 30 Car. 2. e. 1. members of both 
houſes ofparliament are bound to make 
a declaration againſt tranſubſtantia- 

tion. 47 

3 By 1 Geo. 1. c. 2. all perſons who 
bear any office ſhall (inter alia) ſub- 


ſcribe againſt tranſubltantiation, 16 


TRAVERSE. 


3 In what caſe the attorney general may 
take a rraver/e upon a zraver/e, 444 


2 How preſentments in a court leet are 
traverſable. 

3 A juſtice's record of a riot, in what 
- Caſes not traverſable. 300, 302 
4 A record of a forcible entry not tra- 
verſable. 

5 Whoever has power to try the princi- 
pal matter may alſo try a traverſe of 
any incidental matter neceſſary for 
the determination of it. 270, 290 to 
293.304 


| 8 All perſons of the age of diſcretiov, 


415,420 


275, 276 


6 How an indictment of 
is to be traverſed, and what ; 
done on ſuch traverſe. Par ko N Na 


7 In what caſes an inqueſt of ſelf. 
is traverſable, * 1 


forcibly entry 


TREASON.——Pide Petty Treaſon, 


1 Treaſon is of two kinds; high trea. 
ſon and petty treaſon. 49, 141 

2 By 33 Hen. 8. c. 20. repealed by 
1&2P.&M. c. 10. it was enafted 
that a madman might be puniſhed az 

a traitor. 2 

3 A wife ſhall not be deemed guilty of 
treaſon for receiving her huſband wha 
has committed it. 4 

4 But if a wife join in or do the a& of 
treaſon, no pleas of coverture or co. 

. ercion ſhall extenuate her guilt, 104. 
5 Hicn TrEasoN was anciently a crime 
of a very indefinite and unſettled de- 
ſcription : inſtances given. 49 f. 1 

6 But by 25 Ed. 3. c. 2. reinforced by 
1M. c. 1. all treaſons are ſettled ; 
and fo remain, except thoſe created 


fince 1 Mary (wide infra, Ne. 7905 
2 


7 By 25 Ed. 3. c. 2. to compaſs ot 
imagine the death of the king, queen, 
or heir—to violate the king's wife, 
his eldeſt daughter, unmarried, or 
the wife of his heir—to levy war 
againſt the king, or to adhere to his 
enemies in his realm, giving them 
aid and comfort—on attainder by 
open deed, is high treaſon. 0 


and of ſane memory, may be guilty 
of treaſon. ibi. 

9 The ſubject of a foreign prince, while 
reſident in England, may be guilty 
of treaſon, The manner of laying 
the charge in the indictment. : 

| wy 

10 Even an ambaſſador, for treaſon 
againſt the life of majeſty, may be con- 
demned and executed here. 51 
11 But for other treaſon; he ſhall be ſent 
home, ibid. 
12 How the charge may be laid, 10% 


13 Aliens 


ts Aliens who invade the kingdom 
cannot be tried as traztors, they muſt 
be dealt with by martial law. | Page 
« 51 ſ. 
14 If an alien, reſident here, ſhould, 
during war, go to his native country 
and there adhere to the king's ene- 
mies, leaving family and effects in Eng- 
land, he may be dealt with as a 
traitor.— Foſter 185. ibid. 
A natural born ſubject cannot re- 
nounce his allegiance ; no time or 
circumſtance can prevent his treachery 
from being puniſhed, Wn ſ. 
16 The fact of killing the king may be 
laid in the indictment as an overt act 
of compaſſing his death. 16.1. 1.8 
17 An enumeration of circumſtances 
which are conſidered to amount to 
overt acts of compaſling the king's 
death. ibid. 9 
- 18 But the guilt commences only when 
ſome meaſure is taken to effeCtuate the 
guilty purpoſe, ibid. (N) 1 
) Every thing wilfully and deliberately 
deſigned, or attempted to be done, 
whereby the life of majeſty may be 
endangered, is an overt act of com- 
pailing his death. ibid. 
20 But an accident, however fatal, ſhall 
not be conſidered as an overt act of 
guilt, even in high treaſon. 5 1 ſ. 10 
21 Evecy king in paſſeſſion of the throne, 
but no other, not even the rightful 
lovereign, is a king within the pro- 
tection of the ſtatute of treaſons—the 
reaſons of it. 52 
22 The hiſtory of the diſtinction between 
a king de jure, and de facto. ibid. 
23 Allegiance is ſo indiſpenſibly the 
nght of a king de facto, that ſub- 
jects are bound by it to reſiſt a king 
de jure only. ibid. 
24 The abſurdity of conſidering the 
murderers of Charles the firit, as 
traitors to Charles the ſecond, while 
he was cut of poſſeſſion and the reſiſt- 
ance of him as a king 4 jure, recon- 
clled, by an ex poſt fad vote, that 
he was a king de fade though aut of 
Pisten. 53 
5 Upon the death of a king in actual 
poſte ion, his heir is a King, within 
tae ſtatute before his coronation. 


ibid. ſ. 19 


15 


/ 
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26 It is a maxim that the king never 
dies. Page 53 f. 19 
27 A titular king, as the huſband of 
a gueen regnant is not within the ſta- 
tute, 3 . 20 
28 A queen regnant, though not within 
the words, is a ling within the mean» 
ing of the act. ibid. 
29 By 1 Will, & Mar, c. 2. papiſts and 
thoſe who marry a papiſt are exclud- 
ed from the throne ; and, if they at- 


tain it, the people are abſolved from 
their allegiance. ibid. ſ. 21 


7 | 30 No queen or princeſs dowager is 


within the ſtatute of treaſons. 2 
22 
31 A queen conſort, or the wife of the 
prince, conſenting to an adulterer, are 
traitors within the act. _ ibid. 
32 The ſon of a queen regnant is a 
prince and heir within the act. ibid. 
33 A queen divorced à winculo, &fc, is 
not within the a&. ibid, (N) 2 
34 Nor the wife of a king's ſecond ſon. 
| ibid, 

35 It is not treaſon to violate the king's 
eldeſt daughter who hath been mar- 
ried. : ibid, 
36 2uere whether a collateral heir ap- 
parent be within the ſtatute unleſs ſo 
declared by parliament. ibid, 
37 In a forcible manner to reſiſt the 
king's authority 1s a levying war 
againſt him, 54 
38 To hold a caſtle againſt his forces, 
or to ſupport armed numbers againſt 
his command is a levying of war. 
ibid. ſ. 24 

39 But thoſe who join rebels for fear of 
death, and eſcape from them when 
opportunity offers ate not traitors, 

| ibid. 

40 'The kind of fear, and the extent of 
the conſtraint which is neceſſary to 
form this excuſe, and whether it is to 
be ſtrictly conſtrued. ibid. (N) 3 
41 The degree of force and practicabi- 
lity of eſcaping, are facts for the 
conſideration of the jury. ibid. 
42 How far an inſurrection to redreſs a 
public grievance ſhall be conſide red 
high treaſon, * $64 . 26 
43 An attempt by intimidation and vic- 
lence to force the repeal of a law is 
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a levying of war againſt the king. 
1 Page 34 (N) 4 
44 An inſurrection to remove a griev- 
- ance in which the inſurgents have a 
ſpecial intereſt is not a levying of 


61 Words joined to an 28 


62 Bare words Fo not 


may explain 
treaſon unleſs uttered in us oh 


tion of ſame traiterous purpoſe aRtu- 


it. 


war. | ally on foot, or inten : 

45 How coadjutors in treaſon ſhall be — of it. wa - (N) 1, 
conſtrued within the guilt of the prin- 63 By 25 Edw, 3. c. 2. if a man fl, 
 cipal offender upon a ſpecial verdiet the chancellor, treaſurer, or the jud J 

| ibid. ſ. 26 in the execution of their offices, 15 


45 Thoſe. who are found in a ſpecial 
verdict to have ſuddenly joined the 
inſurgents, and to have flung up their 
caps and hollowed with them, are only 
guilty of riot. ibid, 
47 A conſpiracy to levy war cannot a- 
mount to treafon. on ſ. 27 
48 But a conſpiracy may be alledged as 
an overt act of compaſſing the king's 
death, | ibid. 
29 There may be a levying of war 
without actual fighting. ibid. 
zo By the expired acts of 13 Eliz. and 
_ - 13 Car. 2. conſpiracy to levy war was 
de:lared high treaſon. ibid. (N) 5 
51 Any aſſiſtance given to aliens in open 
hoſtility againſt the king; as ſurren- 
dering a caſtle, ſelling arms, cruiſing 
with a ſhip, is az adherence to the 

' king's enemies. . 55 1. 28 
52 It is not neceſſary to alledge that ſuch 
= adherence was againſt the king. bid. 
53 But the ſpecial manner of adher- 
ance mult be ſet forth. ibid, 
54 Succouring a rebel in a foreign realm, 
is not an adherence to the king's 
enemies; for a rebel is not properly 
an enemy. ibid. 
55 lt is neceſſary to aver that the per- 
(ons. adhered to were the king's ene- 
mies; a fact which may be evidenced 
- by its public notoriety. 
56 Proclamation of war not always ne- 


ceſſary. c i ibid. 
57 Some overt act muſt be alledged in 
erery indictment of treaſon. 56 


58 What may be alledged as overt acts 
of compaſſing the king's death. 56 


ſ. 30, 31 and (N)7[-5 


59 Written words has been holden to 
be an overt act of compaſling the 
king's death, 56 1 32 

60 The great queſtion examined whe- 


55 (N) 673 


high treaſon, bo, 61 
64 This branch of the act ſhall not be 
extended to other officers than thoſe 
expreſsly named, nor to any attempt 
to kill or actual wounding, unleſs 
death enſue. 61 f. 47 
65 Neither the barons of the exche- 
quer, nor commiſſioners of the great 
ſeal are within it. ibid. (N) 12 
66 By 7 Ann. c. 21. to ſlay the juſti- 
ciary or lords of ſeſſion in Scotland, 
in the execution of their office, is high 
treaſon. ibid, 
67 By 25 Edw. 3. c. 2. to counterfeit 
the king's great or privy ſeal is high 
treaſon. 61 f. 48 
68 Aiders and conſenters are within 
this clauſe. . 49 
69 No intent to do it will amount to 
treaſon, ſ. 50 
70 Fixing the great ſeal to a patent 
without a warrant ſo todo, is not high 
treaſon. . 51 
71 No abuſe in miſuſing the impreſſion 
of the great ſeal ; nor any alteration 
of the inſtrument to which it is affixed 
will amount ta a counterfeiting "i It, 
A+ 

72 By 1 Mary, c. 6. counterfeiting the 
ſign manual or privy ſignet is bigh 

_ treaſon. | {.53 
By 7 Ann. c. 2”. to counterfeit the 
ſeals uſed in Scotland is high _ 
x «$3 

By 25 Edw. 3. c. 2. to counterteit 
9 on hh bring falſe mo- 
ney into the realm, like the mont) 
of England, is high. treaſon. . 54 
To coin money without the king's 
authority, is high treaſon within thi 
clauſe. 621.55 
76 Minters making money of improper 
alley are guilty of high treaſon, 1. 


ther words only ſpoken can amount 
to an overt act. 57 to 61 


77 Receivers 
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97 Receivers. and comferters of the 90 By 15 Geo. 2. c. 28. towaſh, gild, 
offender are principals. Page 62 or colour any of the filver coin, fo as 
78 In the connterfeited money muſt be fi-} to make it reſemble the gold coin 
militude and probable currency or the | or to file, alter, waſh, or colour, any 
crime is uncompleat. (N) 13} of the braſs monies, ſo as to reſemble 
76 To utter falſe money made within | the {ilver coin of ſixpences or ſhillings, 
the realm is not within the act, (vide or to counſel or aid therein, is high 
infra, No.) 62 f 56) treaſon, Hage 65 f. 64 
30 By 1 M. c. 6. to counterfeit foreign [91 There muſt be a ſimilitude, a re- 
gold or filver coin, made current in] ſemblance of the true money counter- 
the realm, or to aid therein, is high | feited, or the crime is incomplete. 
treaſon, 62. 59 IN) 17 
$1 By 14 Eliz. c. 3. to counterfeit 92 By 1&2 Ph. & M. c. 11. to bring 
forciga gold or ſilver coin, not made] into the realm, money counterfeited 
current, is miſpriſfion of treaſon. ſ. 60] according to the fimilitude of foreign 
82 By 5 Eliz. c. 11. to waſh, clip, | coin current here, is high treaſon. 
round, or file, for gain, either Eng- . 65 ſ. 65 
lih or foreign coin, made current by [93 It muſt be known to be falſe. ſ. 66 
proclamation, or to aid therein, is |94 It muſt be brought from ſome coun- 
high treaſon. 63 f. 61 try where counterfeiting is not puniſh- 
83 By 18 Eliz, c. 1, to impair, dimi- | able by the laws of England, ſ. 67 
niſh, falfify, ſcale, or lighten ſuch |95 Barely uttering ſuch money, is not 
monies, or to aid therein, is high | high treaſon. n 
treaſon, but without corruption of |96 By 25 Ed. 3. c. 2. if any new caſe, 
blood. ſ. 624 neceſſary to be conſidered as high 
84 By s & W. 3. c. 26. to make or] treaſon, ſhould ariſe, the judges ſhall 
mend any inſtrument or utenſil there- | not give judgment of treaſon upon it, 
in named, which will impreſs the re-] except it has been previouſly deelared 
ſemblance of the coin, &c. &c.—or] to be treaſon by act of parliament. 
to make any edging tool to grain the 66 f. 70 
edges of money —or any preſs for 97 How treaſons were made by virtue 
coinage—or any engine for cutting | of this clauſe, but by 1 Mary, no 
blanks—or to have ſuch inſtrument, | offence ſhall be high treaſon, not fo 
xc. in cuſtody, &c, is high treaſon, | declared to be by 25 Ed. 3, ſ. 71 
| 64 |98 By 5 Eliz. c. 1. by writing, or ad- 
j By 7 Ann. c. 25. the proſecution | viſed ſpeaking, to extol or maintain 
mult be within fix months. ibid. the juriſdiction of THE Porz, is pres 
5% By 8 & 9 W. 3. c. 26. to convey | munire for the firſt offence, and high 
any coining inſtrument out of the] treaſon for the ſecond. 69 f. 72 
mint —to mark coin on the edges — {99 Knowingly to import, commend, 
to dtminith the coin, or to aid in ſo| or recommend a book, though writ- 


: doing, is high treaſon. ibid, ten beyond fea, which maintains this 
. 7 By 8&g W. z. c. 26. to colour, | juriſdiction is within the ſtatute, &c. 
, gild, caſe over, or work any round | &e. . 73 


blanks of baſe metal, to reſemble [100 To avow the ſame opinion after a 


Þ the current coin, &c. or to make the | firſt conviction, is high treaſon, ſ. 74 
Y hlver coin reſemble the gold, or to|101 By 13 Eliz. c. 2. to put in uſe any 
. . therein, is high treaſon. ibid.] popiſh bull, or inſtrument of abſolu- 
N 0 extract a colour from the ſub-] tion, or to purchaſe any ſuch, is aigh 
a ace of the metal, by chemical pro- | treaſon, . 73 
y 2 a colourin within the meaning | 102 Acceſſaries after the offence incur 
1 =_ clauſe. ibid. (N) 16| premunire. ibid, 
S . he tools or inſtruments for coining 103 Concealing the offence for fix 


ound in the cuſtody of an offender, 


:' weeks, is mi/prifion of treaſor, ibid. 
may be leized and deilroyed, Wenn 


65 | 104 By 


A TABLE of PrINncitar MArr IRS. 


104 By 23 Eliz. c. 1. and 3 Jac. 1. c. 4. 
to become perverted to popery, or to 
pervert, or endeavour to pervert others 
to that religion, &c. is high treaſon. 

Page 68 ſ. 76 

* By 3 Jac. 1. c. 4. if any ſuch of- 
nder, beyond ſeas, return in ſix 
weeks, and take the oaths, &c. he is 
excuſed.” ſ. 77 
406 The barely pretending to have 
power to perſwade perſons from their 
allegiance, is within theſe acts. ſ. 78 

107 By 27 Eliz. c. 2. if any Engliſh ec- 
eleſiaſtic, ordained a popiſh prieſt, ſhall 
remain in the realm, and not ſubmit 
to a juſtice within three days, he 
ſhall-be guilty of high treaſon. ſ. 79 

108 If any lay ſubje& ſhall not return 
from a popiſh ſeminary, within fix 
months after proclamation, and ſub- 
mit within two days after his return, 
he ſhall be guilty of high treaſon. 1. 80 

109 To conceal that a popiſh prieſt is 

in the realm, from a juſtice for twelve 
days, is fine and impriſonment at 
diſcretion ; if a juſtice ſhall not diſ- 
cover it to the privy council within 
twenty-eight days, he ſhall forfeit 
200 marks. ſ. 81 

110 An inditment upon the clauſe 
No. 107, muſt ſnew that the offender 
was born in the realm, and that he 
was ordained by papal authority. ſ. 82 

111 Such an offender, thrown by winds 
upon the Engliſh coaſt, in his paſſage 
to Ireland, is not within the act. 69 

112 By 5 Eliz. c. 1. if any perſon per- 
forming the duty, or enjoying the 
preferment of the Romiſh church ſhall 
refuſe a ſecond tender of the oaths, it 
is high treaſon. 69 1.84 

113 By 4 Ann. c. 8. & 6 Ann. c. 7. to 
maintain by writing, that the preten- 
der, or any other, hath a right to 
the crown, other than according to 
1W.&M.c.2. or 11 & 12 W. z. 
c. 2. or that parliament cannot limit 
the deſcent of the crown, is high 
treaſon. | ſ. 85 

114 To afirm the ſame by advi/ed 
ſpeaking, is præmunire. ibid. 

115 By 1 Ann. c. 7. Endeavouring ad- 
viiedly and directly to hinder any 
perſon who hall be next in ſucceſſion, 


2 according to 1 W. & M. c. 2 
12 W. 3. c. 2. is high wean. Pop 


116 By 13 W. 3. c. 3. the "WT. 
is convicted and tbo? of bk 
treaſon. . 56 

117 By 13 W. 3. c. 3. and 17 Geo. 
2. c. 39. if any ſubject of England 
ſhall hold any correſpondence with the 
pretender, or with the ſon or ſons of 
the pretender, or any perſon employ. 
ed by them, it is high treaſon, 65 


0 

118 By z & 3 Ann. c. 20. if any ofice 
or ſoldier ſhall hold correſpondence 
with any rebel or enemy, by any ways 
or means whatſoever, without autho. 


rity, it is high treaſon. 70, 87 


—— — 


TREASURE TROVE. 


He who takes away treaſure trove be. 
fore it has been ſeized by the perſon, 
who have a right thereto, is not guilty 
of felony, but ſhall be only puniſhed 
by fine, &c, 144 


TREES. 


Trees, being affixed to the freehold, 
could not become the ſubjett of lar 
ceny at common law. 141 f. 21 
By 43 Eliz. c. 7. to ſteal or deſtio 
any trees, which it is not felony at 
common law to ſteal, is puniſhable by 
compenſation at diſcretion, and b, 
ublic whipping. 214 
3 Ina conviction on this act the numbe: 
and nature of the trees muſt be {*: 
out. X ibid. (N) 

4 The manner in which the offence w«i 
committed muſt alſo be ſtated, ibid. 

5 A gentleman who' is guilty within 
this act, is liable to the * 
ibid. 

c. 2. the houſes of 
be ſearched. 
214 

7 By 1 Geo. 1. c. 48. to deſtroy any um 
ber, fruit, or other tree, on convicuon 


N 


6 By 15 Car. 2. 
ſuſpected offenders may 


by two juſtices, 1s hard labour three 
months, to be whipped once 2 month, 
and find ſurety 


. ibid 1.7 
for two years $ The 


A TA BIE of PRINCIT AI MATTIERS. 


5 kind ye” the pariſh. Page - 14 
12 


This act gives no pecuniary penalty, 
rv 3 therefore ſhould be 


qud foris faciat, or yuod committitur, 


ke. ibid. (N) 
10 By 6 Geo. 1. c. 16. to ſteal or de- 


ſtroy any tops of trees, poles, or un- 


derwoods, &c. &c. is puniſhable ac- 
cording to 1 Geo. 1. c. 48. 215 f. 3 
11 By 6 Geo. 3. c. 36. and 13 Geo. 3. 
c. 33. to ſteal or deſtroy, in the night, 
any oak, beach, aſh, elm, fir, cheſ- 
nut, aſp, poplar, alder, maple, larch, 
or hornbeam, timber tree, is tranſpor- 
tation for ſeven years. 215 f. 5 
12 By 6 Geo. 3. c. 48. to deſtroy any 
timber tree, or any tree likely to be- 
come timber, or the lops or tops 
thereof, incurs a penalty of 20/. 
with coſts and charges, for the firſt 
offence; 3ol. for the ſecond ; and 
for the third, tranſportation. — 
21 
13 The coſts and charges muſt be de- 
finitely aſcertained in the conviction, 
or it may be quaſhed. 216 (N) 
14 Q. whether the juſtices of peace 
have not a power to tranſport for the 
third offence. ibid. 
1j By 6 Geo. 3. c. 48. to go into the 
grounds of another, and cut or ſpoil 
any ſticks of wovd, or green ſtubbs, 
&c. or to have the ſame in cuſtody 
unſatisfactorily, incurs a penalty of, 
it, 40s. 2dly, 54. and 3dly, the 
offender ſhall be deemed an incorri- 
gible rogue. 216, 217 
16 To obſtruct the apprehending an 
offender forfeits 10/. 217 
17 By g Geo, 3. c. 41. the clauſe No. 
15, is extended to his majeſty's foreſts 
and chaces. ibid, ſ. 9. 
18 By 4 Geo. 3. c. 31. keepers may 
ſeize the implements for deſtroying 
ſuch green ſtubbs, &c, to their own 
uſe, ibid. 
ly By 29 Geo. 2. c. 36. to deſtroy 


grieved may recover da- 


in any garden, orchard, or planta- 
tion, for orhament, ſhelter, or prokt z 
or to reſcue an offender; or to induce 
any other to join in ſuch offence, is 
feloty without clergy. Page 215 f. 
21 By 13 Ed. 1, ſt. 2. no tree that 
ſtand within a certain diſtance of the 
highway, which is likely to become 
a concealment or harbour for robbers. 
382 f. 26 
22 Trees whoſe branches incommode the 
. highway, may be lopped by any per- 
ſon, if the owner neglects. 408 
23 By 13 Geo, 3. c. 78. the owners 
of trees near the highways, except 
trees planted for ornament or ſhelter, 
Ke. are made liable to a penalty for 
not cutting them, 405, 300 
24 In what caſes ſurveyors may cut 
down trees ſtanding in any highway. 
5 407 


TRESPASS, 


1 In what caſes treſpaſſers on the Northern 
borders are guilty of felony. 200, 201 
2 How far the alteration of a man's 
property wil: make him liable to a 
treſpaſs for re-taking it, 139 
3 Force is implied in every treſpaſs. 160 


ide Highways —Dridzes.— Peace. 
Agr 1ys.—Park, 


TRIAL.—Fide Murder. Piracy. Re- 
cord. * 2. 


TRINITY, 


1 By 9 & 10 W. z. c. 32. if any chriſ- 
tian ſhall deny any one of the perſons 
of the holy Trinity to be God ; or 

maintain there are more gods than 
one; or deny the truth of chrudanity, 
or the divine authority of the holy 
ſcriptures, he ſhall be diſabled to ſue, 
&c. or bear any offices, &c. and be 


trees in waſte grounds, incurs the 
puniſhment of 6 Geo, 1, c. 16. (Vide 
Jabra, Ne. 10.) ſ. 10 
2 By g Geo. 1. c. 22. to deſtroy trees 
Planted in any avenue, or growing 


impriſoned three years. 7 
2 Thoſe who deny the Trinity are denied 
the benefit of die toleration act. 47 


| TRUST, 


A TasBLz or Parinciral Marr. 


1 How far a truſt eſtate is liable to be 
ſeized for recuſancy. Page 22 
2 Lands ſettled in truſt for the repair 
of the highways in what manner, 
and under whoſe directions they are 
to be managed and employed. 381,| 
F<. 382 
3 By 1 W. & M. c. 26. if the truſtee, 
&c. of any avoidance whereof the 
truſt ſhall be for a papiſt ſhall preſent 
without giving notice to the univerſity 
he ſhall forfeit 100 J. 33, 34 


papilt ſhall preſent to any benefice, 
Sc. or the univerſities ſhall preſent. 
44, 45 
5 By 11 Geo. 2. c. 17, every grant of 
a benefice, &c. by a truſtee to a pa- 
piſt is void, unleſs granted for a va- 
tuable conſideration to a proteſtant 
purchaſer, who ſhall diſcover, &c. as 
a popiſh truſtee, | 
TN UT EB. 
In perjury it is not material whether 
the fact which is ſworn, be in itſelf 
true or falſe, it is ſufficient that the 
ſwearer did not know it to be true. 
322, 323 
2 It is no juftification of a libel that 
the contents of 1t are true. 


353 
3 The reaſon why in a libel truth is no 
juſtification, 353, 354 (N) 


TUREKIES. 
1 It is larceny to ſteal them. 


r 


144 


1 Not larceny at common law to ſteal 
thœm growing, 141 
2 By 13 Geo. 3. c. 32. to ſteal or de- 
ſtroy turnips growing, incurs a penal- 
ty of 101. &c. 217 


TURNPIKE GATES. 
1 By 1 Geo. 2. c. 19. to deſtroy any 


2 By 5 Geo. 2. c. 33, 


3 In both caſes the proſec 


5 
4 By 12 Ann. c. 14. no truſtee to a 


ibid. | 


| 


fences thereto belonging, ſubjeds 1) 
offender to hard Jabour for — 
months, and to be publicly whipped, 
Page 192, 193 
on convictio 
the aſſizes, the offender may be ky 
ported for ſeven years—and if hecom. 
mit the oftence a ſecond time, or ſhall 
. demoliſh any turnpike houſe, he ſhall 
be guilty of felony. 193 f. 
ution muſt 


be within fix months, ibid. 


4 If ſuch convi return from tranſpor- 


tation it is death. _ ſ. 6 
By 8 Geo, 2. c. 20. whoever ſhall be 
guilty of the above offences, or de- 
ſtroy any chain, &c. placed to pre. 
vent perſons from paſſing without 
paying toll, or ſhall reſcue any offen. 
der, he ſhall ſuffer death without 
clergy. . 7 


6 By 13 Geo. 3. c. 84. if any perſcn 


ſhall commit any of the offences atore- 
ſaid ; or ſhall deſtroy any crane or 
machine for weighing carriages, &c. 
he ſhall be tranſported for 7 year, 
or committed to priſon not exceeding 
three years at the diſcretion of the 
court. . 
7 In all the caſes above mentioned the 

hundred ſhall make ſatis faction. ibid. 


TURNPIKE ROADS, 
1 They are under the direction of Tx 


TEES, ibid, 
2 Who muſt poſſeſs realty of 40/. i 
year, or 800/. perſonally, or be beit 
apparent to realty of 80 J. a yet. 


474 

3 And take the oaths directed by 13 
Geo. 3. c. 84, before two ** 
401d. 

4 Or they are liable to a penalty « 
gol. ibid, 

5 And it is incumbent on the trultce i 
prove his qualification. ili 

6 No publican ſhall be a truſtee, r 4 
under them. . 2 

7 But a publican may farm the 


tolls. 
1614. 
8 Acting as a truſtee is evidence "ou 

ing one. <0 


„ public turnpike gate, or the rails or 


9 Where 


Jr rn. AS . A. Rat _ 


A TABLE OF Principal MaTTERS. 


Where the day of meeting has elapſed 
9 any five truſtees may appoint a meet- 
ing of the whole body, on giving 
20 days notice. Page 425 
10 No meeting ſhall be adjourned longer 
than three months, and all buſineſs 
done between ten in the morning and 
two P. M. f ot: ſ. 4 
11 If they exceed their power in erect- 
ing gates, the juſtices may order the 
gates to be removed. ſ. 
12 Truſtees may adminiſter oaths. ſ. 6 
13 Seven truſtees may farm out the tolls 
by auction, upon one month's notice 
ſor that purpoſe, and deſcribing the 
articular tolls to be let, and ſpeci- 
bag their produce the preceding 
year, 426 
14 The method in which the bidding 
- atſuch auction ſhall be conducted. ſ. 8 
15 If the farmer of the tolls ſhall take 
more than the regular rates, he ſhall 
forfeit 5/. and gate keepers fo doing 
ſhall for feit 40s. . 9 
16 But ſeven truſtees, upon a month's 
notice, may reduce or advance the 
tolls as they all ſee convenient. ſ. 10 
17 If the toll is mortgaged, then ſuch 
an alteration requires the conſent of 
four-fifths of the creditors. 427 
18 Five truſtees may dire& proſecution 
for nuiſances, at the expence of the 
* provided they can prove the 


ſ. 11 
1g Two truſtees may ſupply the vacan- 
cy of toll keeper. ſ. 12 


20 The truſtees may agree for propor- 
ton of repairs with thoſe who are 
bound by reaſon of tenure, inclo- 
lure, &c. . 13 

$41 They thall hang up tables of the 
rates of toll, and of the different 
weights, and number of horſes which 
camages are allowed to carry or be 

aun with, ſ. 1 

32 They ſhall ere& mile-ſtones, direc- 
tion poſts, flood poſts, &c. &c. (vide 
p. 396.) | 1. 1 

) Weiche Engines, 428 f. 1 

#4 Five truſtees may order weighing 
engines to be erected at as many 
Rate: within their juriſdiQgion as they 
1. ee proper, ibid. 

ut. I. 


25 No fide gate to be erected unleſs by 
a majority of nine truſtees, on 21 
days notice, and no toll for paſſing 
only 100 yards through the ſame, un- 
leſs over ſome expenſive bridge. Page 

| 28 

26 The different burthens which — 
riages are allowed. 429 

27 The additional toll which thoſe car- 
riages are to pay ſor extra weight. 

ſ. 18 

28 Any truſtee, officer, or creditor may 

cauſe carriages, not paſſed above 300 
yards through any gate, to return and 
be weighed upon rendering the dri- 
ver 15, which ſhall be refunded if the 
weight is found exceſſive. 430 
29 If the toll keeper neglects to weigh 
ſuſpetted carriages, or to receive the 
additional toll, he ſhall Sg 51. 
20 

30 The truſtees ſhall make places with- 
in 300 yards of every gate for car- 
riages to turn. ibid. 
| 31 Aliſtof the truſtees, creditors, clerk, 
treaſurer, and ſurveyor ſhall be hung 
in the houſe of every gate where there 

is a weighing engine to be inſpected 
by — 1 | 777% 
32 If the driver refuſes to return, he 
forfeits 40s. and any peace officer 
may drive the carriage back to be 
weighed, ibid, 

33 No carriage employed in huſbandry 
or in carrying manure ſhall be weigh- 
ed. ſ. 21 

34 The quarter-ſefſions, upon com- 
plaint, may order weighing engines 
to be erected. . 22 

35 Where two roads meet, the truſtees 
may agree to erect one weighing en- 
gine for the accommodation of both, 

431 f. 23 

36 No compoſition to be made tor tolls, 
unleſs the carriages have fellies fix 
inches broad. | ſ. 24 

37 The penalty for endeavouring to 
evade the tolls by unloading goods, 
&c. before the carriage arrives at the 
weighing enquire. . 25 

38 The penalty for to 
avoid the weighing engine. 26 


39 As to CARRIAGES, 432 f. 27 


A TaBrtz or PRNINCITAI Matters: 


* 


40 The number of horſes with which | 


carriages are allowed to be drawn ac- 
cording to the breadths of their fel- 
lies and the penalties. Page 432 f. 27 
41 Twooxen equal to one horſe. ibid. 4 
42 Carriages to have names and deſcrip- 
tions. | 5 
43 Carriage rolling 16 inches may be 
drawn with any number of horſes and 
ſhail only pay half tolls. ſ, 28 
44 No proſecution for penalties unleſs 
information be made of the offence 
within three days. ſ. 29 
45 The penalty for taking off horſes or 
altering the diſtance of the wheels to 
avoid the toll. 433 
46 The truſtees may allow a ſufficient 
number of horſes up hills, riſing more 
than four inches in a yard. ſ. 31 
47 A juſtice on the oath of one witneſs 
may ſtop proſecution for penalties in 
drawing with a greater number of 
horſes than are allowed, if it appear 
neceſſary by reaſon of deep ſnow, &c. 
(vide p. 411.) ibid. 
48 Poſts to be placed where additional 
horſes are allowed. ibid. 
4 No carriages with leſs than nine 
inch fellies ſhall be drawn by horſes in 
airs, except ſuch as having ſix inch 
fellies ſhall be permitted by ſeven 
truſtees, and except carriages drawn 
by two-horſes only. 434 
go Juſtices in Wales may licence an in- 
creaſed number of horſes, ſ. 33 
51 Any perſon may apprehend the dri- 
ver of a carriage not marked or drawn 
by a greater number of . &c. 
3 

52 Extraordinary high tolls for _ 
cular roads may be reduced. ſ. 35 


F 


of timber ſhall be ſubje& to the above 
„ 
57 Perſons taking fraudulent advanta 
of theſe exemptions, ſhall forfeit My 
tween 5 J. and 407. 7 1. 38 
58 No toll ſhall be taken for any hories 
of e. or officers on their march 
or no duty, nor for any ba L 
gons, nor ſhall fack —— * 
weighed at any engine. . 39 
59 But no exemption ſhall be taken by 
carriages carrying any particular kind 
of goods, unleſs they have fellies of 
ſix inches, and except carriages car- 
Tying corn, or grain in ſtraw, hay, 
ſtraw, fodder, manure, dung or lime, 


ſ. 40 

60 And no exemption ſhall be taken by 
carriages of fix inch fellies, unleſs the 
tire of ſuch fellies lie flat; and thoſe 
only which thall not deviate more 
than one inch from a flat ſurface ſhall 
be taken to be flat, 436 
61 No toll ſhall be taken for carriages 
working the repair of highways or 
turnpike roads, . 42 
62 The MaiL Cocks are exempted 
from toll. 1.43 
63 As TO STATUTE DUTY. 436 f. 4 
64 The ſurveyors ſhall ſee that the 
duty required by the ſeveral particu- 
lar turnpike acts is done, and that 
the compoſitions ariſing therefrom are 
applied to the repair of the reſpec- 
tive roads on penalty of 40s. bid. 
65 When two truſt roads lie in the ſame 
pariſh, and the duty ſhall exceed three 
days, the juſtices thall apportion the 
thares of duty to be borne by each 
pariſh. ibid. 
66 MaTERIALS FOR REPAIRS. |. 45 


$3 ExEMPTION FROM TOLL. 434 f. 36 
54 Carriages rolling 16 inches only to 


pay half the toll of carriages with 


fellics of ſix inches. ibid, 


No chaiſe marine, coach, landau, ber- 
lin, chaiſe, chair, calach, or hearſe, 
nor any royal artillery or ammuni- 
tion carriage, nor any cart drawn by 
une horte or wo oxen. [2 

56 Nor any carriage of nine inch fellies 
carrying one block of ttone, or piece 


67 No ſurveyor ſhall ather horles 
without the conſent of the owners of 
the land, or licence from a juſtice, 

_ after ſuch owner ſhall have been ſum- 
moned and refuſed to appear. 457 

68 Satisfaction ſhall be made for _ 
terials.. (398) | ibid. |. 4 
Materials may be contrafted for, bi. 


no ſurveyor ſhall have any ſhare ＋ 
in (p. 403.) 47 
6g NU1sANCES, 457k: 
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che overſeer of any turnpike road 
* ſuffer any nui/ance (as deſcribed) 
to remain for four days within ten feet, 
on either ſide of the middle of ſuch 
road, he ſhall forfeit 40 . Page 437 
4 
71 SUBSCRIBERS and Hey” $0 
| 49 
72 Subſcribers who ſhall fign any writ- 
ing, to advance money, ſhall be bound 
by their ſubſcription, and on default, 
the treaſurer, on notice, may ſue for 
the ſame. ibid. 
7j Mortgagees of the tolls ſhall account, 
= or all the monies which ſhall 
ſo come to their hands, after four- 
teen days notice from five truſtees, 
for that purpoſe, or forfeit 107. 29 
50 
74 The penalty for a mortgagee holding 
over, after his money is repaid, ſ. 51 
75 Orricans OF TURNPIKE 2 
72 | 52 
76 If a diſcharged gatekeeper refuſes to 
deliver up the toll-houſe, &c. within 
four days after notice of the new ap- 
pointment, any juſtice may order him 
to be removed, and put the new toll- 
keeper in poſſeſſion. ; ibid. 
77 Gate - keepers and toll-gatherers, on 
notice for that purpoſe, from any five 
truſtees, ſhall account for all the 
monies they have received upon pe- 
nalty of 58 1. 430 
73 No perſon reſiding in any toll-houſe 
ſhall be removeable as a pauper, unleſs 
chargeable ; nor ſhall he thereby gain 
a ſettlement, or be aſſeſſed to any pub- 
lie or parochial levy. 
79 Gate-keepers permitting horſes or 
curlages, otherwiſe than as allowed, 
or without the names, inſcriptions, 
Ke. thereon, ſhall forfeit 40 7. ſ. 55 
$9 All officers, their executors and ad- 
miniſtrators ſhall, within ten days 
after notice by five truſtees, deliver 


201, 

v1 Treaſurers and ſurveyors ſhall * 
bond for the faithful diſcharge of 
their duty; but the exemption of 
lach bonds from ſtamps is repealed. 


. 57 


1.54 


up all books, &c. &c. upon pain of 
ſ. 56 


A TazLis or PRIX CIT AIT MATTERS 


$2 Offers who ſhall negle& to put this 
act (13 Geo. 3. c. 84.) into execu- 
tion, ſhall forfeit 10I. P. 440 ſ. 58 
$3 Juſtices may act notwithſtanding they 
are creditors. ſ. 59 
84 Puniſhment of ſuch as ſhall reſiſt or 
make forcible oppoſition to any thing 
directed by this act. ſ. 60 
35 REPAIRING ALTERED ROADS. #10 
61 

86 The inhabitants or perſons who 
were liable to repair any old road, 
ſhall continue liable to repair any new 
road which may be made in lieu of 
the old one. ibid. 
87 If the parties cannot agree in what 
roportion they are liable to. repair, 

it ſhall be ſettled by two juſtices. 441 
88 And for which proportion a groſs or 
annual ſum may be fixed to be paid 
with the conſent of the parties, at a 
veſtry for that purpoſe. ibid. 
89 Where turnpike roads are indicted, 
the court may ſettle the proportion of 
the fine and the coſts between the in- 


habitants and the truſtees ſ. 62 
9o But not ſo as to endanger the ſecuri- 
ty of the creditors. ibid. 


91 How far the powers of the HH AN 
ACT may be adopted with reſpe& to 
TURNPIKE ROADS, ſ. 63 

92 In what caſes the highway and turn- 
pike acts are ſimilar. 442 1. 64 

93 Informations for penalties, in order 
to favour an offender, are fraudulent 
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VACATING RECORDS. i Ne. 
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VAGABONDS.—Yide Fagrants, Ne. 
3» 4, 5, II, &c, 


VAGRANTS. 


a Y 17 Geo. 2. c. 5. all who 
threaten to abandon their family 
to the pariſh, or who return after 


| se removal 


A Tanrt or PRTYCITAIL Martens, 


removal without certificate, or who | 
refuſe to work, or beg within their 
Pariſhes, are 1ÞLE AND DISORDERLY 
PERSONS. Page 569, 570 
2 Such offenders may be committed for 
a month. 570 

3 Any perſon may apprehend ſuch beg - 
gars, and if they eſcape they ſhall be 
puniſhed as rogues and vagabonds. 
. 3 
4 Patent gatherers, bearwards, players, 
minſtrels, jugglers, gypſies, fortune- 
tellers, gamblers, abſconders, unli- 
cenſed pedlars, wanderers, and beg- 
gars, ſhall be deemed kocuEs AND 
VAGABON DS. ibid. ſ. 4 

5 Alſo by 23 Geo. 3. c. 88. whoever ſhall 
be apprehended with any inſtrument, 
engine, utenſil, or other offenſive, 
weapon, with intent to commit rob- 
bery, or houſe-breaking, ſhall be 
deemed a ROGUE AND VAGABOND, 
148, 165 

6 By 17 Geo. 2. c. 5. convicted end 
gatherers, and rogues and vagabonds, 
who are refractory, or have eſcaped, 
or ſhall become rogues and vagabonds | 

a a ſecond time, thall be deemed 1x- 
 CORRIGIBLE ROGUES, p54 
7 Any perſon may apprehend an often- 
der, but if charged fo to do by a juſ- 
tice, he muſt, or forfeit 105. 161d. 1,6 

8 Two juſtices in each diſtrict ſhall meet 
four times a year, in order to direct 

a privy ſearch within his juriſdiction. 
n ibid. 1. 7 


: 


9 The juſtice ſhall enquire, as well of | 


e perſon apprehended as of others, 
— Lal SS of legal ſettlement, and 
to commit the examination to the 
quarter ſeſſions. | 571 f. 8 
10 The vagrant ſhall be publicly whip- 

d and committed, or be conveyed 
C a paſs, &c. &c. a duplicate of 
which ſhall be filed at the ſeſſions, 


bid. | 


11 If the ſeſſion ſhall adjudge a vagrant 
ſo committed, a rogue and vagabond, 
or incorrigible rogue, they may ſend 
him to hard labour for fix months, 


and ſuch incorrigible rogue for any | 


further time leſs than two years. 57 
2 


male, they may Lal io ee 
. | * + P 
ok eee baſh: 
he ſhall be tranſported for ſeven years 
e n 
ſhall be adjudged incorrigible, ; 10 
15 By 17 Geo. 2. c. 5. if any ait 


above ſeven years of age, of any ya.. 


grant, ſhould be committed, the ſeſ. 
tions may place it out as an appren- 
tice ; and if the yagrant be found war. 
dering with the ſame child, he or the 
ſhall be an incorrigible rogue. 552 

{. 11 

16 Convicted vagrants, who cannot be 
conveyed, &c. may be placed out az 
ſervants, &c. ſ. 12 
17 The juſtices ſhall expreſs, in a cer- 
tificate to be given to the officer with 
the paſs, the particular manner in 
which the vagrant ſhall be conveyed, 

. 1. 1; 


18 The manner in which vagrants ſtall 


be paſſed from one place to another, 
till they reach their deſtination. 572, 


| $73 
19 Vagrants may be ſearched and their 
property appropriated to defray the 
expence of their conveyance. 573 
{. 18 


20 The duty of the conſtables, &c. in 
reſpect to the conveying of _ 
ſ. 1 


21 By 26 Geo. 2. c. 34. if the high 
conſtable is deficient in fund: to diſ- 
charge the expence of conveyance, 
it ſhall be paid by the treaſurer. 

| $73» 574 

22 By 17 Geo. 2. c. 5. to alter the 
certificate, (wide ſupra No.17.) incurs 
a penalty of 50/1. and not to deliver or 
receive a vagrant, incurs, purſuant 
to the directions of it, 200. 1514. 1.13 

23 The pariſh to which a vagrant is 

conveyed ſhall ſet him to work, and 

on refuſing, he ſhall be committed Þy 

a juſtice to hard labour. 1. 19 
1 24 The 


© 4 


ant may be re-examined by 

ty tice of the riſk to which he is 
conveyed, and committed as isch 
rigible.—But no vagrant ſhall be re- 
awd but by tab juſtices. Page 573, 
74 f. 20 

5 But it has been decided, that the 
pariſh to which a vagrant is thus ſent 
by a paſs, cannot appeal from it to 
the juſtices, R. v. Ringwould, 57 4 


(N) 

26 The manner by which Scertiſb wa- 
antz, ſhall be paſſed to the place of 
2 laſt legal ſettlement. 574 f. 21 
1 And if any ſuch vagrant be after- 
wards found wandering, he ſhall be 


deemed incorrigible. 574 
28 How Iriſb vag rants ſhall be conveyed 
to their native kingdom. $75 


29 The authority of juſtices to ſecure 
and convey lunatic vagrants, &c. 
z&575 1. 23 


0 Whoever ſhall harbour a vagrant, 


without giving notice to the conſtable, 
ſhall forfeit from 10s. to 495. $70 
24 


11 Any female vagrant delivered of a 
child, chargeable to the pariſh, may 
be detained by the officers, conveyed 
before a juſtice, examined, commit- 
ted till the ſeſſions, and then confined 
for fix months, &c. ibid. ſ. 25 

12 The juſtices ſhall order the pariſh to 
be reimburſed. ibid. 

33 If the child be a baftard, it ſhall not 
gan ſettlement by its birth, but the 
ettlement of the mother ſhall be that 
of the child. ; 

%4 The charges of apprehending, &c. 
&, to be paid out of the county rate. 

EN itid. (N) 

75 To neglect any of the directions of 

tlus act, incurs a penalty from 207. 


to 5 l. ibid . 
VALUE. Via Robbery. Larceny. 


VEGETABLES. 


| Þy 13 Geo. 3. e. 32. to ſeal or de- 


roy any bur gips, potatoes, cabbages,'| victuale. 


A TAI IH of Patncirat Mattias. 


| parſnips, peas, or 7 
incurs a penalty of 16 


VENUE 


1 In an information for uſuty, the ple 
where the corrupt bargain was made 
muſt be expreſsly ſet forth. 333 
2 Uſury in one county pleaded in bar 
to a bond in another county, ſhall be 
tried where the uſury is alleged. 1814. 
3 An offence which conſiſts in nora - 
ance, need not be alleged in any 


certain place, 20 


VRRDICT, 


1 Where impoſſible matter, found in 
a verdict, ſhall be rejected. 116 f. 9 


 VICTUALS and VICTUALLER, 


1 An inſurrection to bring down the 
price of victuals, ig ſaid to be à con 
ſtructi ve levying of war againſt the 
king, and may be laid as an overt 
act of high treaſon in compalling his 
death, gz, 54 

2 Merchant ſtrangers may fell imported 
victuals in the groſs, 479 

3 By 23 Edw. 3. c. 6. all dealers in 
| any kind of victuals ſhall ſell for rea- 
| ſonable profits, and the chief officers 
of towns ſhall ſee they do fo on pain 
of treble value of the thing exorbi- 
tantly ſold. | 480 

4 How butchers ſelling unwholeſome 
meat ſhall be puniſhed. ibid, 

5 By 4 Hen. 7, c. 3. no beaſts ſhall be 

killed in walled towns. ibid, 


16 By 21 Hen. 8. c. 8. calves ſhall be 


killed at certain tunes only, 1614. 
7 By 1 Jac. 1. c. 22, no calves ſhall be 
killed under five weeks old. ibid. 
8 By 22 Hen. 8, c. 6. butchers ſhall 


not keep tan houſes, ibid. 
9 Whether they may ſell to one ano» 
ther. ibid, 


10 Aliens amie may diſpoſe of their 
. 78 8 
| 11 By 


2 


wren 


TY A Tazut or PRIX IAI Marr 


11 By 25 Hen. S. c. 2. the lord chan-| 3 It is now obſolete z no inſtance 
cellor, &c: may ſet the prices upon] fince Edw. 3d, 3 P wh 
victuals. BOD Page 481| 5 age 352 

12 This ſhall not reſtrain officers of 
cities, &c, having authority to ſet VIOLATION.<Fige Treaſon, Muri 
the prices of victuals. ibid. | | 8 

13 By 2 & 3 Edw. 6. c. 15. if any | 
butchers, brewers, bakers, poulterers, | VIOLENCE,/ide Robbery, Rint, 


cooks, coſters, or fruiterers ſhall con- Forcible Entry, 
ire to raiſe the price of victuals, | | 
&c. they ſhall forfeir, &c, ibid. a 
14 By 2 Geo. 3, c. 14. no brewer, J - UNDER-WOOQOD, 


3 : innkeeper, victualler, ſhall be ſued 
; for advancing the price of ſtrong beer | 1 The puniſhment for ſealing it. 21 f 
and ale in a reaſonable degree. 482 | | 


Fide Engreſſing, Cern, Bread, Beer, But-| UNIV ERSITIES.—7id: Papifis, Pub. 
ter, Chee, Catile, Fiſh, Bacon, lic Houſes. Preachers, Bus, 
Hay, Fruit, Honey. | 


| UNLICENSED HOUSE. Pub. 
VI ET ARMTS * lic Houſes, Bawdy Houſe, 


1 The words wi et armis ſhall be im-| 1 Houſes of public entertainment within 
plied in an indictment for forcible | 20 miles of London, deemed difor- 
entry ' manu forts, 287 f. 44] derly, unleſs licenſed, 358 

2 An indictment for ſtopping a high-|2 The form cf the licence. ibid. .; 

way in a man's own ground is good| 3 Houſes ſo licenſed, to be diſtinguiſh- 

without the words vi et armis. 422| ed by AN INSCRIPTION. ibid. f. 
kat! | ſ. 92| 4 How offenders may be puniſhed. 359 

3 In ſiire facias on a recognizance for 

the peace contra pacem are ſufticient | 
without vi et armis. 258 f. 19 „ 


; 1 Is a contract upon a loan of money, 


VIEW.—7/ide Highways, No. 153 Pub-| to give the lender a certain profit for 


lic Houjes, Riots. Traverſe. the uſe of it at all events, 527 . 
2 Or in a larger ſenſe, it is all undue 


| advantages taken by a lender againit 
Y VILLEIN, a borrower. 02 
| | 3 But an agreement to pay double the 
| 1 It was no felony, by the common] ſum borrowed, on non: payment of 
| law to ſteal a villein. 142| the principal on a certain day is not | 


uſurious, for the borrower may dil- 
charge himſelf by performing it. 3 


VILLAINOUS JUDGMENT. 4 The ancient notion of uſury. f. 4 t 
F 4 5 By 12 Ann. c. 16. no perſon upon 


1 It is a puniſhment inflicted by the] any contract ſhall-take more than $ 
. common law. 351 f. 9] per cent. for any loan; and all bonz“, 
2 It was formerly inflicted for conſpi- contracts, and aſſurances for the * 
1 raey. ibid. payment of the principal, &c. T 


be void, 6 Though 


2 


' 


\ 
* 


3 


A TABLE or PRI 


uch the reſervation be of ſo much 
2 eſtes” and the requeſt be 
never made. Page 527 1.8. in notes 
+ And whoever upon any contract ſhall 
take, by way of corrupt loan, or in- 
tereſt by any deceitful way above the 
rate of 5 per cent. per ann. ſhall for- 
feit treble the value. 529 

$ Ve, The treble value is not forfeit- 
ed unleſs more than the legal rate be 
taken; but the very contract alone 
avoids the ſecurity. ibid. (N) 1 
q By 12 Ann. whoever ſhall take for 
brokage more than 5 s. for procuring 
the loan of 100 J. &c. ſhall _— 
ꝛ0l. 3 
1> 4 contract made before the ſtatute 
is not within it. ſ. 10 
11 A bond for a juſt debt with lawful 
intereſt ſhall not be affected by a cot- 
rupt agreement between the obligors 
to which the obligee 1s not ＋ 
11 

2 But a bill of exchange given on an 
uſurious contract is void in the hands 
of an innocent indorſee even wich- 
out notice of the uſury. 530 (N) 2 
I; A ſubſequent uſury made upon a 
precedent contract, ſubjects the party 
to the treble value, but does not avoid 
the fair ſecurity. ſ. 12 
ly Yet quere if the party tate more 
than legal intereſt, (N) 
15 The computation of intereſt ſhall 
be by calendar and not by lunar 
months, ſ. 13 
10 But intereſt paid before it is due 
will not make the party liable to 
treble value unleſs it be corrupt. 1. 14 
17 An annuity above the legal rate of 
intereſt is not uſurious except it be 
a colour for uſury. ſ. 15 
15 No contract is uſurious by which the 
lender runs the hazard of loſing all 
his money, both principal and inte- 
relt, {, 16 
19 But if the intereſt only be hazarded, 
and the principal ſecure, the whole 
may be uſurious. ' ibid. 
9 504 loan upon a contingency, where 
the party may receive above 5 per cent. 
without che riſk of receiving leſs is, 
within the ſtatute 12 Ann. ibid. 


ciPAL MATTERS. 


21 If the contingency goes to affect the 
intereſt only, it is uſurious. Pag e 530 
8 (N) 3 
22 If the contingency relates to both 
principal and intereſt, and above 5 
per cent. be taken, the court will en- 
quire whether it be colourable or not. 
ibid, 

23 But where above 5 per cent. obtains» 
ed by means of exchanging goods, 
Va credit is given for them, it is not 
uſury.. ibid. 
24 Unleſs it is a colourable ſcheme, for 
it is the intent which ſhall determine 
whether it be a loan or riſk, ibid, 


9| 25 And where above 5 per cent. is taken, 


if the ſubſtance of the contract be a 
borrowing and a lending, a flight 
colourable contingency only will not 
take it out of the ſtatute. ibid. 
26 Uſury ſhall not be imputed from 
any miſtake in drawing up the agree. 
ment. | = 
27 No expectation of more than legal 
intereſt, if there be no kind of agree. 
ment relating to it, ſha!l be conſtru: 
ed uſurious. | 532 f. 18 
28 Nor is the reſervation of more than 
5 per cent. upon the non- payment of 
the principal, at the end of the year 
uſurious—unlets it appears there was 
an agreement that the principal ſhould 
not then be paid. ſ. 19 
29 If the uſurious tran ſaction is for a 
loan of money, &c. &c. no ſhift or co 
lour whatever ſhall evade the ſtatute, 
6 (N) 4 
30 If a man borrows under colour ot 
buying, it may be uſurious. #bid, 
31 But if goods are ſold, to be paid for 
in three months, or to allow the ſel- 
ler ſuch an additional profit as ex- 
ceeds 5 per cent. it is not uſury. ibid. 
32 A fine levied or judgment ſuffered 
may be avoided by an averment of 
a corrupt agreement, as well as any 
ſpecial or parol contract, ſ. 20 
33 And in aſſumpſit if it appear uſurious, 
the plaintiff cannot recover—vut to 
a ſpecialty the uſury muſt be png 
ibid. 
34 The court may direct an iſſue to try 
the uſury. (N) 


| | 35 It 


4 
. 
i 
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36 Nor, is it neceſſary that the uſury be 


pf a forfeited penalty on a . 


41 The party who hath agreed to pay 


A Taiz o Painciral MATT 


95 It is not neceſſary that the princi- 


pal and intereſt ould be ſecured by 


the ſame m—_—_ Page 532 1. 21 
in the name of interell, 33 f. 22 
A ſecond bond given for the amount 


bond is uſyrjous, 7 
38 In pleading uſury in bar to az action 
the whole muſt be ſpecially ſet forth 
but in an ia/ormatien on the ſtatute 

. the corrupt bargain may be ſtated 
nerally. ſ. 24 

9 And in ſuch information, the place 
where, and the time when the bar- 
gain was made, mult be expreſsly al- 
— and eæ gc proved. 1. 25 (N) z 
40 Where uſury is pleaded in bar to a 
bond, the trial mal be where the 
uſury is alledged, ſ. 26 


money upon an uſurious contact is 
not an admiſſible evidence, unleſs he 
have paid off the whole debt. ſ. 27 
42 But he is a good witneſs to prove 
the repayment of the money borrows 
d. ibid. (N) 
43 And the borrower may be a witneſs 
though the money is not repaid, 1 
the uſury neither affects the debt, or 
avoids the contract. ib. 
And where the matter is doubtful 


the objection ſnall only go to the cre- ; 


dit, and not to the competency. i644. 
45 If the borrower of money, upon an 
'vſurious contract, bring an action of 
trover for goods pledged as a ſecu- 
xity for the repayment of the princi. 
pal, the parties are conſidered in 

ri delicto, and the plaintiff ſhall be 
nonſuited. 533 (N) 
46 The principal money may never be 


paid, and yet the uſury may be com: | 


mitted. 362 
47 An information for uſury on a loan 
of money, cannot be ſupported by evi- 
dence of uſury concerning weres ſold. 

| RIPE 534 28 

8 t ma | in uſury. 
# TY F F ee (N) 


| 


49 What may be anſwered to a bill of 
diſcovery. * 
50 By 3 Geo. 1. c. 8, the bank of 
England may borrow money at more 
than 5 per cent. per annum. . 2g 
$1 By 14 Geo. 3. c. 70, monies len; 
on Mel India eſtates may be at 6 fer 
cent. per annum. {. 30 
52 If a bill of exchange drawn on ac. 
count of an uſurious contract be ex- 
changed for a bond, and an action be 
brought on ſuch bond, to which the 
defendant pleads uſury, no indorſer 
of the bill of exchange is a compe- 
tent witneſs to prove the uſury—Sut, 
ton v. Shelly, Term Rep. 294 


UTTERING.--/ide Cein. No. 6, ;3, 
38, 39, 4% 44+ 
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W. 


WAGGONS. Ii. Highways, Furs. 
pike Roads. 


WAGGONER. 


1 OT permitted to travel on a 
Sunday. 11 
WAIFS. 


1 To take waify or fray, before they 
have been /ciged, &c. is not felony 
by the common law. 144 


WAIVER. 


1 If the king ſeize a recuſant's lands, it 


. | to ſeize the 
- a waiver of his power - 


WALES. 


22 C0000 © 


A Tanis of Paier MATTERS 


| 15 5 dy. 1 
WAL E S. IWATER COURSE.— i Highway:. 
1 By 26 Hen. 8. c. 6. a murder in“ | IR | 
Wales may, en indiment, be tried in WATER MEN.—7ide Leixd's Day, 
the adjoining Engliſh county. P. 121 Boats. 
g Which haſt be conſidered as the next R 


joining Engliſh county. 220, 221 eg | 
adjoining ngliſn | ty 'WAY.—-Fide Highways, 


WALLS.—7Yide Burg lary. Nuiſance, | | 1 
th — 2. 1  IWEAPON.—/ide Afray, No. 14, 29. 


g ö Arms. Aſſ.ult, No. 2. Attempt to 
WAR. — Soldiers, Piracy, Rob, Smugglers. Manſlaughter. Riot. 


A previous denunciation of war, not 
neceſſary to make adherence to the | WEAVER. 
king's enc mies, high treaſon. - | 

s 7 e (N 5oͤ 1 A weayer who has received ſilk to work 
may be guilty of larceny by taking it 

WARRANT. feloniouſly away. Page 135 


| Killing an officer whoſe warrant | * 
gives Fim no authority to make he WESTMINSTER HALL. Vie 
arreſt, is only manſlaughter. 130 Contermpis. 

3 So alſo where a good warrant is exe- | 
cuted in an unlawfal manner. bid. : 

3 In what caſes homicide by an officer | WIFE.—Fiae Hyſtand, Covertare. 


endeavouring to execute a warrant is 


juſtifiable. 106, 197 
4 How a warrant for ſurety of the peace WITCHCRAFT. 
is to be executed. 255, 256 : ; | | 
In what caſes a warrant is necefiary | 1 Conjurers, witches, and ſorcerers, 
to arreſt an afſrayer. 269 diſtinguiſhed and deſcribed. 8 


2 They were anciently puniſhed as 
heretics, by the writ de haretico um- 
WARRANTY ,—/ide Maintenance, burendo, &. ibid. 
Iz ln the reign of Ed. 3. a forcerer was 
Wn; rmitted to excuſe himſelf by ſwear- 
WARREN.—/ide Deer, Black Ad.] ing that he would no longer be a 


Hunters. ſorcerer. ibid. 
. 4 The offenders divided into four kinds 

TE: by 1 Jac. 1. c. 12. ibid. 
WATCH. 5 The puniſhment inflicted by that act. 


} The inhabitants are not bound tokeep|6 By 9 Geo. 2. c. 5. no proceniings ; 
watch in a new way, or make ameras| ſhall be had again any perſon or 
for a robbery therein, or to repair it, | witchcraft, ſorcery, inchantment, or 


unleſs licence be firft obtained upon | conjuration, &c. ibid. 
ad guod darinum. 367 | 7 Whoever ſhall pretend to exerciſe tneſe 

| arts, or to diicover ſtaleu goods, il all 
Vai, I. =: CD be 


| 4 Tann or PR INCIPAL Marre 
be impriſoned for one year, ſtand | 


four times in the pillory, and find 
ſureties. | ©  Pageg 
8 By 17 Geo. 1 c. 5. all jugglers, 
fortune-tellers, and dealers in crafty, 
occult ſcience, th 


and vagabonds. ibid, 


WITNESS.—Fide Perjury. Uſury, Ne. 
41, 42, 43, 44, 51, Contempts, No. 
23, 36. 


In conſpiracy, it is no excuſe for a de- 
fendant to ſay that he was only exa- 
mined as a witneſs on the trial. 349 
Z Whether popiſh recuſants conviR, are 
diſabled trom being witneſſes, 33 


w ool.—vil. Exportgtion 


1 By ſome old ſtatutes the tranſportation 
of it made felony. 191 c. 52 


2 By 8 Eliz. c. 3. no rams, ſheep, or 
lambs ſhall be exported on pain of 
gui tam, forteiture of goods, &c. 


iid. ſ. 2 

3 By 12 Car. 2 c, 32. a further pe- 
nalty is inflicted for exporting ſheep 
or wool. Ilia. ſ. 3 
4 By 7 & 8 Will. 3. c, 28. puniſhment 
inſlicted en aiders and aſſiſters. 196 

F By 4 Geo. 1. c. 11. the exporters of 
' wool, and their aiders, &c. refuſing 
to appear to an information may be 
tranſported, ibid. ſ. 5 


6 By 12 Geo. 3. c. 21. to bribe an of- 


ficer to connive at the exportation of 
wool, forfeits 300 J. and to reſiſt an 
officer preventing the exportation, is 
felony. ibid. ſ. 6 
By 19 Geo. 2. c. 30. three perſons 
aſſembled, armed and diſguiſed, to 
aſſiſt at the unlawful exportation of 
wool, is felony without clergy, 197 


WOOD. 


1 Conftables may ſearch the houſes of 
juſpetted wood itcalers, 


| 
214 1.1 


all be deemed rogues. 


ic How far word 


WOOLCOM3ZAs. 


1 Aſſaulting a maſter woolcomber, tranC. 
. Portation ſeven years. Page 239 app. 


10 
2 By 22 Geo. 2. c. 27, this ex · 
tended to other trades, and the pto- 
ſecutian confined to three months: 

| ibid, 


vo RDS. 


1 Words avritten in 2 ſermon have, by 
a ftrained and ſevero conſtruction, 
been held an overt a0 of high trea- 
ſan. / 56 

2 The great queſtion examined, whether 
words only ſpoken, can amount to 
an overt act of compaſling the king's 
death. 77 co 61 

3 How far reproachful words to a judge 
may amount to a high miſpriſion. 

88 to 90 

4 How far words againſt the king 2. 
mount to a contempt of his perſon 
and government, 92, 93 

5 No affront by bare words, &c. how- 
ever falſe, malicious, or aggravated, 
can amount to ſuch a provocation as 
will alleviate homicide, from murder 
to manſlaughter. 12 

6 No one dught to be bound to g 
behaviour — any raſh, quarrelſome. 
or unmannerly words, unleſs they tend 
to break the peace, or ta calumniate 
the ſtate, &c. 261 

7 But a recognizance of the peace may 

be forfeited even by words direal 

tending to a breach of the or” 

f | * 

8 No quarrelſome or threatning words 
ſhall amount to an affray, &c. 203 

9 Bur a juſtice may bind to the ou 

” thoſe who contend together with bf 
words, &c. (ſed vide 269). 253,254 

s ſhall be ſaid to in- 
ſpire ſuch a degree of terror as 13 - 
ceſſary in forcible entry. 281 

11 Threatning ſpeeches in terrertm 5. 


may amount to aà riot. 295 
* 12 How 


| 


8 Kerr 
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A Tantt or Paine Marrzzy 


u How words muſt be expreſſed and 


underſtood to make g writing libel. 
Jous, Page 353 
WOUND, 


| In what caſes the wounding another 
may be juſtified or excuſed. 259, 


a60, 268, 391 | 


WRECK.—Fid Ships ana 
RECK-—Fide Wharf bipt and | 


- WRITINGS 
Writings cannot, by the common 
— — Page 


55 ' 
2 But by 2 Geo. 2. e. 25. to ſteal the 


writings therein enumerated is felony + 
of like nature as ſtealing the proper. 
ty, 6 


* 
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